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INTRODUCTION  TO  VOLUME  I 
(The  Role  of  International  Law  and  An  Evolving  Ocean  Law) 

by 

John  Norton  Moore* 

International  Law  at  the  Naval  War  College 

For  the  past  three  decades  some  of  the  best  writing  on  international 
law  has  appeared  in  the  Naval  War  College  Review.  This  is  no  accident. 
For  the  Naval  War  College  has  traditionally  had  one  of  the  finest 
programs  in  international  law  in  the  United  States.  The  core  of  the 
program  is  the  Stockton  Chair  of  International  Law  which  has  attracted 
top  international  legal  scholars.  In  addition,  the  College  regularly  invites 
distinguished  international  jurists  to  deliver  a  series  of  lectures  to  the 
student  body  on  basic  aspects  of  international  law.  For  many  years  the 
College  also  sponsored  an  "International  Law  Week"  which  brought 
together  a  group  of  twenty  or  thirty  international  lawyers  from 
government  and  the  private  sector  to  discuss  and  teach  about  current 
international  legal  problems.  The  morning  "briefing  sessions"  of  this 
event  were  always  exciting  and  were  looked  forward  to  eagerly  by  an 
entire  generation  of  international  lawyers  in  the  United  States.  Indeed, 
with  the  possible  exception  of  the  Annual  Meeting  of  the  American 
Society  of  International  Law,  I  know  of  no  regular  international  legal 
meeting  that  rivaled  these  Naval  War  College  sessions  for  intellectual 
excitement  and  high  caliber  discussion. 

As  if  this  were  not  enough,  the  War  College  is  blessed  with  two  other 
strengths  that  have  greatly  contributed  to  its  success  in  international 


*Walter  L.  Brown,  Professor  of  Law  and  Director,  the  Center  for  Oceans  Law 
and  Policy,  the  University  of  Virginia.  Formerly  Counselor  on  International  Law 
to  the  Department  of  State,  United  States  Ambassador  to  the  Law  of  the  Sea 
Conference  and  Chairman,  the  National  Security  Council  Interagency  Task  Force 
on  the  Law  of  the  Sea. 
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law.  Like  Mr.  Jefferson's  University  to  the  South,  the  War  College 
consistently  has  maintained  the  finest  tradition  of  academic  freedom. 
Those  disagreeing  with  current  policies  have  shared  the  platform  with 
Assistant  Secretaries  and  Admirals.  For  example,  some  of  the  finest 
debates  that  I  have  heard  on  the  legal  issues  of  the  Indo-China  War  took 
place  before  the  student  body  of  the  War  College.  On  one  occasion 
when  I  disagreed  fundamentally  with  then  current  policy  in  the  law  of 
the  sea  negotiations  I  was  privileged  to  be  the  beneficiary  of  this 
tradition.  In  short,  the  War  College  does  not  fit  the  stereotype  of  a  rigid 
institution  listening  only  to  the  official  policy  of  the  moment  and 
ideologically  aligned  with  Dr.  Strangelove. 

The  second  great  strength  of  the  War  College  is  that  as  one  of  the 
senior  service  colleges,  along  with  the  National  Defense  University  and 
the  Army  War  College,  the  College  attracts  top  senior  officers  and  civil 
servants  from  every  major  foreign  policy  establishment  in  Washington. 
That  includes  the  National  Security  Council,  the  State  Department,  the 
Navy,  the  Central  Intelligence  Agency,  the  Defense  Department  and 
many  others.  Since  Naval  War  College  assignments  are  viewed  as  a 
career  step  to  the  highest  positions  and  are  much  sought  after,  the 
ability  and  experience  of  the  students  is  exceptionally  high.  In  a  class 
discussion  of  "Mayaguez"  or  the  Cuban  Missile  Crisis  invariably  a 
number  of  students  participated  in  significant  roles.  These  students  in 
turn  frequently  turn  out  excellent  work  for  publication. 

The  Structure  of  Volumes  I  and  II 

With  this  rich  tradition  in  international  law  it  is  not  surprising  that 
some  of  the  classics  of  international  law  have  appeared  in  the  Naval  War 
College  Review  and  that  the  list  of  contributors  reads  like  a  Who's  Who 
of  International  Law.  Manley  O.  Hudson,  Philip  Jessup,  Charles 
Fenwick,  Myres  McDougal,  Richard  Baxter,  Louis  Sohn,  Richard  Falk, 
Brunson  McChesney,  Oliver  Lissitzyn,  Leon  Lipson,  John  Hazard, 
Harold  Lasswell,  Nicholas  Katzenbach,  Richard  Lillich,  Richard  Bilder, 
Shabtai  Rosenne,  Colonel  Draper,  Rita  Hauser,  Fred  Goldie,  Howard 
Levie  and  many  others  have  all  written  for  the  Review.  In  addition, 
many  of  the  finest  Navy  lawyers  have  contributed  including:  Rear 
Admiral  Dusty  Miller,  Rear  Admiral  Horace  "Robbie"  Robertson,  Rear 
Admiral  Joseph  McDevitt  and  Captain  John  Brock.  To  read  the  list  of 
contributors  is  to  want  to  read  what  they  have  written.  It  is  this  interest 
in  making  these  extraordinary  contributions  widely  available  that  has 
motivated  these  two  volumes  of  Readings  in  International  Law  from 
the  Naval  War  College  Review  1947-1977. 

The  writings  group  together  around  three  major  themes;  first,  the 
role  of  law  in  the  international  system;  second,  ocean  law;  and  third, 
the  law  of  conflict  management  (the  use  of  force).  In  addition,  in 
keeping  with  the  times  there  have  also  been  a  significant  number  of 
excellent  contributions  on  human  rights  and  a  few  on  classic  interna- 
tional law  topics  such  as  jurisdiction,  immunities,  status  of  the  armed 
forces  abroad,  recognition  and  trusteeship  obligations.  Unfortunately 
space     considerations     precluded     our     republishing     all     deserving 
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contributions,  but  in  the  interest  of  wide  availability  we  have  sought  to 
include  as  many  as  possible,  even  if  we  felt  that  a  piece  was  primarily  of 
historical  significance. 

Volume  I  includes  readings  in  the  first  two  categories,  the  role  of  law 
and  ocean  law.  Volume  II  centers  on  the  law  of  conflict  management 
but  it  also  includes  the  human  rights  and  miscellaneous  articles. 

The  Role  of  International  Law 

The  role  of  international  law  is  one  of  the  most  important  and 
fundamental  issues  in  international  law.  It  is  also  one  of  the  most 
misunderstood  issues.  It  is  gratifying,  then,  to  see  so  much  excellent 
attention  to  the  subject  in  these  readings. 

There  are  a  number  of  persistent  misperceptions  about  international 
law  and  particularly  about  its  utility  in  national  security  decisions.  The 
principal  ones  that  together  might  be  called  the  extreme  "realpolitic 
view"  seem  to  be: 

-there  is  no  international  legislature  to  make  international  law  so 

there  cannot  be  any  such  law; 

-there  are  few  areas  where  nations  are  subjected  to  compulsory 

jurisdiction  in  an  impartial  tribunal  in  the  present  international 

system  and  as  a  result  there  is  little  law; 

-there  is  no  sanction  for  violation  of  international  law  and  as  a 

result  nations  are  not  really  constrained  by  international  law; 

-law  is  solely  a  restraint  system  and  it  cannot  help  decision 

makers  concerned  with  solutions  for  complex  national  security 

decisions; 

-international  law  is  vague  and  indeterminate  and  as  such  is 

always  only  after  the  fact  rhetoric; 

-in  the  often  messy  and  challenging  real  world  it  is  superfluous 

to  seek  to  appraise  national  conduct  by  reference  to  morality  or 

legality ;  and 

—as  a  matter  of  empirical  observation  law  simply  is  not  seriously 

considered  in  most  key  national  security  decisions  and  as  such  it 

is  not  important. 

To  be  fair  to  the  proponents  of  these  views  most  would  concede  that 
law  has  a  marginal  impact  but  in  their  heart  of  hearts  they  do  not 
believe  it  is  really  significant.  As  I1  and  many  others  have  written 
elsewhere,  and  the  contributors  to  this  volume  would  agree,  the 
proponents  of  these  views  are  profoundly  wrong  and  indeed  naive, 
though  priding  themselves  on  their  tough  minded  realism.  Before 
briefly  answering  each  of  these  misperceptions,  however,  it  is  only  fair 
to  have  a  look  at  a  few  misperceptions  on  the  other  side  that  might  be 
called  the  extreme  "legalist  view."  These  include: 

-attempting  to  demonstrate  the  relevance  of  law  for  national 

security  decisions  by  demonstrating  its  relevance  in  broad  areas  of 

cooperative  endeavor  among  nations; 


See  (e.g.)  J.N.  Moore,  "The  Legal  Tradition  and  the  Management  of  National 
Security,"  in  Toward  World  Order  and  Human  Dignity,  321  (Reisman  and 
Weston,  eds.  1976). 


-overemphasizing  the  relevance  of  judicial  process  or  compulsory 

third  party  dispute  settlement  as  a  modality  of  dealing  with 

critical  national  security  decisions; 

-reliance  on  conceptions  of  international  law  which  conceive  of 

law  as  a  static  body  of  rules  divorced  from  underlying  community 

policies;  and 

-the  automatic  equating  of  lawful  and  unlawful  policies  with 

actions  respectively  consistent  and  inconsistent  with  the  national 

interest  and  vice  versa. 

How  are  these  misperceptions  answered  and  what  do  the  readings  in 
this  volume  contribute  on  these  points? 

With  respect  to  the  classic  "realpolitik"  view  a  close  reading  of  the 
articles  in  Part  I  answers  these  misperceptions  well  without  falling  into 
the  counter  errors  of  the  extreme  "legalists."  Thus  it  is  pointed  out  that 
though  there  is  no  central  legislature  in  the  international  system  there  is 
an  effectively  functioning  "constitutive  process"  that  makes  binding 
prescriptions  in  as  real  a  sense  as  the  legislature  of  New  York.  This 
process  includes  treaty  conferences,  certain  international  institutions, 
and  a  more  diffuse  but  no  less  real  development  of  customary 
international  law  through  state  practice. 

Similary,  it  is  pointed  out  that  in  some  areas  there  exist  today 
compulsory  third  party  dispute  settlement,  some  even  close  to  the  core 
of  national  power.  These  areas  are  growing  all  the  time  as  the  recent 
Soviet  acceptance  of  compulsory  dispute  settlement  machinery  in  the 
law  of  the  sea  negotiations  illustrates.  But  more  to  the  point,  the 
international  system  simply  has  a  looser  and  more  diffuse  process  of 
invocation  and  application  of  legal  norms.  It  does  not  solely  depend  on 
judicial  application.  Rather  the  more  usual  application  machinery  is  the 
foreign  office  of  affected  states.  That  there  is  no  court  is  not  decisive 
by  any  sophisticated  standards  of  jurisprudence  though  the  absence  of 
courts  in  key  areas  does  contribute  to  difficulty  in  the  application  of 
law. 

The  "absence  of  sanction"  problem  is  handled  well  in  virtually  all  of 
the  articles.  As  jurisprudence  has  become  more  sophisticated  it  has 
become  evident  that  patterns  of  compliance  with  legal  or  "authorita- 
tive" norms  are  a  more  meaningful  social  indicator  of  the  effectiveness 
of  a  legal  system  than  sanction  alone  (which  is  but  one  factor  in 
promoting  compliance).  This  in  turn  has  focused  inquiry  on  other 
factors  inducing  compliance  and  "surprise"  (or  were  you  surprised) 
community  expectations  about  the  "authoritativeness"  of  norms  is  a 
major  factor  in  the  communities  compliance  with  them.  When 
community  expectations  of  authoritativeness  are  low,  as  with  the 
Supreme  Court  "Bible  reading"  decisions,  compliance  will  be  low 
despite  reliable  sanctions  for  violation.  And  when  such  expectations  are 
high,  as  with  rules  concerning  traffic  lights,  compliance  will  be  high 
even  when  there  is  no  policeman  (or  even  any  other  cars).  The  moral,  of 
course,  is  that  to  focus  only  on  an  absence  of  classic  "big  stick" 
sanctions  is  to  miss  much  of  the  functioning  of  a  legal  system  including 
the  international  legal  system.  Moreover,  the  assumption  of  no  sanction 
may  miss  a  more  diffuse  but  nevertheless  real  process  of  interaction 
leading    to    imposition    of   real    costs  for  violation   of  authoritative 
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community  norms.  Indeed,  to  make  a  really  sophisticated  analysis  of 
international  legal  sanction,  among  other  things  we  would  even  want  to 
examine  the  costs  of  domestic  dissent  engendered  by  expectations  that 
certain  behavior  is  internationally  unlawful. 

One  of  the  most  common  errors  is  to  focus  on  law  solely  as  a 
restraint  system.  That  is  to  think  only  in  terms  of  "the  bad  man"  or 
"the  bad  nation"  and  the  extent  to  which  they  will  be  restrained  by 
law.  As  every  modern  legal  philosopher  has  shown,  however,  law  has 
many  other  functions  including  guiding  the  "puzzled  nation"  and 
enabling  planning  for  cooperative  behavior.  Thus  we  need  to  examine 
the  utility  of  law  and  the  legal  tradition  for  the  national  security 
manager.  What  role  can  law  play  in  long-range  planning  to  reduce  crises 
(i.e.,  a  new  law  of  the  sea  with  guarantees  of  transit  through  straits  or  a 
new  SALT  agreement  to  freeze  or  reduce  levels  of  strategic  forces.  We 
would  hardly  regard  a  national  security  planner  as  sophisticated  if  he 
ignored  developments  in  SALT,  the  law  of  the  sea,  or  the  new  Panama 
Canal  treaties.)  What  role  can  law  play  in  crisis  management  in  assessing 
goals,  analyzing  and  creating  policy  options  and  communicating  reasons 
for  the  option  chosen?  And  what  role  can  it  play  in  continuing  review 
of  national  and  third  party  conduct?  When  the  inquiry  is  broadened  in 
this  way  the  temptation  to  think  of  law  only  as  restraint  begins  to  yield 
to  more  realistic  assessment  of  the  potential  role  of  law. 

As  to  the  indeterminancy  and  vagueness  of  international  law,  like  all 
law  it  has  areas  of  clarity  and  areas  of  uncertainty.  No  lawyer  familiar 
with  national  law  harbors  illusions  as  to  its  definiteness  in  all  areas. 
International  law  may  have  more  gaps  and  tears  in  the  legal  fabric  but  it 
is  not  fundamentally  different.  The  real  villain  here  is  that  the 
non-specialist  in  any  field  can  easily  equate  adversary  argument  with 
indeterminancy.  Because  doctors,  economists  or  lawyers  disagree  does 
not  mean  there  is  no  medicine,  economics  or  law.  And  the  problem  is 
compounded  with  law  since  "legality"  or  compliance  with  "authorita- 
tive expectation"  is  a  source  of  power  and  as  a  result  those  on  different 
sides  of  an  issue  are  highly  likely  to  make  opposing  legal  arguments.  But 
rather  than  indicating  the  futility  of  law  such  argument  in  fact 
demonstrates  that  "authoritative  expectations"  are  taken  sufficiently 
seriously  as  a  source  of  power  as  to  themselves  be  fought  over. 

The  notion  that  states  alone  of  all  man's  institutions  should  escape 
moral  or  legal  judgment  is  baffling.  Given  a  sympathetic  interpretation, 
what  may  have  been  meant  by  George  Kennan  and  others  is  that  in 
those  extreme  situations  where  national  survival  is  at  stake  we  would 
predict  that  nations  will  give  little  weight  to  contrary  considerations  of 
international  law.  Though  this  may  be  an  accurate  empirical  judgment, 
it  still  neither  serves  to  avoid  moral  or  legal  judgment,  nor  accurately 
point  out  that  costs  for  legal  violation  may  still  be  incurred. 

Finally,  I  and  the  writers  in  this  volume  have  a  tougher  time  with  the 
observation  that  international  law  frequently  is  not  significantly 
considered  in  key  national  security  decisions.  Unfortunately,  this  is  too 
true  no  matter  how  many  volumes  are  published  on  the  role  of  law  in 
national  security  decisions.  There  continues  to  be  no  international  legal 
expert  as  such  on  the  NSC  staff  and  the  State  Department  Legal 
Advisor  may  or  may  not  become  involved  in  key  crisis.  Frequently, 
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Congress  seems  to  have  even  less  regard  for  international  law.  The  flaw 
in  the  argument,  however,  is  to  equate  what  is  with  what  is  desirable.  It 
is  easily  demonstrable  that  when  we  have  not  taken  international  law 
into  account  we  have  sometimes  paid  significantly  unnecessary  costs. 
And  in  the  instances  (more  than  just  a  few)  where  there  has  been  a 
significant  international  legal  input  (as  in  the  Cuban  Missile  Crisis 
"quarantine"  as  opposed  to  "blockade")  the  actions  have  benefited.  In 
the  years  ahead  we  as  a  Nation  are  going  to  need  to  find  more  effective 
ways  to  systematically  include  an  international  legal  perspective  in 
national  security  decisions.  I  am  confident  that  we  can  and  will. 

The  misperceptions  of  the  extreme  "legalists"  are  as  set  out  largely 
self-explanatory.  One  point,  though,  deserves  elaboration.  It  is  an 
obvious  sophistry  to  argue  that  just  because  something  is  in  the  national 
interest  (or  has  just  been  done)  that  it  is  lawful.  Similarly,  we  would 
not  be  impressed  with  an  argument  that  just  because  a  policy  option  is 
not  in  the  national  interest  that  it  is  illegal.  The  converse  does  not 
automatically  follow  either  and  I  believe  that  international  lawyers 
sometimes  do  adherence  to  law  a  disservice  by  implying  that  it  does. 
That  is,  by  either  assuming  that  because  something  is  lawful  it  is  in  the 
national  interest  or  that  a  course  of  action  is  not  in  the  national  interest 
because  it  is  unlawful.  As  is  by  now  evident  I  strongly  believe  in  the 
importance  and  utility  of  international  law  for  national  security 
decision  makers.  Naval  or  Coast  Guard  planners  unaware  of  the  law  of 
the  sea  or  the  law  of  war  would  be  poor  planners.  And  as  the  Vigilant 
incident  demonstrates  if  they  are  unaware  of  significant  United  States 
treaty  obligations  their  career  as  planners  may  be  short.  Indeed, 
international  law  is  so  important  that  I  can  think  of  no  real  example 
where  clear  illegality  should  not  be  sufficient  alone  to  have  caused  me 
to  recommend  against  the  action.  I  believe  that  international  lawyers 
will  be  more  effective,  however,  if  in  those  settings  they  explain  to 
national  decision  makers  why  it  is  important  for  our  Nation  to  adhere 
to  international  law  and  what  costs  the  Nation  would  bear  for 
violation.2 

As  a  final  comment  on  the  role  of  law,  the  Navy  Regulations  point 
the  way  and  for  the  Naval  Officer  spell  out  clearly  that  international 
law  will  be  followed.  Commander  Carlisle  of  the  Navy  Judge  Advocate 
General's  Office  reminded  his  audience  in  1953  that  Section  0505  of 
Navy  Regulations3  reads: 

In  the  event  of  war  between  nations  with  which  the  United  States 
is  at  peace,  a  commander  shall  observe,  and  require  his  command 
to  observe,  the  principles  of  international  law  .  .  [and]  when  the 
United  States  is  at  war  he  shall  observe  and  require  his  command 
to  observe,  the  principles  of  international  law  .... 


For  a  fuller  exposition  of  this  point  see  Moore,  "Comment  on  Professor 
Farer's  Need  for  a  Thesis:  A  Reply,"  in  Law  and  Civil  War  in  the  Modern  World, 
565,  570-572  (J.N.  Moore,  ed.  1974). 

3 Under  the  1973  Regulations,  it  is  Section  0605  which  reads:  "At  all  times  a 
commander  shall  observe,  and  require  his  command  to  observe,  the  principles  of 
international  law.  Where  necessary  to  fulfillment  of  this  responsibility,  a 
departure  from  other  provisions  of  Navy  Regulations  is  authorized." 
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And  further  that  Section  12144  states:  "All  persons  in  the  naval 
service,  in  their  relations  with  foreign  nations,  and  with  the 
governments  or  agents  thereof,  shall  conform  to  international 
law.  .  .  ."5  There  is  nothing  nebulous  about  that  reality!  In  fact  it 
illustrates  one  of  the  most  important  ways  in  which  international  law  is 
realized  and  receives  sanction,  that  is  through  incorporation  into 
national  law.  But  as  Part  I  of  this  volume  shows,  even  without  the  Navy 
Regulations  there  are  strong  reasons  why  international  law  must  be 
taken  into  account. 

An  Evolving  Ocean  Law 

It  is  only  fitting  that  one  of  the  subjects  to  receive  greatest  attention 
in  the  Naval  War  College  Review  has  been  the  law  of  the  sea.  The 
writings  reprinted  in  this  volume  cover  nearly  every  aspect  of  ocean  law. 
They  are  particularly  interesting  both  for  the  timeless  classics  among 
them,  such  as  the  two  McDougal  articles  or  the  Lissitzyn  piece  on  the 
Pueblo  incident,  and  because  together  they  chronicle  United  States 
ocean  policy  through  one  of  the  most  important  and  rapid  evolutions  in 
the  history  of  ocean  law.  Articles  included  span  the  First  and  Second 
United  Nations  Conferences  on  Law  of  the  Sea  in  1958  and  1960 
through  the  early  days  of  the  "Seabeds  Committee,"  and  down  to  the 
current  sessions  of  the  on-going  Third  United  Nations  Conference  on 
the  Law  of  the  Sea  (UNCLOS  III).  These  last  ten  years,  encompassing 
the  work  of  the  Conference  to  date,  and  the  period  of  rapid  200-mile 
claims  following  the  United  States  200  mile  fishery  claim  in  1977,  have 
seen  a  virtual  revolution  in  ocean  law. 

In  1960,  following  the  unsuccessful  conclusion  of  UNCLOS  II,  the 
three  mile  limit  was  still  widely  recognized  as  the  maximum  breadth  of 
the  territorial  sea  and  it  was  disputed  whether  fisheries  jurisdiction 
could  be  extended  to  twelve  nautical  miles.  Transit  through  straits  was 
not  yet  a  hot  issue;  the  Soviets  were  still  primarily  coastal  in  their 
orientation  to  oceans  policy  and  manganese  nodules  were  just  an  entry 
in  the  log  of  H.M.S.  Challenger. 

Today,  less  than  twenty  years  later,  the  face  of  oceans  law  is 
radically  different.  More  nations  now  recognize  a  twelve  mile  maximum 
breadth  of  the  territorial  sea,  but  in  compensation  there  is  broad 
agreement  within  UNCLOS  III,  embodied  in  the  negotiating  text  of  the 
Conference,  that  twelve  is  indeed  the  maximum  permissible  limit  and 
that  there  is  an  unambiguous  right  of  transit  passage  through,  over,  and 
under  straits  used  for  international  navigation.  This  latter  right  is 
recognition  for  the  first  time  in  the  history  of  ocean  law  that  the  right 


Section  1214  has  been  replaced  by  Section  1124  of  the  1973  Regulations, 
which  reads  in  pertinent  part:  "Persons  in  the  Department  of  the  Navy,  in  their 
relations  with  foreign  nations,  and  with  the  governments  or  agents  thereof,  shall 
conform  to  international  law  and  to  the  precedents  established  by  the  United 
States  in  such  relations." 

Carlisle,  "Aspects  of  International  Law  Affecting  the  Naval  Commander,"  at 
page  157  of  this  volume. 
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of  transit  through  straits  used  for  international  navigation  is  different 
from  and  calls  for  greater  protection  than  the  regime  of  innocent 
passage  in  the  territorial  sea.  In  a  logical  extension  of  the  same  point 
the  Conference  has  also  tentatively  recognized  a  right  of  mid-ocean 
archipelagoes  but  with  the  same  transit  rights  of  archipelagic  passage 
through  broad  sealanes.  At  the  same  time  the  archipelagic  doctrine  has 
been  limited  to  certain  mid-ocean  archipelagoes  objectively  defined  by 
land-to-water  ratios  and  maximum  length  of  closing  lines.  The 
controversy  over  the  12  mile  fishing  zone  has  abated  and  in  fact  over  60 
nations  now  claim  at  least  fishery  jurisdiction  out  to  200  miles  over 
coastal  species  of  fish.  The  United  States  itself  led  the  way  with  the 
Magnuson  Fishery  Conservation  Act  of  1976,  taking  effect  in  March 
1977.  And  the  Informal  Composite  Negotiating  Text  of  the  Law  of  the 
Sea  Conference  recognizes  a  200-mile  economic  zone  in  which  coastal 
nations  would  have  control  of  resources  within  a  200-mile  area  but 
simultaneously  the  complete  high  seas  freedom  of  navigation  overflight 
and  other  high  seas  uses  traditionally  recognized  by  international  law 
would  be  retained  in  the  area  by  the  international  community.  The 
Soviets,  who  were  so  coastally  preoccupied  in  1960,  have  emerged  as  one 
of  the  major  oceans  powers  on  a  global  basis  and  not  surprisingly  their 
oceans  policy  has  shifted  accordingly.  The  major  debates  of  the  day  are 
the  extent  of  coastal  state  powers  over  marine  scientific  research  and 
vessel-source  pollution  out  to  200  miles  and  the  regime  for  deep  seabed 
mining  in  areas  beyond  national  jurisdiction.  This  last  issue,  that  of 
deep  seabed  mining,  has  now  stalemated  UNCLOS  III  for  three  sessions 
over  two  years.  On  the  one  hand,  the  Group  of  77  developing  countries 
has  sought  a  powerful  International  Authority  with  an  operating 
Enterprise  to  mine  the  deep  seabed  on  behalf  of  the  international 
community.  They  have  indicated  a  willingness  to  permit  individual 
nations  or  business  entities  sponsored  by  them  to  participate  in  joint 
ventures  under  tight  controls  until  technology  has  been  adequately 
transferred  to  the  Enterprise.  On  the  other  hand,  the  developed  nations, 
led  by  the  United  States,  have  insisted  on  a  right  of  assured  access  to 
deep  seabed  minerals  although  they  have  reluctantly  indicated  willing- 
ness to  accept  a  parallel  system  that  would  permit  an  international 
Enterprise  on  half  of  the  seabed  sites.  At  this  writing  the  stalemate 
continues.  In  the  meantime,  the  United  States  Congress  is  moving 
forward  with  legislation  to  regulate  mining  by  United  States  firms.  How 
this  deep  seabed  issue  is  resolved  over  the  next  several  years  could  have 
profound  effects  on  whether  a  comprehensive  treaty  can  be  concluded 
and  ultimately  on  the  parameters  of  ocean  law  going  well  beyond  the 
seabed  issue  alone. 

For  persons  interested  in  the  evolution  of  United  States  ocean  policy 
over  this  crucial  period  the  writings  in  this  volume  provide  one  of  the 
best  public  records  anywhere.  The  article  by  Captain  John  Brock  on 
archipelagoes  is  still  a  classic.  His  strong  emphasis  on  freedom  of  transit 
through  archipelagic  waters  was  a  corner-stone  of  United  States  policy 
toward  archipelagic  claims  during  the  course  of  UNCLOS  III  negotia- 
tions. Happily  for  both  archipelagic  nations  and  maritime  nations,  a 
compromise  was  worked  out  that  recognizes  certain  mid-ocean  archi- 
pelagoes but  fully  protects  essential  transit  rights  through  archipelagic 
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waters.  Similarly,  the  articles  by  Rear  Admiral  Joseph  McDevitt,  Robert 
Frosch,  Captain  Horace  Robertson  (who  as  a  Rear  Admiral  subse- 
quently served  a  distinguished  stint  as  the  Joint  Chiefs  (OJCS) 
representative  for  the  Law  of  the  Sea),  and  Colonel  John  Lewis  set  out 
clearly  the  options  then  being  considered  with  respect  to  the  deep 
seabed  regime.  Though  they  indicate  a  strong  (and  properly  so)  concern 
to  avoid  progressive  extension  of  coastal  state  jurisdiction  affecting 
navigational  freedom,  nowhere  is  there  any  basis  for  the  often  repeated 
(and  I  believe  erroneous)  charge  of  a  trade-off  of  United  States  mining 
interests  for  naval  interests  in  transit  of  straits.  Indeed,  a  simple 
international  registry  system  coupled  with  a  flag  state  approach  seems 
to  rank  high  on  their  list  of  desirable  options.  For  example  Rear 
Admiral  McDevitt  wrote  in  1968  after  surveying  options  then  being 
considered: 

.  .  .  Some  form  of  international  registry  of  claims  in  conjunction 
with  a  system  of  flag  state  jurisdiction  and  control  deserves 
serious  consideration.   From  the  national  security  standpoint, 
such  a  system  might  even  be  advantageous  for  it  might  tend  to 
reduce  the  risk  of  economic  conflict  or  territorial  claims  and,  at 
the    same    time,    not    materially    interfere   with    or   constrain 
peacetime  military  activities  and  deployments.6 
Interestingly,  this  was  also  the  approach  recommended  by  the  National 
Advisory  Committee  on  Oceans  and  Atmosphere  (NACOA)  and  the 
Senate  Interior  Committee.  Had  the  United  States  begun  the  seabed 
negotiation  closer  to  this  recommendation  the  results  might  have  been 
quite  different,  even  though  it  is  likely  that  any  final  agreement  would 
have  gone  beyond  this  suggestion.  Another  indication  of  something 
wrong  in  our  early  seabed  position  is  suggested  in  the  article  by 
Lieutenant  Mark  Janis  on  "The  Soviet  Navy  and  Oceans  Law."  Janis 
points  out  that  three  years  after  the  elaborate  1970  United  States 
seabed  proposal,  Admiral  Gorshkov,  the  Soviet  Naval  strategist,  was 
writing  in  opposition  to  a  strong  international  authority  for  the  deep 
seabeds.7  Had  the  United  States  begun  the  seabeds  negotiation  with  a 
fairly  conservative  registry  proposal  and  worked  with  the  Soviet  Union 
to  keep  the  deep  seabed  negotiation  within  bounds  the  final  compro- 
mise might  have  been  easier  and  more  to  our  liking. 

One  message  emerges  as  centrally  important  for  United  States  ocean 
policy.  The  United  States  is  today  and  has  been  for  some  years  the 
most  influential  nation  in  the  World  in  setting  the  legal  regime  for  the 
oceans.  What  we  do  and  say,  our  successes  and  our  failures,  will  be 
multiplied  many  fold.  Such  a  potential  for  influence  calls  for  a  unified 
foreign  policy  for  the  oceans  and  consistent  high  level  consideration  of 
ocean  issues.  We  must  take  ocean  policy  seriously  and  we  must  firmly 
adhere  to  a  vision  that  will  both  protect  our  own  interests  and  promote 
the  common  interest.  I  believe  that  some  of  the  enduring  principles  of 
such  a  policy  as  they  affect  security  are  as  follows: 


McDevitt,  "New  Issues  and  New  Interest  in  the  Law  of  the  Sea,"  at  page  250 
of  this  volume, 

•n 

Janis,  "The  Soviet  Navy  and  Ocean  Law,"  at  page  609  of  this  volume. 
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— we  should  continue  to  encourage  development  of  ocean  law 
along  functional  lines.  The  movement  from  a  single  territorial  sea 
limit  for  all  ocean  purposes  to  multiple  limits  with  full  protection 
for  navigational  freedom  and  reasonable  coastal  state  resource 
rights  is  a  fundamentally  important  development  in  ocean  law; 
— we  should  continue  to  encourage  development  of  ocean  law 
through  international  agreement  rather  than  unilateral  claim. 
Illegal  unilateral  claims  encourage  every  nation  to  make  claims 
supportive  only  of  their  own  interests.  In  such  a  scenario  nations 
with  ocean  interests  on  a  global  basis,  such  as  the  United  States, 
and  ultimately  mankind  as  a  whole,  will  be  losers.  Moreover,  a 
pattern  of  ocean  law  development  through  claim  and  counter- 
claim is  less  productive  of  a  stable  ocean  investment  climate  and 
more  prone  to  conflict; 

— we  should  ourselves  scrupulously  avoid  illegal  unilateral  ocean 
claims; 

— we  should  continue  to  insist  on  freedom  of  navigation  as  a 
cardinal  tenet  of  United  States  ocean  policy  including: 

-an  objective  and  liberal  regime  of  innocent  passage  in  the 
territorial  sea; 

-a  maximum  breadth  of  the  territorial  sea  of  twelve  nautical 
miles  (this  is  not  to  suggest  we  should  adopt  a  twelve  mile 
limit,  at  least  not  in  the  absence  of  a  comprehensive  law  of  the 
sea  treaty  guaranteeing  transit  of  straits); 
-transit  passage   through,   over,   and  under  straits  used  for 
international  navigation  and  broad  archipelagic  sealanes; 
-with  the  exception  of  specific  coastal  state  resource  rights, 
complete  high  seas  freedom  including  navigation  and  overflight 
beyond  a  twelve  nautical  mile  maximum  territorial  sea  as  well 
as  within  any  "fishery"  or  "economic  zone"; 
-no   coastal  state    standard-setting    rights  for  vessel-source 
pollution  within  either  straits,  archipelagic  sealanes  or  areas  of 
coastal  state  resource  jurisdiction.  Rather  standards  should  be 
set    through    the    Intergovernmental    Maritime    Consultative 
Organization  (IMCO); 

-no  greater  navigational  restrictions  in  the  Arctic  Ocean  and 
enclosed  and  semi-enclosed  seas  than  in  other  ocean  areas 
(with  the  exception  of  the  Arctic  environment  compromise  for 
"ice-covered  areas"  contained  in  Article  235  and  the  dispute 
settlement  text  of  the  ICNT);  and 

-no  arms  or  "zone  of  peace"  limitations  that  in  any  way 

prohibit  naval  presence  for  nonlittoral  nations  as  a  matter  of 

general  ocean  law.  (This  would  not  prevent  selected  bilateral 

obligations  with  other  naval  powers  if  considered  desirable); 

— we  should  continue   to   support    efforts    to    encourage    and 

facilitate  third  party  mechanisms  for  peaceful  resolution  of  ocean 

disputes;  and 

— we  should  continue  to  insist  that  the  international  regime  for 

the  area  beyond  national  jurisdiction   be   confined   to  seabed 

mining  and  resource  jurisdiction  only. 

Fortunately,  with  the  possible  exception  of  the  last  of  these  principles, 

this  is  as  provided  by  the  Informal  Composite  Negotiating  Text  of  the 
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Law  of  the  Sea  Conference.  If  a  comprehensive  treaty  can  be  concluded 
with  these  provisions  so  much  the  better.  If  not,  then  the  challenge  will 
be  to  shape  ocean  law  on  these  subjects  as  it  would  be  if  the  ICNT  were 
a  governing  treaty.8  In  the  meantime,  the  Executive  branch  and 
Congress  must  coordinate  all  ocean  law  proposals. 

Ocean  policy  is  an  important  part  of  national  security  planning.  It  is 
essential  that  we  recognize  that  importance  and  act  firmly  and 
consistently  to  promote  a  viable  legal  order  of  the  oceans.  The  writings 
on  ocean  law  and  policy  in  this  volume  are  a  valuable  contribution  in 
that  goal. 

Introduction  to  Volume  II 

An  introduction  to  the  conflict  management,  human  rights  and 
miscellaneous  materials  in  these  volumes  appears  as  an  introduction  by 
Professor  Richard  B.  Lillich  to  Volume  II. 


John  Norton  Moore 
Charlottesville,  Virginia 
March  1979 


In  my  judgment  the  present  ICNT  is  not  acceptable,  however,  with  respect  to 
deep  seabed  mining,  marine  scientific  research,  the  balance  of  rights  in  the 
economic  zone  reflected  in  articles  56  and  58,  the  treatment  of  whales  in  article 
65,  and  in  several  other  respects. 


INTRODUCTION  TO  INTERNATIONAL  LAW 


R.R.  Baxter 


International  law  suffers  both  from 
its  friends  and  its  enemies.  Its  enemies 
include  the  geopoliticians,  who  hear 
nothing  but  the  surge  and  crash  of  great 
international  forces;  the  Kennanites, 
who  rebel  against  a  "legalistic"  ap- 
proach to  international  affairs;  and  the 
specialists  in  international  relations, 
who,  not  knowing  very  much  about  the 
subject,  lump  international  law,  as  con- 
ceived by  Hugo  Grotius,  with  the 
League  of  Nations,  the  United  Nations, 
and  the  control  of  the  white  slave  trade. 
The  similarity  between  some  of  the 
friends  of  international  law  and  most  of 
its  enemies  is  that  they  overstate  the 
pretended  case  for  international  law.  It 
is  then  all  too  easy  to  demonstrate  that, 
despite  the  claims  made  for  interna- 
tional law,  the  world  is  still  in  a  de- 
plorable state.  The  truth  lies  somewhere 
between  the  contentions  of  those  who 
find  no  place  for  international  law  in 
the  savage  world  of  interstate  relations 
and  those  who  believe  that  the  millen- 
ium  can  be  achieved  with  a  heavy 
infusion  of  international  law  and  good 
will.  What  is  the  correct  view  must  be 
left  to  each  of  you  to  determine  at  the 
end  of  this  brief  introductory  course. 


It  is  quite  clear  that  man  has  not 
been  able  to  legislate  war  and  aggression 
into  defeat  or  even  into  retreat,  al- 
though the  institutions  which  the  inter- 
national community  has  developed  exer- 
cise some  restraints  on  the  use  of  force. 
Customary  law  cannot  cope  adequately 
with  the  need  for  peaceful  change.  If  a 
nation  needs  more  territory  or  larger 
markets,  the  law  cannot  provide  them. 
It  cannot  make  an  unhappy  people 
happy;  it  cannot  turn  arid  desert  into  a 
flowering  paradise;  it  cannot  bring  inter- 
national tranquility  and  understanding 
where  discord  reigned  before.  Indeed,  it 
might  be  safe  to  say  that  international 
law  has  been  most  successful  in  dealing 
with  minor  matters  and  with  the  slighter 
causes  of  international  friction. 
Probably  it  shows  a  greater  facility  in 
preserving  the  status  quo  than  in  doing 
justice. 

Within  these  severe  limitations,  inter- 
national law  does  play  an  important 
part  in  minimizing  possible  sources  of 
international  friction  and  in  making  it 
possible  for  nations  and  their  people  to 
live  together  peacefully  in  an  increas- 
ingly crowded  world.  This  is  not  to  say 
that  it  is  the  only  force  making  for  these 


conditions.  Merchants  do  not  perform 
their  contracts  only  because  the  law 
grants  a  remedy  against  them  if  they  do 
not.  The  Uniform  Code  of  Military 
Justice  and  the  law  of  the  State  of 
Rhode  Island  are  not  the  only  restraints 
which  keep  you  from  resorting  to  physi- 
cal violence  against  those  you  dislike  or 
with  whom  you  disagree.  So  also  in  the 
international  sphere,  enlightened  self- 
interest,  certain  consideration  of 
morality,  the  desire  for  stability,  and 
the  fear  of  retaliation  work  with  the 
precepts  of  international  law  to  main- 
tain international  order.  Actually,  it  is 
impossible  to  separate  international  law 
from  these  other  forces,  for  the  law 
which  governs  the  relationships  of 
States  has  its  origins  in  self-interest, 
morality,  the  quest  for  stability,  and  the 
fear  of  the  consequences  of  conduct 
departing  from  international  standard-. 

International  law— or  the  law  of  na- 
tions, as  it  is  sometimes  called— per- 
forms two  major  services.  The  first  of 
these  is  to  insure  stability.  The  second  is 
the  creation  of  arrangements  for  future 
avoidance  of  conflict  and  dispute, 

I  must  speak  first  of  the  laws  func- 
tion in  the  preservation  of  stable  inter- 
national relationships,  for  this  is  the 
principal  eoncem  of  the  customary  law 
whieh  has  grown  up  over  the  course  of 
the  centuries.  One  of  the  greatest  legal 
thinkers  of  our  age,  Hans  Kelsen.  who 
served  for  a  year  as  Professor  of  Interna- 
tional Law  here  at  the  War  College,  has 
written  a  book  on  the  "General  Theor\ 
of  Law  and  State."  He  speaks  in  page 
alter  page  of  a  "basic  norm"  upon 
which  all  international  law  and  all  na- 
tional legal  systems  depend.  One  waits 
anxiousl)  for  this  key  to  the  legal 
universe  as  one  reads  through  several 
hundred  pages  of  profound  and  not 
altogether  eas\  prose.  Finally,  on  page 
369,  one  finds  the  basic  principle  upon 
which  all  else  depends— "The  States 
ought  to  behave  as  they  have  custom- 
arily behaved."  At  first  reading  this 
statement     sounds    didactic,    unhelpful. 


perhaps  even  foolish.  It  is  certainly 
anticlimatic.  But  a  little  thought  will,  I 
think,  persuade  you  that  this  is  a  useful 
key  to  international  law.  But  why,  in  a 
dynamic  universe,  should  we  behave  as 
we  have  in  the  past?  We  do  so  because  if 
we  allow  our  conduct  to  fall  into  certain 
patterns,  we  avoid  some  of  the  clashes 
between  States  which  would  arise  if 
each  point  of  contact  presented  a  fresh 
issue  to  be  fought  out.  If  persons  having 
to  pass  through  a  farmer's  field  keep  to 
the  path  and  if  the  farmer  refrains  from 
planting  his  crops  in  that  path,  there 
will  be  scant  possibility  of  any  dispute 
between  pedestrians  and  the  farmer.  If 
people  constantl)  take  different  paths 
across  the  field  and  the  farmer  block- 
oil  various  path>.  had  feelings  and  even 
violence  can  he  anticipated.  Other  rea- 
sons as  well  dictate  that  we  should  act 
within  the  legal  limits  which  have  grown 
up  through  force  of  custom  in  the  past 
If  we  react  differently  in  different  in- 
stances of  the  Bame  factual  situation, 
our  conduct  becomes  inconsistent  and 
irrational.  Plain  laziness  ma\  be  another 
reason  wh)  we  Bhould  continue  to  act  as 

WC    have    acted    before.    11    a  conflict  ot 

interests  in  the  past  was  solved  only 
with  much  pain  and  difficulty,  then1  i> 
no  reason  why  the  battle  should  be 
refought  each  time  the  Identical  conflict 

of  interest  arises. 

This  psychological  explanation  of 
why  we  find  it  expedient  to  conform  to 
the  pattern  of  rights  and  duties  prcvi- 
OUsl)  established  leaves  unanswered  the 
question  how  these  rights  and  duties 
arose  in  the  first  place.  Some  o!  them 
are  based  on  principles  of  justice  not 
unlike  those  underlying  the  laws  of 
various  countries.  The  responsibility  a 
State  lias  for  the  injur)   which  one  ot  it- 

employees  inflicts  on  an  alien,  for  ex- 
ample h\  taking  his  property  without 
compensation,  is  a  reflection  ot  what 
most  systems  o(  law  have  considered  to 
be  just  dialing  over  the  course  of  the 
years.    In    Other    instances,    the    role    oi 

justice  is  somewhat  les>  clear.  There  ii 


no  great  principle  of  right  dealing  which 
calls  for  a  territorial  sea  of  three  miles 
instead  of  two  or  four.  Historically,  the 
limit  was  more  or  less  arbitrarily  estab- 
lished and  was  not  even,  as  many  people 
think  it  was,  equivalent  to  the  range  of 
cannon  in  the  eighteenth  century.  An 
international  boundary  is  not,  except  in 
terms  of  politics,  "just"  or  "unjust";  it 
simply  is.  The  respect  which  the  law 
demands  for  the  distinction  between 
what  is  mine  and  what  is  thine,  how- 
ever, can  be  said  to  reflect  just  dealing. 
A  third  area  of  international  law  is  the 
result  of  the  adoption  of  policies  for  the 
regulation  of  international  intercourse. 
Of  this  nature  are  the  immunities  en- 
joyed by  diplomats  and  consuls.  Justice 
might  demand  that  if  an  ambassador 
were  introducing  narcotics  into  the 
State  to  which  he  was  accredited  in 
violation  of  its  law,  he  should  be  prose- 
cuted in  the  courts  of  that  State.  But  it 
is  considered  that  the  conduct  of  inter- 
national relations  will  be  facilitated  by 
giving  the  ambassador  complete  free- 
dom from  suit.  Any  other  rule  might 
make  it  difficult  for  him  to  carry  out  his 
representative  functions. 

I  spoke  several  minutes  ago  of  the 
second  role  of  international  law  as  being 
the  framing  of  institutions  and  arrange- 
ments which  will  permit  nations,  in 
their  relations  with  other  States,  with 
international  organizations,  and  with 
aliens,  to  avoid  conflict  and  to  create 
the  conditions  under  which  political  and 
social  and  economic  security  can  be 
achieved.  It  might  be  more  correct  to 
speak  of  this  as  a  role  of  the  interna- 
tional lawyer,  for  this  is  essentially  a 
creative  function.  Those  charged  with 
the  making  of  a  new  law  must  also 
know  what  principles,  rules,  organiza- 
tional forms  and  controls  have  worked 
in  the  past,  for,  as  Santayana  has  re- 
minded us,  those  who  forget  the  past 
are  condemned  to  relive  it.  This  is  no 
more  than  to  say  that  the  lawyer  or 
layman  who  is  drafting  a  treaty  should 
have  a  grounding  in  customary  interna- 


tional law.  Amongst  the  problems  with 
which  we  will  deal  in  seminars  during 
the  next  ten  days,  you  will  recognize 
some  problems  which  ask  you  to  declare 
what  the  proper  result  would  be  under 
the  existing  law  and  others  in  which  you 
are  asked  to  think  creatively  about  what 
should  be  the  future  of  the  law. 

In  what  I  have  to  say  about  the 
origins  and  purposes  of  international 
law,  I  do  not  mean  to  underestimate  the 
importance  of  international  politics— of 
power  politics.  Statesmen  and  lawyers 
from  the  Latin  American  States  not 
infrequently  complain  that  the  princi- 
ples of  responsibility  for  injuries  to  the 
persons  and  property  of  aliens  which 
can  be  derived  from  the  numerous  cases 
decided  by  arbitral  tribunals  reflect  the 
fact  that  marines  and  gunboats  made  it 
possible  for  the  United  States  to  force 
arbitration  of  these  cases  on  terms 
favorable  to  the  United  States.  The 
most  recent  example  we  have  had  of  the 
way  in  which  politics  molds  interna- 
tional law  was  in  the  Geneva  Conference 
on  the  Law  of  the  Sea.  As  to  each 
proposal  made  at  the  Conference,  the 
question  of  each  State  was:  How  will 
this  affect  my  political  and  economic 
interests?  Saudi  Arabia  and  Israel  were 
worried  about  how  the  provisions  on 
bays  and  on  passage  through  straits 
would  affect  Aqaba  and  the  Straits  of 
Tiran.  The  CEP  Powers— Chile,  Ecuador, 
and  Peru— were  concerned  with  the 
maintenance  of  a  200-mile  territorial 
sea.  Iceland  wondered  how  the  fishing 
grounds  of  its  coast  would  be  affected. 
Panama  wished  to  protect  its  position  as 
a  refuge  for  shipping  seeking  a  minimum 
of  regulation.  Failure  to  agree  on  the 
breadth  of  the  territorial  sea,  admittedly 
a  most  important  matter,  should  not 
obscure  the  fact  that,  in  spite  of  these 
political  differences,  some  sound  con- 
ventions were  hammered  out.  As  you 
read  these,  I  think  you  will  be  per- 
suaded that  they  represent  a  sound  and 
just  balancing  of  interests  and  that 
they    should   and    will    be    adopted   by 


a  substantial   number  of  States. 

A  healthy  political  realism  is  use- 
ful. It  should  not  lead  you  to  cyni- 
cism. States  do  conform  to  interna- 
tional law  even  though  abiding  by  the 
law  in  a  particular  case  may  cost  them 
money  or  be  adverse  to  their  interests. 
The  record  of  compliance  with  the 
judgments  of  international  tribunals  is 
excellent.  States  do  pay  international 
claims  arising  out  of  violations  of  inter- 
national law  committed  by  their 
officials,  members  of  their  armed  forces, 
and  their  employees.  The  United  States, 
for  example,  has  paid  for  the  foreign 
vessels  which  it  requisitioned,  consis- 
tently with  international  law,  during  the 
Second  World  War.  Egypt  has  paid  full 
compensation  for  the  nationalization  of 
the  Suez  Canal,  as  international  law 
probably  required  it  to  do.  Each  time 
that  a  State  acts  in  accordance  with 
international  law,  it  makes  it  easier  for 
that  State  to  demand  conformity  with 
international  law  bv  other  States. 

j 

The  durability  of  law  is  attested  by 
the  fact  that  it  survives  even  in  time  of 
war,  when  the  belligerents  have  cast  off 
those  restraints  which  normally  keep 
them  at  peace.  There  is  virtually  no  law 
governing  the  conduct  of  hostilities 
themselves,  but  as  we  move  further 
from  the  scene  of  battle  and  conditions 
become  somewhat  more  stabilized  the 
law  increasingly  becomes  able  to  per- 
form its  humanitarian  mission  of  pro- 
tecting the  victims  of  war  from  unneces- 
sary devastation  and  suffering.  Even  the 
total  war  of  today  does  not  require  the 
extermination  of  the  part  of  the  civilian 
population  that  does  not  take  part  in 
hostilities;  the  wounded  and  sick,  and 
prisoners  of  war,  the  protection  of 
whom  is  not  only  compatible  with  the 
efficient  conduct  of  hostilities  but  also 
is  conducive  to  victory  in  the  political 
struggle  of  which  the  use  of  force  is 
only  one  aspect.  A  large  part  of  the  law 
of  the  sea  is  devoted  to  striking  a 
balance  between  the  demand  of  the 
belligerents  to  carry  on  their  economic 


blockade  and  the  need  of  the  neutrals  to 
maintain  their  trade.  The  important 
changes  wrought  in  the  law  relating  to 
contraband  and  blockade  as  the  result 
of  two  World  Wars  will  be  considered  in 
some  detail  in  connection  with  the 
seminar  problems  on  the  economic 
blockade,  which  are  designed  to  draw 
attention  to  the  new  developments  in 
this  field.  Over  and  above  these  two 
functions  of  regulating  the  conduct  of 
the  belligerents  toward  the  victims  of 
war  and  neutral  nations  and  their  trade, 
the  law  of  war,  in  dealing  with  such 
subjects  as  armistices  and  surrenders  and 
negotiations  between  belligerents,  pro- 
vides procedures  for  bringing  hostilities 
to  a  close  short  of  total  annihilation  of 
one  or  both  of  the  contending  parties.  I 
assume  that  those  of  you  who  may  have 
some  mental  reservations  about  a  battle 
fought  between  two  scorpions  in  a 
bottle  may  not  be  unsympathetic  to 
these  purposes  of  the  law  of  war.  The 
law  of  war  has  been  violated  often,  but, 
every  instance  in  which  it  has  been 
observed,  it  has  brought  about  a  mitiga- 
tion of  violence,  often  measurable  in 
terms  of  human  lives  saved,  and  this 
without  prejudice  to  the  efficient  con- 
duct of  war. 

To  many,  lawyers  and  nonlawyers 
alike,  it  seems  incredible  that  a  body  of 
rules  purporting  to  govern  the  conduct 
of  nations  but  providing  no  sanctions  or 
punishment  for  their  violation  should  be 
called  law  at  all.  It  is  not  altogether  fair 
to  speak  of  international  law  as  a 
sanctionless  body  of  law,  for  the  great 
numbers  of  cases  in  which  damages  have 
been  awarded  and  paid  and  in  which 
individuals  have  been  punished  for 
criminal  violations  of  the  law  of  nations 
bear  witness  to  the  contrary.  The  single 
category  of  cases  in  which  civil  damages 
most  commonly  have  been  granted  are 
those  arising  out  of  wrongs  done  by 
States  to  aliens.  Criminal  penalties,  leav- 
ing aside  such  exceptional  offenses  as 
piracy,  have  been  reserved  for  violations 
of  the  law  of  war,  which  resemble  the 


normal  crimes  punishable  under  na- 
tional legal  systems  to  such  a  degree 
that  some  countries  even  have  tried  war 
criminals  under  their  ordinary  penal 
codes.  Yet  a  third  type  of  satisfaction 
exists  in  international  law— the  apology 
or  rendering  of  honors  or  other  admis- 
sion of  violation  of  the  law.  One  should 
not  scoff  at  these  symbolic  acts.  They 
constitute  outward  and  visible  signs  of 
what  should  be  the  correct  relationships 
between  the  parties  and  the  proper 
principle  of  law  to  be  applied  in  the 
future. 

But,  you  justifiably  object,  what 
force  is  there  to  compel  a  State  to  pay 
the  damages  which  have  been  assessed 
against  it,  or  to  render  up  its  nationals 
for  trial  by  a  foreign  court,  or  to  admit 
the  impropriety  or  illegality  of  its  con- 
duct in  a  particular  case?  Admittedly, 
there  is  no  international  sheriff  armed 
with  power  to  see  that  judgments  are 
enforced  or  that  the  parties  appear 
before  an  international  tribunal  in  the 
first  place.  But  it  is  easy  to  overempha- 
size the  importance  of  the  sanction.  A 
superior  court  has  no  forceful  means  at 
its  disposal  to  compel  obedience  to  its 
mandate  by  a  subordinate  court.  If  a 
court  directs  a  command  to  the  execu- 
tive which  goes  unheeded,  what  means 
has  it  of  compelling  that  obedience? 
You  may  remember  the  words  attri- 
buted to  President  Jackson:  "Well,  John 
Marshall  has  made  his  decision,  now  let 
him  enforce  it!"  A  comparative  statis- 
tical analysis  of  the  number  of  divisions 
available  to  the  Pope  and  to  the  United 
States  Supreme  Court  would  not  be 
difficult  to  make.  And  if  a  hillbilly 
called  to  high  political  office  voices 
contempt  for  the  law  of  the  land  and 
allows  the  mob  to  rule  within  his 
jurisdiction,  can  the  sanction  of  employ- 
ing loyal  troops  solve  this  problem  of 
subversion?  Sanctions,  as  we  commonly 
think  of  them,  seem  to  belong  to  the 
normal  day-to-day  enforcement  of  the 
law.  The  great  edifice  of  our  constitu- 
tional system  is  held  together  not  by  the 


fear  of  duress  if  the  law  be  violated,  but 
by  a  common  devotion  and  loyalty  to 
the  law  by  those  charged  with  its 
making  and  its  application. 

Moreover,  as  I  mentioned  some 
minutes  ago,  it  is  not  the  law  alone,  in 
the  form  of  a  fear  of  criminal  penalty  or 
of  civil  damages,  which  secures  compli- 
ance with  law.  Morality,  taboos,  social 
pressure,  the  views  of  the  community, 
and  religion  are  among  the  forces  allied 
with  the  threat  of  penalty  or  damages  in 
securing  compliance  with  law. 

It  thus  would  appear  that  the  sanc- 
tion behind  the  sanction  in  national  law 
is  the  sense  of  the  community  that  it 
should  be  governed  by  the  rule  of  law. 
It  is  that  basic  sanction  which  is  lacking 
very  largely  in  the  international  sphere. 
It  is  not  absent  altogether,  however,  for, 
if  it  were,  the  world  would  be  in  a  state 
of  anarchy.  The  extent  of  the  convic- 
tion in  favor  of  subjection  to  law  varies 
from  country  to  country,  from  interna- 
tional relationship  to  international  rela- 
tionship, from  legal  principle  to  legal 
principle,  and  from  case  to  case.  With 
many  countries  of  the  world,  the  United 
States  has  a  vast  network  of  agreements, 
which  are  carried  out  on  a  routine  basis, 
although  differences  of  views  as  to 
interpretation  may  arise  from  time  to 
time.  The  United  States  can  carry  on 
discussions  with  Great  Britain  or  France 
or  Switzerland  or  Japan  in  terms  of 
international  law,  and  both  parties  can 
make  themselves  understood.  We— and  I 
speak  here  of  a  responsibility  all 
Americans  bear  through  our  senators- 
are,  on  the  other  hand,  unwilling  to 
concede  to  the  International  Court  of 
Justice  compulsory  jurisdiction  over  dis- 
putes with  those  States  with  which  we 
have  the  closest  affinities  of  law,  tradi- 
tion, interest,  and  security.  In  their 
public  pronouncements,  our  principal 
ministers  are  dedicated  fiercely  to  the 
rule  of  law  and  in  steadfast  opposition 
to  international  sin.  In  its  actual  con- 
duct in  particular  cases,  this  country 
frequently    shows   itself   as   zealous   to 


preserve  its  sovereignty— which  is  a 
polite  way  of  saying  being  a  law  unto 
itself— as  other  major  powers. 

In  the  present  state  of  international 
law,    it   is   not  surprising  that  the  law 
should    not   be    interpreted   uniformly, 
even   in    theoretical    terms,   throughout 
the  world.  Legal  rules  sometimes  exist 
on  a  regional  basis.  A  clear  example  is 
the  principle  regarding  political  asylum 
in    embassies    which    prevails   in   Latin 
America    but    only    to    a   very    limited 
extent  elsewhere.  More  obvious  to  the 
eye    is    the    peculiar   nature    of   Soviet 
international   law.    This   cannot  be   ex- 
plained    solely     in     terms    of    Marxist 
theory.  The  Soviet  view  of  international 
law   is  without  doubt  a  servant  of  the 
policy  of  the  U.S.S.R.,  and,  as  such,  it 
serves  a  most  important  defensive  func- 
tion. If  you  were  to  compare  the  inter- 
national law  of  modern  Russia  with  that 
which  prevailed  in  the  rest  of  the  world 
in  the  late   eighteenth   and  early   nine- 
teenth centuries,  I  think  you  would  be 
struck  by  the  similarity.  Soviet  interna- 
tional   law   is   strongly   isolationist  and 
places   great   emphasis   on  State   sover- 
eignty; that  is,  on  freedom  from  inter- 
ference   by    other    States.    This    shield 
against     legal     controls     permits     the 
U.S.S.R.     to     carry     out     its    policies 
through  internal  subversion  and  through 
political   pressures,    while    international 
law  is  used  to  ward  off  legal  attacks  on 
the    U.S.S.R.    and    the    nation    within 
which  the  subversion  is  being  practiced. 
There    are    other    aspects    of    Russia's 
attitude  toward  international  law  which 
stem    from    the    history   of  Russia  and 
would  remain  unchanged  if  the  U.S.S.R. 
were  to  join  the  Free  World  tomorrow. 
For  example,  one  of  the  cardinal  princi- 
ples of  Soviet  foreign  policy  has  always 
been    to    maintain    the  Black  Sea  as  a 
private   swimming  club,   with   outsiders 
barred    at    the   Turkish    Straits.    If   the 
Russians  are  difficult  about  this  point,  it 
is  not  the  corrupting  influence  of  Com- 
munism which  has  made  them  so. 

This  is  not  the   time   nor  am   I  the 


person  to  speculate  about  the  way  in 
which  the  world  may  be  made  subject 
to  the  rule  of  law.  Some  suggest  that  the 
creation  of  a  true  world  law,  binding  on 
all  States  and  enforced  against  them, 
must  await  the  creation  of  a  world 
government.  An  important  blueprint  for 
the  centralization  of  some  governmental 
functions  on  the  international  plane  has 
recently  been  made  in  a  study  by  Mr. 
Grenville  Clark  and  Professor  Louis 
Sohn.  There  are  others  who  maintain 
that  in  the  past  law  has  been  necessary 
before  the  State  or  a  government  could 
be  created.  According  to  this  view,  we 
must  promote  the  observance  of  law 
between  States  before  we  can  hope  to 
see  any  form  of  international  govern- 
ment. Perhaps  the  correct  view  is  that 
government  and  law,  inextricably  re- 
lated as  they  are,  must  march  together. 
Having  spoken  of  the  origin  and 
force  of  international  law,  I  now  must 
turn  to  some  description  of  interna- 
tional law  as  it  exists  today,  with 
particular  emphasis  upon  the  sources  of 
international  law.  There  is  some  criti- 
cism, I  might  add,  of  the  term  "inter- 
national law"  itself,  for  it  is  complained 
that  the  body  of  law  with  which  we 
must  concern  ourselves  in  these  days  is  a 
larger  one  "which  regulates  actions  or 
events  which  transcend  national  fron- 
tiers." Professor  Jessup,  whose  descrip- 
tion this  is,  and  a  number  of  other 
authorities  prefer  to  employ  the  term 
"transnational  law."  Historically,  inter- 
national law  has  been  said  to  be  that 
body  of  law  which  governs  the  relation- 
ships of  States.  Nevertheless,  the  impact 
of  the  law  of  nations  always  has  been 
felt  by  individuals.  If  Nation  A  owes 
Nation  B  a  duty  to  protect  the  latter  'a 
citizens  when  they  are  in  the  territory 
of  State  A,  the  duty  may  be  owed  to 
Nation  B,  but  it  is  the  national  of  State 
B  who  is  protected  or  injured,  as  the 
case  may  be.  If  one  State  owes  another 
nation  a  duty  not  to  subject  the  soldiers 
of  the  latter  to  the  jurisdiction  of  its 
courts  for  line-of-duty  offenses  in  time 


of  war,  it  is  the  individual  soldier  or 
sailor  who  ultimately  benefits  from  that 
immunity.  But  the  International  Court 
of  Justice  as  well  as  many  international 
lawyers  continue  to  pay  lip  service  to 
the  old  view  when  they  say  that  a  State 
bringing  a  claim  against  another  for  an 
injury  to  its  national  does  so  because  of 
an  injury  to  its  interests,  not  because  of 
the  injury  to  the  alien.  In  our  day,  when 
international  relationships  have  grown 
more  complex  and  States  have  to  deal 
with  other  nations,  with  foreign  corpo- 
rations, with  alien  individuals,  with 
public  international  organizations,  with 
private  international  organizations  (like 
the  International  Committee  of  the  Red 
Cross  or  the  International  Air  Transport 
Association),  it  is  probably  more  correct 
to  say  that  international  law  governs  the 
relationship  of  a  State  or  public  interna- 
tional organization  with  some  person  or 
body  of  persons  or  entity  foreign  to  it. 
The  law  in  this  area  is  still  in  the  process 
of  formation.  Only  a  few  years  ago,  the 
International  Court  of  Justice  was  able 
to  conclude  that  the  United  Nations  had 
international  standing  to  present  a  claim 
arising  out  of  the  death  of  Count 
Bernadotte,  the  United  Nations  Medi- 
ator in  Palestine.  The  Court  noted  that 
the  organization  was  endowed  suf- 
ficiently with  the  characteristics  of 
international  personality  that  it  had 
been  able  to  conclude  agreements  on 
the  international  plane  in  the  past. 

The  sources  of  international  law  are 
described  conveniently  for  us  in  Article 
38  of  the  Statutes  of  the  International 
Court  of  Justice,  which  deals  with  the 
law  to  be  applied  by  that  tribunal.  I  will 
have  a  few  words  to  say  about  each  of 
these  and  some  related  observations 
about  where  to  find  the  law.  The  first  of 
these  sources  of  law  is  "international 
conventions,  whether  general  or  particu- 
lar, establishing  rules  expressly  recog- 
nized by  the  contesting  states,"  by 
which  is  meant  treaties  to  which  the 
litigating  States  are  parties.  Treaties  may 
be  bilateral,  binding  on  two  States,  or 


multilateral,  if  three  or  more  States  are 
parties.  The  term  "international  legisla- 
tion" is  sometimes  used  to  describe  "the 
process  and  the  product  of  the  consci- 
ous effort  to  make  addition  to,  or 
changes  in,  the  law  of  nations,"  the 
definition  being  that  of  Judge  Hudson, 
who  has  edited  a  notable  collection  of 
such  treaties.  International  legislation, 
as  thus  conceived,  must  be  distinguished 
from  the  laws  adopted  by  national 
legislatures.  It  is  of  the  essence  of 
national  legislation,  whether  enacted  by 
a  direct  vote,  as  in  a  town  meeting,  or 
through  representatives  of  the  people, 
that  a  properly  enacted  statute  or  reso- 
lution or  ordinance  should  bind  even 
those  who  were  opposed  to  its  adop- 
tion. The  situation  is  quite  different 
with  respect  to  treaties,  for,  with  rare 
exceptions,  they  bind  only  those  who 
have  consented  to  become  parties  to  the 
agreement.  In  this  respect,  they  are 
more  like  contracts  than  like  statutes.  I 
said  "with  exceptions"  because  some 
provisions  of  the  United  Nations  Char- 
ter, to  take  one  example,  purport  to 
govern  the  conduct  of  nonmembers  of 
the  organization.  In  other  instances, 
conventions— a  term  often  applied  to 
multilateral  treaties— have  been  drawn 
up  which  declare  that  they  are  declara- 
tory of  customary  international  law  so 
that  we  may  look  to  them  as  evidence 
of  the  customary  law  binding  on  non- 
parties to  the  conventions.  A  number  of 
the  defendants  in  the  German  war 
crimes  trials  maintained  that  since  the 
Regulations  annexed  to  Convention  No. 
IV  of  The  Hague  of  1907  were  not  in 
force  between  the  parties  to  the  con- 
flict, the  criminality  of  their  conduct 
could  not  be  adjudged  in  terms  of  those 
Regulations.  To  this  contention,  the 
tribunals  replied  that  the  Hague  Regula- 
tions and  certain  provisions  of  the 
Geneva  Prisoners  of  War  Convention  of 
1929  as  well  were  declaratory  of  cus- 
tomary international  law  and  it  there- 
fore was  possible  to  look  to  them  as  the 
best  statement  of  customary  law. 
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In  order  to  determine  the  meaning  of  a 
provision  of  a  treaty,  it  is  often  necessary 
to  have  reference  to  the  drafting  history 
or  travaux  preparatoires  of  the  agree- 
ment. In  the  case  of  a  multilateral  con- 
vention, this  will  include  the  debates  in 
the  conference  which  drafted  the  treaty, 
the  proceedings  of  the  various  commis- 
sions of  the  conference,  and  the  reports 
prepared  by  the  commissions  and  the 
conference.  The  International  Court  of 
Justice  has  shown  itself  reluctant  to  rely 
on  the  drafting  history  of  an  agreement  in 
order  to  ascertain  its  meaning,  but  it  has 
turned  to  the  travaux  preparatoires  in 
order  to  support  the  conclusion  it  already 
has  reached. 

The  second  source  of  international 
law  mentioned  in  Article  38  of  the 
Statute  of  the  Court  is  "international 
custom,  as  evidence  of  a  general  practice 
accepted  as  law."  The  evidence  of  inter- 
national custom  is  to  be  sought  primarily 
in  State  practice.  It  has  often  been  said  in 
the  past  that  the  conduct  of  a  State 
cannot  be  creative  of  law  genuinely 
unless  it  be  undertaken  because  the  State 
believed  this  course  of  action  was  the 
proper  or  obligatory  one.  I  think  that  it  is 
safer  to  say  that  State  practice,  without 
regard  to  its  motives  or  intent,  creates 
customary  law,  provided  it  be  acquiesced 
in  by  other  nations  and  is  not  regarded  as 
improper.  It  is  in  order  to  prevent  the 
hardening  of  a  country's  claims  into  law 
that  other  States  make  protests,  as,  for 
example,  against  the  claim  to  a  territorial 
sea  of  200  miles  or  to  the  sudden  closing 
of  a  bay  on  the  asserted  grounds  that  it  is 
a  historic  bay  constituting  national 
waters  of  the  claimant.  The  claim  of 
Norway  to  a  territorial  sea  of  four  miles 
drawn  from  straight  base  lines  was  recog- 
nized by  the  International  Court  of 
Justice  because  of  the  fact  that  Norway 
long  had  asserted  its  right  to  those  waters 
and  other  States  had  acquiesced  in  this 
claim.  It  is  this  translation  of  practice 
into  customary  law  to  which  I  referred 
earlier  when  I  spoke  of  the  law's  search 
for    stability    through    adherence    to    a 


pattern  of  conduct  established  in  the 
past. 

We  search  for  evidence  of  interna- 
tional custom  in  diplomatic  history,  in 
collections  of  diplomatic  documents, 
and  in  the  writings  of  scholars  who  have 
written  on  these  matters.  In  the  case  of 
the  United  States,  the  great  source 
record  of  our  diplomatic  history  is  the 
series  Foreign  Relations  of  the  United 
States,  in  which  the  important  diplo- 
matic correspondence  of  this  country  is 
printed.  Publication  of  this  record  fol- 
lows about  fifteen  years  after  the  events 
recorded.  The  practice  of  the  United 
States  and  of  many  other  countries  is 
found  more  conveniently  in  Hack- 
worth's  Digest  of  International  Law,  the 
eight  volumes  of  which  are  one  of  the 
most  important  sources  for  anyone  in- 
terested in  international  law. 

The  third  source  mentioned  is  "the 
general  principles  of  law  recognized  by 
civilized  nations."  This  provision  makes 
national  legal  systems  a  source  of  law 
for  the  creation  of  international  law, 
especially  in  those  cases  where  there  are 
as  yet  no  applicable  principles  of  the 
law  of  nations.  Unjust  enrichment  and 
respect  for  acquired  rights  have  been 
said  to  be  two  of  the  principles  carried 
over  from  municipal  law— as  interna- 
tional lawyers  confusingly  call  national 
law— into  the  law  of  nations. 

The  fourth  subparagraph  of  Article 
38  of  the  Charter  lists  two  final  sources. 
The  first  of  these  is  "judicial  decisions." 
The  most  important  of  these  are  the 
judgments  of  the  Permanent  Court  of 
International  Justice,  renamed  the  Inter- 
national Court  of  Justice  at  the  time  of 
the  adoption  of  the  Charter  just  to  show 
people  that  the  Court  had  never  had 
anything  to  do  with  the  League.  These 
are  printed  in  collections  of  judgments 
of  the  Court.  The  decisions  of  arbitral 
tribunals  also  constitute  "judicial  deci- 
sions" for  this  purpose.  The  word 
"arbitral"  as  applied  to  these  courts  ifl 
somewhat  misleading,  since  they  render 
their  decisions  on  the  basis  of  law  and 


not  as  an  attempted  compromise  of 
the  conflicting  demands  of  the  parties 
to  the  arbitration.  There  are  many 
individual  volumes  reporting  the  deci- 
sions of  various  arbitral  tribunals.  The 
most  useful  general  collection  is  that 
published  by  the  United  Nations,  Re- 
ports of  International  Arbitral  Awards. 
The  opinions  of  national  courts  on 
questions  of  international  law  also  are 
entitled  to  considerable  weight,  even 
though  in  some  instances  these  tribunals 
may  be  expected  to  take  a  somewhat 
more  partisan  view  of  the  law  than 
would  an  international  tribunal.  An 
annual  volume,  bearing  the  title  of  the 
International  Law  Reports,  collects 
these  decisions  of  national  courts. 

The  second  of  the  two  "subsidiary 
means  for  the  determination  of  rules  of 
law"  listed  in  subparagraph  1(d)  of 
Article  38  is  "the  teachings  of  the  most 
highly  qualified  publicists  of  the  various 
nations,"  or,  more  simply,  scholarly 
writings.  So  vast  is  the  amount  of  treaty 
law,  State  practice,  and  judicial  deci- 
sions that  we  must  rely  upon  learned 
writers  to  synthesize  this  material  and 
reduce  it  to  manageable  proportions. 
The  scholar  of  the  law  also  fills  the 
valuable  functions  of  criticizing  the  law, 
of  attempting  to  clarify  its  ambiguities, 
of  suggesting  the  filling  of  gaps,  and  of 
charting  the  progress  of  the  law  for  the 
future.  In  this  country,  the  leading  text 
is  that  of  the  late  Charles  Cheney  Hyde, 
International  Law,  Chiefly  as  Inter- 
preted and  Applied  by  the  United 
States.  In  Great  Britain  and  throughout 
the  Commonwealth,  international 
lawyers  took  to  the  two  volumes  of 
Oppenheim,  periodically  rewritten  and 
supplemented  by  Judge  Lauterpacht. 

This  rapid  survey  of  the  origin  and 
application  of  international  law  would 
not  be  complete  without  some  reference 
to  the  effect  given  customary  interna- 
tional law  and  treaties  in  the  law  of  the 
United  States.  I  think  that  it  is  probably 
safe  to  say  that  international  law  and 
treaties    enter    into     the     decision    of 


hundreds  of  cases  in  our  courts  every 
year.  International  law  is  part  of  the  law 
of  this  country  and  is  applied  routinely 
in  our  State  and  Federal  courts.  Treaties 
are,  under  the  Constitution,  part  of  the 
"supreme  Law  of  the  Land"  on  an  equal 
footing  with  the  Constitution  and  the 
laws  of  the  United  States.  It  is  a 
consequence  of  the  fact  that  statutes 
and  treaties  are  on  the  same  level  that  a 
treaty  prevails  over  a  prior  inconsistent 
treaty,  without,  of  course,  impairing  the 
binding  force  of  the  treaty  interna- 
tionally. In  this  latter  event,  the  Con- 
gress makes  implementation  of  the 
treaty  impossible  and  thereby  causes  a 
violation  of  the  treaty  by  the  United 
States. 

If  the  courts  of  the  United  States 
find  it  easy  to  give  internal  effect  to 
international  law,  the  position  of  the 
Executive  Branch  of  our  government 
and  the  Congress  as  regards  the  function 
of  law  in  the  conduct  of  foreign  affairs 
is  in  marked  contrast.  The  crucial  test  of 
the  sincerity  of  a  State's  devotion  to  the 
rule  of  law  is  whether  that  State  is 
willing  to  submit  its  international  dis- 
putes to  the  compulsory  jurisdiction  of 
the  International  Court  of  Justice  in  the 
Hague.  The  Statute  of  the  Court  pro- 
vides that  individual  cases  may  be  re- 
ferred specially  to  the  Court  or  that 
States  may  recognize  the  jurisdiction  of 
the  Court  as  compulsory  in  all  legal 
disputes  concerning  the  interpretation 
of  a  treaty;  any  question  of  interna- 
tional law;  the  existence  of  any  fact 
which,  if  established,  would  constitute  a 
breach  of  an  international  obligation; 
and  the  reparation  to  be  made.  The 
United  States  has  accepted  the  jurisdic- 
tion of  the  Court,  but  with  several 
limitations,  the  most  important  of 
which  excepts  matters  within  the 
domestic  jurisdiction  of  the  United 
States,  as  determined  by  the  United 
States.  If  this  country  does  not  wish  a 
particular  case  to  go  to  the  Court  it  only 
has  to  say  that  the  case  is  one  within  its 
domestic  jurisdiction.   It  would  not  be 


10 


unfair  to  construe  this  statement  as 
meaning  that  the  United  States  accepts 
the  jurisdiction  of  the  Court  except  as 
to  those  cases  in  which  it  does  not  wish 
to  accept  the  jurisdiction  of  the  Court. 
A  notable  example  of  the  unwillingness 
of  the  United  States  to  submit  its 
disputes  to  judicial  settlement  is  the 
Interhandel  case.  The  fundamental  sub- 
stantive issue  in  that  case  is  whether 
certain  property  seized  by  the  United 
States  during  World  War  II  is  German, 
and  thus  enemy  property,  or  Swiss 
property.  The  Swiss  Government  main- 
tains that  the  property  in  question  is 
actually  Swiss,  and  that  the  United 
States  is  obliged  to  submit  the  matter  to 
arbitration  under  our  treaties  with  that 
country.  Here  are  two  countries  with 
similar  economic  systems,  with  like  de- 
votion to  the  rule  of  law,  with  similar 
democratic  institutions.  There  is  no 
pitting  of  the  Free  World  against  the 
Communist  World  here,  no  great  politi- 
cal issue,  but  solely  a  lawyer's  question 
of  whether  there  is  an  obligation  to 
arbitrate  and  whether  the  property  in 
issue  belongs  to  Swiss  or  German  na- 
tionals. It  is  hard  to  conceive  of  a  case 
more  narrowly  legal  in  nature.  And  yet 
the  United  States  seems  to  be  unwilling 
to  submit  even  the  issue  of  our  obliga- 
tion to  arbitrate  to  judicial  settlement. 
Our  fulminations  about  the  refusal  of 
the  U.S.S.R.  to  accept  the  jurisdiction 
of  the  Court  as  to  a  number  of  claims 
arising  out  of  destruction  of  our  mili- 
tary aircraft  seem  ludicrous  in  light  of 
our  own  record  as  a  possible  defendant 
before  the  International  Court  of  Jus- 
tice. 

Despite  such  lapses,  I  suppose  that 


one  of  the  values  which  we  are  at- 
tempting to  defend  against  the  abso- 
lutist world  is  the  rule  of  law  in  the 
international  sphere  as  well  as  in  our 
various  national  ones.  Our  quest  for 
legality  and  order  inevitably  will  suffer 
if  we  forget  how  to  apply  law  in  our 
relations  with  our  friends,  and  perhaps 
in  our  relations  with  those  with  whom 
we  are  less  friendly  as  well.  Quite  aside 
from  this  moral  commitment  which  we 
have  made,  the  restraints  which  interna- 
tional law  place  on  our  own  conduct  are 
in  our  best  interests.  International  rela- 
tions are  made  easier  by  a  system  which 
has  mapped  out  where  one  State's  juris- 
diction ends  and  another  State's  begins. 
In  the  explosive  atmosphere  of  our 
contemporary  world,  a  spark  in  the 
wrong  place  and  at  the  wrong  time 
could  spell  disaster.  The  person  who 
acts  inconsistently  with  law  thus  may 
do  a  tremendous  disservice  to  his  own 
cause  and  to  his  own  country.  This 
seems  to  me  to  be  one  of  the  most 
important  single  reasons  why  naval  of- 
ficers must  acquaint  themselves  with  the 
body  of  law  which  governs  the  foreign 
relations  of  their  country.  The  study 
which  you  will  make  of  international 
law  during  the  coming  days  should  help 
you  to  identify  the  danger  areas,  to 
distinguish  the  real  restraints  of  the  law 
from  those  which  exist  only  in  theory, 
and  to  understand  a  problem  put  in 
legal  terms.  It  is  the  hope  of  all  of  us 
who  have  come  here  to  share  our 
knowledge  of  international  law  with 
you  that  you  will  come  to  recognize  in 
the  law  of  nations  a  shield  and  a  sword 
in  the  battle  we  wage  for  an  orderly  and 
peaceful  world. 
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AN  INTRODUCTION  TO  THE  ROLE  OF  LAW 


IN  THE  WORLD  COMMUNITY 


W.T.  Mallison,  Jr. 


I.     Why  Study  International  Law? 

If  we  postulate  that  the  moon  is 
made  of  green  cheese,  I  suppose  that 
logic  would  compel  us  to  conclude  that 
green  cheese  is  that  of  which  the  moon 
is  made.  Now,  by  analogy,  if  we  assume 
that  international  law  is  a  fraud,  or  is 
nonexistent,  or  at  the  very  best  is  a 
smoke  screen  behind  which  to  conduct 
power  politics,  then  we  can  come  to  a 
number  of  easy  and  quick  conclusions 
concerning  many  diverse  and  difficult 
problems.  In  the  same  way,  if  we  make 
the  opposite  assumption  and  postulate 
that  international  law  is  a  complete  and 
perfect  system,  with  adequate  institu- 
tional structure  and  always  effective 
sanctioning  devices,  then  we  also  can 
come  to  some  easy  and  quick  conclu- 
sions on  diverse  and  difficult  problems. 
My  comments  will  not  recommend 
either  one  of  these  opposite  and,  I 
believe,  equally  fallacious  assumptions.  I 
will  recommend  a  different  course 
which  will  provide  considerable  analysis 
and  some  answers.  They  will  not  be  easy 
and  quick  answers  because  it  is  essential 
to  seek  better  answers  than  can  be 
obtained  through  either  one  of  the  two 
fallacious  assumptions  just  mentioned. 

Many  years  ago  Admiral  Mahan 
wrote: 


In  a  country  full  of  lawyers 
and  politicians,  with  a  government 
possessing  a  President,  Secretary 
of  State,  and  a  large  corps  of 
ambassadors  and  foreign  minis- 
ters, it  may  be  asked  doubtfully 
why  naval  officers  should  give 
time  to  international  law.  The 
reply  is  that  in  this  extensive 
system  of  functionaries  the  naval 
admiral  or  captain  is  incidentally 
one;  and  that,  in  international  law 
as  in  strategy  and  tactics,  he  must 
know  the  doctrine  of  his  country. 
In  emergencies,  not  infrequent,  he 
has  to  act  for  his  superior,  with- 
out orders,  in  the  spirit  and  man- 
ner his  superior  would  desire.  If  in 
war,  the  war  may  be  complicated 
by  a  dangerous  foreign  dispute 
arising  from  action  involving 
neutral  rights;  or,  on  the  other 
hand,  a  neutral  unright  may  be 
tolerated  to  the  disadvantage  of 
the  national  cause.  In  peace, 
injudicious  action  may  precipitate 
hostilities;  or  injudicious  inaction 
may  permit  infringement  of 
American  rights,  of  persons  or  of 
property. 
Some  may  think  that  Admiral  Mahan 's 
views  have  now  been  rendered  obsolete 
by   modern  communications  systems.  I 
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submit  that  they  are  as  valid  now  as 
when  first  enunciated.  How  could  a 
naval  officer  request  instructions  con- 
cerning an  international  law  situation 
unless  he  understands  it  and  can  analyze 
and  evaluate  its  factual  elements?  The 
crucial  factual  elements  in  an  interna- 
tional law  problem  cannot  even  be 
identified,  much  less  analyzed  and 
evaluated,  without  an  understanding  of 
the  applicable  legal  rules,  norms,  or 
principles. 

II.  The  Need  for  a  Clarified  Concep- 
tion of  Law. 

In  addition  to  recognizing  the  im- 
portance of  international  law,  it  is  use- 
ful to  have  some  idea  of  what  we  refer 
to  when  we  say  "international  law."  At 
the  outset,  we  may  examine  some  of  the 
modern  definitions  of  the  term. 

Professor  Brierly:  "The  Law  of  Na- 
tions, or  International  Law,  may  be 
defined  as  the  body  of  rules  and  princi- 
ples of  action  which  are  binding  upon 
civilized  states  in  their  relations  with 
one  another." 

Judge  Moore:  "By  international  law 
we  mean  the  body  of  rules  which 
regulate  the  intercourse  of  nations  in 
war  and  peace." 

Professor  Korovin:  "International 
public  law  is  the  sum  total  of  legal 
norms  governing  rights  and  duties  of  the 
collectivities  of  the  ruling  classes— par- 
ticipants  in  international  intercourse." 

Notice  the  heavy  emphasis  on  rules 
or  norms  in  each  of  the  foregoing 
definitions.  Certainly,  rules  are  a  factor 
in  international  law.  In  addition,  we 
need  to  know  whether  or  not  the  rules 
can  be  enforced  or  sanctioned.  If  there 
is  no  prospect  of  enforcement  of  a 
particular  rule  now  or  in  the  near 
future,  are  we  justified  in  stating  that 
the  rule  is  contemporary  law?  In  the 
same  way,  note  the  heavy  emphasis  on 
nations,  or  "collectivities  of  the  ruling 
classes"  as  Professor  Korovin  puts  it,  in 
the    definitions.    Certainly,    nations  are 


important  participants  in  international 
law.  If  we  are  to  have  an  adequate 
conception  of  international  law,  how- 
ever, we  must  inquire  as  to  whether  or 
not  they  are  the  only  participants. 
Perhaps  the  quoted  definitions  are  use- 
ful as  far  as  they  go  but  we  require  a 
more  comprehensive  conception. 

Some  contemporary  writers  have 
overemphasized  the  importance  of 
naked  force  of  power. 

Professor  Schwarzenberger: 

To  the  extent  to  which  interna- 
tional law  is  a  law  of  power,  it 
fulfills  the  functions  of  an  ex- 
treme society  law.  It  gives  the 
authority  and  sanctity  of  law  to 
power  and  brute  force;  without 
seriously  restraining  the  mighty,  it 
serves  them  as  a  handy  ideology 
with  which  to  disguise  some  of 
the  brutalities  which  are  inherent 
in  any  system  of  power  politics. 
Professor  Gyorgy: 

This    last    point    leads   to   the 
most    relevant    criticism    of    the 
legalistic     school.    Its    exponents 
tend  to  live  in   the  clouds  hope- 
fully anticipating  both  high  moral 
standards  of  international  conduct 
and   selfless   law-abiding   patterns 
of  national  behavior.  It  is  safe  to 
state    that    the    era   of  such  high 
expectations     irretrievably      dis- 
appeared on  June  28,  1914,  when 
the  tragedy  at  Sarajevo  set  off  the 
new  age  of  total  wars. 
Professor  Hans  Morgenthau  has  ap- 
parently confused  the  judicial  aspects  of 
international    law   with   the  entire   sub- 
ject: 

The  legalistic  approach,  by  its 
very  nature,  is  concerned  with 
isolated  cases.  The  facts  of  life  to 
be  dealt  with  by  the  legal  decision 
are  artificially  separated  from  the 
facts  that  precede,  accompany, 
and  follow  them  and  arc  thus 
transformed  into  a  "case"  of 
which  the  law  disposes  "on  its 
merits."    Once    a    legal    COM    ha- 
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been    decided    or    otherwise    dis- 
posed of,   the  problem  is  solved, 
until  a  new  legal  case  arises  to  be 
taken  care  of  in  similar  fashion. 
The    above   quotation   also  appears  in- 
adequate in  explaining  the  operation  of 
the  decision-making  process  in  interna- 
tional courts  and  arbitral  tribunals. 

In  1625,  Hugo  Grotius,  one  of  the 
greatest  international  lawyers,  wrote, 
"...  in  our  day,  as  in  former  times, 
there  is  no  lack  of  men  who  view  this 
branch  of  law  with  contempt  as  having 
no  reality  outside  of  an  empty  name." 
This  quotation  is  from  his  famous  book 
entitled,  The  Law  of  War  and  Peace.  It 
is  interesting  to  note  that  the  larger  part 
of  the  book  dealt  with  the  law  of  war. 
Two  of  the  outstanding  contributions 
made  by  Grotius  should  be  mentioned. 
In  an  era  when  nationalism  was  the 
coming  thing,  the  central  problem  was 
to  bring  kings,  in  some  instances  the 
absolute  monarchs  of  the  new  national 
states,  under  the  rule  of  law.  Many  of 
them  regarded  themselves  as  superior  to 
the  rule  of  law.  Grotius  invoked  a 
conception  of  a  higher  law,  a  moral  law, 
with  which  even  a  king  had  to  comply. 
Without  this,  Grotius  would,  perhaps, 
have  been  a  writer  in  political  theory, 
but  he  would  not  have  been  a  writer  in 
the  social  control  that  we  call  law.  He 
made  another  significant  contribution 
which  was  ignored  for  about  three 
hundred  years  and  we  are  thinking 
about  it  seriously  at  the  present  time. 
He  made  a  basic  factual  distinction 
between  just  war  and  unjust  war,  and  so 
created  the  basis  for  a  corresponding 
legal  distinction  between  lawful  war  and 
unlawful  war.  This  conception  was  re- 
called at  the  time  of  the  League  of 
Nations  and  it  was  articulated  with 
more  precision  in  the  Kellogg-Briand 
Pact  of  1928,  which  outlawed  war  as  an 
instrument  of  national  aggressive  policy. 
The  same  idea  is  spelled  out  in  the 
Charter  of  the  United  Nations  at  the 
present  time. 

Contemporary   international   lawyers 


are  working  to  increase  understanding 
of  international  law  and  to  improve  it  so 
that  it  can  meet  better  the  needs  of  the 
modern  world.  Professor  McDougal  of 
Yale  University  wrote  in  1953: 

At  the  opposite  extreme  from 
overemphasis  on  technical  rules,  is 
an  attitude  increasingly  common 
today    which   underestimates   the 
role  of  rules,   and  of  legal  proc- 
esses in  general,   and  overempha- 
sizes   the    importance    of    naked 
power.  This  attitude  is  sometimes 
referred  to  as  the  "pure  theory  of 
power"    as    contrasted    with    the 
"pure  theory  of  law. " 
If    we    are    to   avoid   overemphasis   on 
either  rules  or  power,  what  kind  of  an 
analytical    method    can    best    be    em- 
ployed?    It     is     clear    that    Professor 
McDougal  is  satisfied  with  nothing  less 
than   a   comprehensive   analysis  of  the 
entire    international    legal    process    in- 
cluding  its   factual,   doctrinal,  enforce- 
ment,   and    policy    aspects.    In    other 
words,  the  perceptiveness  of  the  analysis 
must   be  increased  in  both  depth   and 
scope  to  meet  the  complexity  and  im- 
portance  of   the   problem   rather   than 
cutting  the  problem  down  to  the  size  of 
an    inadequate    method    of   analysis.   I 
acknowledge    my    intellectual    debt   to 
Professor  McDougal  with  pleasure  and 
assume  full  responsibility  for  the  follow- 
ing comments.   To  establish  firm  intel- 
lectual  foundations,  it  is  necessary   to 
start  with  a  clarified  conception  of  what 
we   mean  by   "law."  Table   1   sets  out 
such    a    conception    by    stating    three 
elements  or  requirements  of  "law." 

Table  1 

International  law  (and  municipal  law 
as  well)  may  be  regarded  as: 

(1)  A  body  of  rules,  doctrines,  prin- 
ciples, or  norms  of  behavior; 

(2)  Enunciated     or     prescribed    by 
competent   government   authority;  and 

(3)  Enforced  with   at  least  a  modi- 
cum of  effective  control. 


14 


This  table  is  not  designed  to  set  forth 
some  philosophic  theory  as  to  what  law 
should  be;  it  is  intended  rather  to 
emphasize  an  empirical  conception  of 
law  as  we  deal  with  it  in  the  everyday 
world.  Without  element  (2)  we  would 
have  the  kind  of  control  exercised  by  a 
pirate  or  a  marauder  but  not  law  which 
is  associated  with  government.  In  the 
absence  of  element  (3)  we  would  have 
illusion  or  self-deception  but  not  law  in 
the  sense  of  a  somewhat  effective  social 
control.  Note  that  element  (1)  recog- 
nizes that  law  usually  is  prescribed  in  a 
body  of  rules.  Lawyers  are  interested  in 
rules  as  "sources"  of  international  law. 
Such  sources  are  listed  conveniently  for 
us  in  Article  38  (1)  of  the  Statute  of  the 
International  Court  of  Justice  in  the 
following  words: 

The  Court,  whose  function  is  to 
decide  in  accordance  with  interna- 
tional law  such  disputes  as  are 
submitted  to  it,  shall  apply: 

a.  international  conventions, 
whether  general  or  particular,  es- 
tablishing rules  expressly  recog- 
nized by  the  contesting  states; 

b.  international  custom,  as  evi- 
dence of  a  general  practice  ac- 
cepted as  law; 

c.  the  general  principles  of  law 
recognized  by  civilized  nations; 

d.  subject  to  the  provisions  of 
Article  59,  judicial  decisions  and 
the  teachings  of  the  most  highly 
qualified  publicists  of  the  various 
nations,  as  subsidiary  means  for 
the  determination  of  rules  of  law. 

Note  that  paragraph  a.  refers  to  the 
international  legislative  or  law-making 
process  while  paragraph  d.  refers  to  the 
writings  of  legal  scholars.  Paragraphs  b. 
and  c.  usually  are  associated  with  the 
judicial  process  but  also  they  have  an 
important  role  in  diplomatic  negotia- 
tions. It  should  be  recalled  that  in  the 
present  stage  of  development  of  interna- 
tional law  many  controversies  are  re- 
solved through  negotiation  rather  than 
adjudication. 


III.  Participants    in    the    World    Com- 
munity Processes. 

In  order  to  continue  the  analysis,  we 
must  now  answer  this  question:  to  what 
subjects  or  participants  is  international 
law  applicable?  In  providing  an  answer, 
we  should  take  full  account  of  con- 
temporary factual  reality.  No  one 
doubts  that  nation-states  are  partici- 
pants. The  real  question  is  what  are  the 
other  participants  and  Table  2  provides 
a  listing. 

Table  2 

International  law  may  be  regarded 
as  applicable  to  all  participants  in 
the  world  community  processes  and 
not  only  to  nation-states.  In  addition 
to  nation-states,  the  participants  in- 
clude: 

1.  The  individual  human  being. 

2.  International  public  organiza- 
tions. 

General  purpose— United  Nations. 
Special  purpose— e.g.,  NATO. 

3.  International  political  parties  or 
orders,  e.g.,  International  Communist 
Party. 

4.  International  pressure  groups, 
e.g.,  "cultural  associations"  which 
promote  amity  with  and  enmity  to 
particular  nation-states. 

5.  International  private  associations, 
e.g.,  oil  cartels  and  other  international 
business  associations. 

It  seems  clear  that  the  most  impor- 
tant participant  of  all  is  people.  There 
has  been  a  sterile  dispute  going  on  from 
the  time  of  Grotius  to  the  present 
concerned  with  whether  or  not  interna- 
tional law  applies  to  people.  If  you  look 
at  it  realistically,  the  entire  impact  of 
international  law  is  on  people,  either 
directly  as  such  or  indirectly  through 
nation-states  or  one  of  the  other  four 
groupings  listed  in  Table  2.  It  is  well  to 
recall  that  each  of  the  group  partici- 
pants must  act  through  people.  Conse- 
quently,   people    are   of  central   inipor- 
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tance  in  international  law  as  they  are  in 
any  other  type  of  law. 

Notice  the  words  world  community 
in  the  initial  sentence  in  Table  2  and  in 
the  title  of  heading  III.  This  is  a  phrase 
which  has  caused  a  lot  of  disputation 
also.  Some  say  that  one  should  not  use 
these  words  because  of  the  diversities  in 
the  world  today.  They  emphasize  Free 
World  and  Communist  World  disagree- 
ment on  elementary  matters  needed  to 
preserve  the  world.  On  the  other  hand, 
others  emphasize  the  high  degree  of 
interaction  across  national  boundaries 
and  say  that  the  words  world  com- 
munity describe  this.  In  using  the  words 
world  community  here,  this  is  no  inten- 
tion to  suggest  that  we  have  a  perfect 
system  of  international  law.  The  pur- 
pose is  to  point  to  the  great  and 
increasing  interaction  among  all  peoples 
throughout  the  world.  This  profusion  of 
factual  events  may  be  conceptualized  as 
a  global  process  of  social  interaction 
containing  within  it  several  specialized 
processes  concerning  particular  values 
such  as  wealth  (economical),  respect 
(human  rights),  enlightenment  (com- 
munications and  information),  ethics 
(standards  of  morality  and  shared  re- 
sponsibility), and  power  both  formal 
and  effective.  The  last-mentioned  value 
process,  power,  is  especially  relevant  to 
a  study  of  law  conceived  of  as  an 
effective  social  control  sanctioned  by 
adequate  power,  or  force,  or  less  coer- 
cive enforcement  devices.  More  detail 
on  the  world  power  process  will  be 
provided  in  heading  IV. 

Let  us  now  examine  the  other  par- 
ticipants in  Table  2.  Category  2  involves 
two  kinds  of  international  public  organi- 
zations. The  following  brief  comments 
will  be  limited  to  the  United  Nations, 
the  general  purpose  organization.  Is  it  a 
separate  participant  or  merely  a  register- 
ing device  for  the  views  of  nation-states? 
Increasingly,  it  is  regarded  as  a  separate 
and  full  participant  even  by  those  who 
formerly  accorded  it  only  reluctant  and 
contingent  status.   This  is  indicated  by 


an  important  opinion  of  the  Interna- 
tional Court  of  Justice  in  1949  that  the 
United  Nations,  like  a  nation-state,  is 
legally  entitled  to  make  an  international 
claim  against  a  nation-state. 

Category  3,  international  political 
parties,  is  of  tremendous  importance 
because  of  the  view  of  the  Communists 
that  there  is  a  legal  dichotomy  between 
the  state  on  the  one  hand  and  the 
International  Communist  Party  on  the 
other  hand.  The  Communist  view  is  that 
when  they  enter  an  international  under- 
taking which  binds  the  state,  they  are 
free  to  do  anything  they  want  to, 
providing  they  change  hats  and  do  it 
wearing  the  hat  of  the  International 
Communist  Party.  Consequently,  a  com- 
plete analysis  requires  us  to  examine  the 
activities  of  international  political 
parties  and  their  subjection,  or  lack  of 
subjection,  to  international  law. 

Categories  4  and  5  have  been  referred 
to  by  some  writers  as  the  minor  actors 
on  the  international  stage.  They  are 
mentioned  here  to  obtain  a  full  listing 
of  participants.  In  some  circumstances, 
they  can  be  extremely  important. 

IV.  The  Function  of  Law  in  the  World 
Power  Process. 

Now  that  we  have  identified  and 
characterized  briefly  each  participant,  it 
is  useful  to  inquire  as  to  the  factual 
activities  of  each  participant  and  the 
legal  control  of  these  factual  activities. 
This  can  be  done  by  asking  a  series  of 
questions  concerning  each  participant. 
How  is  the  participant  (the  individual  or 
his  group)  admitted  to  the  processes  of 
formal  and  effective  power?  What  are 
the  bases  of  power  used  by  the  partici- 
pant? What  are  the  methods  of  opera- 
tion (the  practices  or  strategies)  used  by 
the  participant?  What  effects  are 
achieved  by  the  participant?  These  ques- 
tions have  been  employed  to  analyze 
the  role  of  each  of  the  participants.  The 
following  comments  are  limited  to  an 
outline    analysis    of    the    role    of    the 
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nation-state  as  a  participant.  Table  3 
sets  forth  the  principal  elements  of  such 
an  analysis  based  on  the  questions 
which  were  just  propounded.  This  table 
is  an  outline  of  the  main  elements  of  the 
world  process  of  formal  and  effective 
power  as  applied  to  nation-states.  It  is  a 
conceptual  framework  which  facilitates 
the  location  of  legal  problems  in  the  real 
life  context  in  which  they  exist.  Legal 
doctrines  are  not  independent  entities 
apart  from  human  processes  of  inter- 
action. Such  doctrines  serve  human 
value  objectives  including  the  values 
sought  by  the  groupings  of  human 
beings  known  as  nation-states. 

Table  3 

World  Power  Process 

Nation-States 

A.  Arenas— Admission. 

1.  Creation  of  effective  power  units. 

2.  Recognition  as  formal  authority. 

B.  Bases  of  Power. 

1.  People. 

2.  Territory. 

3.  Institutions. 

(a)  Internal  structure. 

(b)  External  relations. 

C.  Practices  (methods  of  operation). 
Instruments  of  national  policy: 

1.  Diplomatic.  Persuasion 

2.  Ideological. 

3.  Economic. 

4.  Military.  Coercion 

D.  Effects  Achieved. 

1.  Particular  (Jurisdiction). 

2.  Structural 

(Succession  of  states  and  govern- 
ments.) 

Before  proceeding  with  an  inquiry 
concerning  each  of  the  main  headings  in 
Table  3,  it  is  appropriate  to  emphasize 
that  we  are  using  this  table  as  a  frame- 
work for  inquiry  and  not  as  an  inven- 
tory   of   answers.   As  suggested  earlier, 


this  method  of  analysis  is  not  recom- 
mended for  obtaining  quick  and  easy 
answers  though  it  may  be  helpful  in 
obtaining  better  answers. 

A.  Arenas— Admission:  Is  Commu- 
nist China  an  effective  participant  in  the 
world  community  processes?  By  not 
recognizing  Communist  China,  the 
United  States  has  not  prevented  its 
existence  as  an  effective  power  unit. 
The  diverse  views  of  recognition  of 
Communist  China  give  us  an  insight  into 
the  legal  doctrines  and  the  practices  of 
recognition.  Generally  speaking,  the 
United  States  now  takes  the  constitutive 
view  of  recognition.  This  view  states,  in 
summary,  that  only  by  recognition  does 
a  state  become  a  participant;  that  is, 
recognition  constitutes  the  state  recog- 
nized as  a  state.  The  United  States  has 
had  certain  dealings  with  Communist 
China  from  time  to  time  including 
unsuccessful  attempts  to  present  inter- 
national claims  and  rather  protracted 
diplomatic  negotiations  with  a  Com- 
munist ambassador  in  Europe.  The 
United  States  has  accompanied  these 
negotiations  and  attempted  negotiations 
with  express  disclaimers  of  recognition. 
It  might  appear  to  an  objective  observer, 
however,  that  negotiating  itself  amounts 
to  a  degree  of  recognition. 

The  British,  in  contrast,  have  taken 
the  declaratory  view  of  recognition 
which,  in  broad  and  oversimplified 
terms,  states  that  recognition  is  only  a 
"declaratory"  act  and  does  not  bring 
into  existence  a  state  which  did  not 
exist  before.  This  view  acknowledges 
that  a  state  may  exist  in  fact  without 
being  recognized. 

Some  writers  have  stated  that  there  is 
a  legal  obligation  to  recognize  a  govern- 
ment with  control  over  people  and 
territory.  If  there  is,  it  does  not  appear 
to  be  law  in  the  sense  of  an  effective 
obligation. 

We  now  may  summarize  by  reference 
to  heading  "A"  in  Table  III.  Communist 
China  is  an  effective  power  participant 
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but  now  is  denied  admission  to  some 
arenas  of  formal  authority. 

B.  Bases  of  Power:  This  heading 
deals  with  facts  concerning  people,  terri- 
tory and  institutions  and  their  legal 
control. 

How  do  people  go  from  one  nation- 
state  and  become  admitted  to  the  politi- 
cal and  economic  processes  within 
another  nation-state?  How  are  aliens 
treated?  Is  the  attempt  made,  as  in  most 
totalitarian  societies,  to  coerce  loyalty, 
or  is  the  loyalty  of  the  people  to  the 
state  voluntarily  given  because  of  their 
willingness  to  identify  themselves  with 
the  objectives  of  the  state?  The  whole 
law  of  nationality  then,  and  of  immigra- 
tion, is  relevant  here.  These  topics  fre- 
quently are  referred  to  as  a  branch  of 
domestic  or  municipal  law  rather  than 
international  law.  Nevertheless,  they  are 
dealt  with  in  the  international  law 
books  because  their  impact  across  inter- 
national boundaries  are  of  tremendous 
importance. 

The  second  heading  under  Bases  of 
Power,  territory,  is  of  particular  signifi- 
cance in  international  law.  When  the 
nation-states  system  arose,  legal  rights 
and  duties  were  organized  and  adminis- 
tered on  a  territorial  basis.  If  one  goes 
beyond  that  to  ancient  city-states,  and 
to  the  little  feudal  duchies  and  princi- 
palities in  Western  Europe,  the  basic 
organization  was  a  limited  territorial 
area  with  a  castle  in  the  middle  and  a 
wall  around  it.  Warfare  was  conducted 
on  a  horizontal  territorial  basis  and 
particular  pieces  of  real  estate  consti- 
tuted primary  military  objectives. 

Historically,  international  rules  con- 
cerning acquisition  and  relinquishment 
of  territory  have  been  of  great  impor- 
tance. The  problems  relating  to  terri- 
torial waters  are  of  great  contemporary 
importance.  How  far  do  territorial 
waters  extend  from  the  shore?  There 
has  been  a  wide  measure  of  disagree- 
ment on  this  in  recent  years  as  indicated 
by   the  numerous  national  reactions  at 


the  two  Geneva  Conferences  on  the  Law 
of  the  Sea.  It  seems  quite  clear  that  all 
legitimate  national  interests,  and  the 
broad  interests  of  the  world  community 
as  well,  can  best  be  served  by  the 
narrowest  possible  territorial  sea  and  by 
maintaining  the  oceans  as  a  great  inter- 
national resource  for  the  use  and  benefit 
of  all  peoples. 

Institutional  structure,  both  internal 
and  external,  the  last  major  heading 
under  Bases  of  Power,  leads  into  other 
topics  of  international  law.  Internal 
structure  is  of  tremendous  importance  in 
terms  of  the  building  of  effective  bases  of 
power  for  operation  in  the  international 
community.  Note  the  striking  contrast 
between  the  United  States  at  the  present 
time  operating  under  a  federal  govern- 
ment which  has  adequate  powers  in  the 
military  and  foreign  affairs  fields  and 
compare  it  with  the  dismal  experience 
under  the  so-called  Articles  of  Confedera- 
tion and  Perpetual  Union.  Happily,  per- 
petuity in  that  instance  was  limited  to 
just  a  few  years.  The  wise  men  who  wrote 
the  United  States  Constitution  under- 
stood that  thirteen  competing  and  almost 
warring  states  could  have  very  little 
effectiveness  in  the  international  com- 
munity. 

External  institutional  structure,  such 
as  NATO,  constitutes  important  bases 
of  power  and  involves  difficult  legal 
problems.  NATO,  according  to  the 
Soviets,  is  a  violation  of  international 
law,  because  it  is  not  consistent  with 
what  the  Soviets  say  is  the  basic  legal 
principle  of  equality  of  states.  NATO, 
according  to  their  argument,  subordi- 
nates a  country  like  Luxembourg  to  a 
country  like  the  United  States.  Not  only 
that,  one  may  add  if  countries  are  made 
so  independent  that  they  can't  have 
effective  alliances,  then  you  are  in  the 
happy  position,  from  the  Communist 
standpoint,  of  being  able  to  knock  them 
off  one  at  a  time. 

C.  Practices  (methods  of  operation): 
What  are   the  practices  of  strategies  of 
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nation-states?  Here  we  have  the  largest 
single  body  of  international  law  doc- 
trine in  any  of  the  four  headings  in 
Table  3.  Nations  operate  in  terms  of 
four  principal  instruments  of  national 
policy  which  are  listed  in  the  left  hand 
column.  The  instruments  of  national 
policy  should  not  be  treated  as  airtight 
conceptual  or  operational  compart- 
ments. They  merge  into  each  other  and 
usually  are  used  altogether  with  varying 
emphasis  on  each  instrument,  whether 
in  time  of  peace  or  in  war.  The  two 
words,  Persuasion  and  Coercion,  with 
the  double-headed  arrow  designed  to 
indicate  interaction,  are  intended  to 
point  out  and  emphasize  a  continuum 
between  diplomatic  or  peaceful  pro- 
cedures (persuasion)  at  one  extreme, 
going  through  various  middle  grounds  to 
heavy  reliance  on  the  military  instru- 
ment (coercion)  at  the  other  extreme. 
In  this  conception  of  a  continuum, 
using  all  instruments  of  national  policy 
with  varying  intensities,  we  may  regard 
war  as  a  situation  where  there  is  heavy 
emphasis  on  the  military  instrument, 
and  peace  as  one  where  there  is  rela- 
tively heavy  emphasis  on  the  diplomatic 
instrument 

Most  of  the  legal  rules  here  are  under 
categories  No.  1  and  No.  4,  Diplomatic 
and  Military.  Of  course,  we  have  some 
rules  including  blockade,  contraband, 
boycott,  economic  measures  short  of 
war,  and  so  on,  under  category  No.  3, 
and  we  even  have  a  few  rules  under  No. 
2,  Ideological.  However,  when  one 
country  can  call  through  its  official 
radio  upon  the  citizens  of  another  coun- 
try to  do  themselves  a  favor  and  murder 
their  king  or  president,  it  would  seem  to 
me  we  might  as  well  face  up  to  it  and 
admit  that  we  don't  have  many  legal 
limitations  on  the  ideological  instru- 
ment of  national  policy.  Many  say  that 
this  is  a  very  good  thing.  The  argument 
is  that  it  is  better  to  have  a  cold  war  of 
words  than  a  hot  war  involving  military 
confrontation. 

The  whole  law  concerning  diplomacy 


and  the  making,  interpretation,  ap- 
plication, and  revision  of  agreements 
would  be  considered  appropriately 
under  the  diplomatic  heading.  The 
law  of  diplomatic  privileges  and 
immunities  is  one  of  the  most  ef- 
fective parts  of  international  law.  It 
is  effective  even  in  our  dealings  with 
the  Communists.  Why?  Because  self- 
interest  and  reciprocity  operate  as 
sanctions.  If  they  don't  treat  our 
diplomats  according  to  the  rules, 
then  we  do  not  have  to  treat  their 
diplomats  according  to  the  rules. 

There  is  a  vast  body  of  doctrine 
concerning  agreements.  We  will  refer 
only  to  the  problem  of  interpretation 
and  application  of  international  agree- 
ments. First  of  all,  we  sometimes  hear 
something  about  a  so-called  plain- 
meaning  rule.  It  can  be  suggested  that 
if  one  is  dealing  with  a  very  easy 
problem,  the  type  of  problem  that 
everyone  knows  the  answer  to,  then 
the  plain-meaning  rule  will  provide 
the  meaning  of  an  international  agree- 
ment But  if  one  is  confronted  with  a 
serious,  thoughtful  problem  where 
there  are  alternative  meanings,  one 
has  to  abandon  the  plain-meaning  fan- 
tasy and  use  a  multifactor  analysi-  of 
all  the  relevant  factors  located  in  the 
context  of  the  objectives  of  the 
treaty.  Sometimes,  articles,  sections, 
subsections,  and  even  words  take 
meaning  and  content  from  context 
which  they  do  not  have  standing 
alone.  For  example,  in  interpreting 
the  United  Nations  Charter  and  sa\ 
ing,  in  effect,  "When  we  are  blocked 
in  the  Security  Council  by  the  Soviet 
veto  we  don't  have  to  give  up  and  go 
home.  We  can  go  to  the  General 
Assembly  and  it  can,  under  the 
famous  Uniting  for  IVaoe  Resolution 
of  the  time  of  the  Korean  War,  take 
effective  action,"  we  arc  guided  by 
the  context  of  the  United  Nations 
basic  purpose  to  preserve  the  peace 
and  repel  aggression  and  the  principle  of 
effectiveness    in    interpretation    of    the 
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powers  granted  to  the  General  Assembly 
under  the  Charter.  The  United  Nations 
was  designed  to  be  an  effective  organiza- 
tion and  not  just  a  chamber  for  lawyer- 
like debates. 

The  law  of  war  is  an  important  topic 
during  the  War  College  annual  Interna- 
tional Law  Study  and  the  basic  princi- 
ples of  that  law  should  be  mentioned 
here.  The  real  reason  for  a  law  of  war  is 
the  basic  world  community  policy,  even 
in  times  of  war,  to  have  minimum 
unnecessary  destruction  of  human  and 
material  values.  If  a  war  is  anything  like 
World  War  II  or  the  Korean  War,  there 
will  be  a  lot  of  destruction  of  both 
human  and  material  values.  In  face-to- 
face  combat,  there  has  to  be  killing.  In  a 
non-combat  situation,  there  doesn't 
have  to  be  killing. 

Two  basic  principles  of  the  law  of 
war,  "humanity"  and  "military  neces- 
sity," are  complementary  and  neither 
one  may  be  applied  without  considera- 
tion of  the  other.  "Humanity"  is  de- 
signed to  prevent  destruction  of  human 
and  material  values  unnecessary  (that  is, 
irrelevant  or  disproportionate)  to  reali- 
zation of  lawful  belligerent  objectives. 
"Military  necessity"  is  the  legal  accom- 
modation of  the  requirement  for  effi- 
ciency in  the  conduct  of  hostilities. 

D.  Effects  Achieved:  Factually, 
some  nations  are  looking  for  security. 
Security  can  be  viewed  negatively,  as 
freedom  from  wanton  aggression  and 
international  coercion  and,  positively,  as 
the  opportunity  to  seek  all  values  in  a 
peaceful  and  rational  context. 

Legally,  effects  can  be  analyzed 
under  "Jurisdiction"  and  "Succession." 
The  former  is  resulting  legal  control 
over  people,  over  things,  over  territory, 
over  national  ships,  and  so  on,  as  a 
result  of  a  nation-state's  participation  in 
the  world  community  processes. 

Structural  effects  relating  to  the  doc- 
trines and  practices  of  state  and  govern- 
ment succession  is  a  branch  of  law 
concerned    with    insuring    a    minimum 


degree  of  responsibility  in  successor 
states  and  governments.  One  of  the 
most  famous  cases  here  is  the  Tinoco 
case  decided  in  1923.  One  Tinoco  over- 
threw the  lawful  government  of  Costa 
Rica  in  1917  and,  by  procedures  of 
force  and  violence  contrary  to  the  Costa 
Rican  Constitution,  he  established  his 
own  government  and  two  years  later  he, 
in  turn,  was  overthrown.  The  legal 
government  (that  is,  legal  under  the 
domestic  law  of  the  Costa  Rican  Consti- 
tution) was  restored  to  power  in  1919 
and  the  British  Government  brought  an 
international  claim  against  the  legal  gov- 
ernment for  alleged  illegalities  com- 
mitted by  the  revolutionary  government 
of  Tinoco  during  the  two-year  period. 
The  case  was  submitted  to  arbitration. 
Costa  Rica  argued,  in  effect,  "We're  not 
responsible  for  what  was  done  during 
this  period.  This  man  was  in  power 
contrary  to  our  domestic,  municipal, 
constitutional  processes."  The  British 
argument  was  that  he  was  the  effective 
head  of  the  effective  government  during 
the  two-year  period,  whatever  the  local 
rules  were.  The  arbitrator  held  that  the 
new  government  (the  legal  government 
under  domestic  law)  was  a  successor 
government  and  was  legally  responsible 
for  the  acts  of  the  revolutionary  govern- 
ment during  the  two-year  period.  With- 
out a  doctrine  like  this,  and  without 
some  enforcement,  a  state  could  always 
avoid  its  obligations  by  the  simple  ex- 
pedient of  changing  its  form  of  govern- 
ment and  saying  that  whatever  preceded 
the  new  government  was  contrary  to 
local  law.  This  is  a  good  example  of  a 
situation  in  which  international  law 
takes  precedence  over  local  law. 

V.  Sanctions  and  the  Urgent  Need  to 
Construct  a  More  Effective  Interna- 
tional Law  System. 

Some  attention  has  been  devoted  to 
sanctions  and  enforcement  problems 
particularly  in  connection  with  the 
second  heading  in  Table  1.  It  has  been 
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pointed  out  that  without  at  least  some 
effective  control  or  sanction  we  do  not 
have  law.  The  importance  of  the  subject 
justifies  further  consideration.  Some 
lawyers  appear  to  think  that  inadequate 
sanctions  are  a  particular  problem  of 
international  law.  A  glance  at  municipal 
law  should  be  enough  to  correct  that 
misconception.  The  general  ineffective- 
ness of  criminal  law  sanctions  as  preven- 
tive deterrents  is  notorious. 

Sanctions  may  usefully  be  conceived 
of  as  anything  which  tends  to  induce 
compliance  with  law.  Probably  the  most 
effective  sanctions  are  the  ones  which 
induce  a  mental  expectation  that  more 
is  to  be  gained  in  the  long  run  by 
adhering  to  the  law  than  by  violating  it. 
It  is  important  to  emphasize  that  sanc- 
tions are  rarely  a  matter  of  "yes"  or 
"no."  It  is  very  difficult  to  list  a 
sanction  which  is  completely  effective 
or  completely  ineffective  in  particular 
situations.  Sanctions  are  usually  a 
matter  of  degree,  that  is,  a  matter  of 
"more"  or  "less."  The  central  task  with 
international  law  enforcement  is  to 
mobilize  the  entire  range  of  available 
sanctions  (ranging  from  persuasion 
through  intermediate  stages  to  coercion 
and  including  simple  force  where  neces- 
sary) on  the  side  of  the  law  and  against 
the  law  breaker.  The  difficulty  of  this 
task  is  great  in  international  law  because 
of  the  necessity  of  building  a  more 
effective  and  rational  international  insti- 
tutional structure  than  the  present  ex- 
treme nation-state  system  with  its  re- 
curring tendencies  toward  anarchy.  The 
alternative  of  possible  world  destruction 
is  so  grim  that  we  cannot  hesitate  in 
accepting  the  task  and  beginning  the 
work. 

It  is  believed  that  a  simple  example 
will  reveal  some  of  the  complexities  of 
sanctions  problem.  At  the  beginning  of 
the  Korean  War,  the  Communists  an- 
nounced that  they  would  adhere  to  the 
1929  Geneva  rules  concerning  the  treat- 
ment of  POWs  under  international  law. 
The     overwhelming    evidence     in     our 


possession  indicates  substantial  violation 
by  them  of  the  Geneva  rules.  Neverthe- 
less, the  United  States  continued  to 
observe  the  prescribed  fair  standard  of 
treatment  for  POWs.  Why?  Table  4  is 
designed  to  show  some  of  the  principal 
sanctions  which  induced  compliance  by 
the  United  States. 

Table  4 

Some  sanctions  available  to  induce 
the  United  States  to  comply  with  inter- 
national law  standards  concerning  treat- 
ment of  POWs  during  Korean  war: 

1.  Reciprocity. 

2.  Obligation  to  comply  with  inter- 
national agreements. 

3.  Basic  standards  of  morality. 

4.  Favorable  publicity. 

5.  Efficient  conduct  of  military 
operations  (encourage  enemy  to  desert). 

Now  let  us  examine  each  category  in 
Table  4  in  some  detail.  The  first  cate- 
gory, reciprocity,  is  usually  regarded  as 
the  basic  sanction  for  treatment  of 
POWs  according  to  the  international  law 
standard.  The  assumption  is  that  each 
side  wants  fair  treatment  of  its  prisoners 
in  the  hands  of  the  enemy  so  it  gives 
similar  treatment  to  POWs  in  its  control. 
We  know  that  this  assumption  was  not 
valid  as  applied  to  the  Communists  in 
Korea.  What  are  the  other  possible 
sanctions? 

Under  Category  2,  it  is  widely  be- 
lieved that  the  United  States  does  not 
violate  lightly  an  international  obliga- 
tion. 

Category  3  involves,  among  other 
things,  the  difference  between  shooting 
a  man  in  a  combat  situation  and  shoot- 
ing or  torturing  a  helpless  POW. 

Category  4,  a  favorable  use  of  the 
ideological  instrument  of  national 
policy,  has  been  important  to  the 
United  States  ever  since  the  Declaration 
of  Independence  referred  to  "a  decent 
respect  to  the  opinion  of  mankind." 

Category  5  involves  recognition  of 
the     fact    that    one     of    the    recurring 
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characteristics  of  the  workers'  and  peas- 
ants' paradises  is  that  people  (often 
workers  and  peasants)  try  to  escape.  It 
would  hardly  be  in  the  interests  of  the 
Free  World  to  prevent  these  escapes  by 
promising  and  according  brutual  treat- 
ment to  would-be  deserters  and  escapees. 
Sometimes  when  one  speaks  of  sanc- 
tions, the  discussion  goes  into  some- 
thing called  "world  government."  This 
is  something  that  is  so  general  and 
normatively  ambiguous  that  one  is  hard 
put  to  determine  its  limits  and  analyze 
it.  By  "normatively  ambiguous,"  I  mean 
that  characterizing  government  as  world 
government  attempts  to  set  up  some 
kind  of  a  norm  or  standard  which  is  so 
ambiguous  that  it  doesn't  describe  any- 
thing very  meaningful.  Nevertheless,  on 
occasion,  otherwise  thoughtful  and 
courageous  men  who  have  faced  enemy 
fire  without  fear  have  become  fright- 
ened by  the  mere  words  "world  govern- 
ment" When  a  person  referring  to 
world  government  is  pressed  concerning 
his  meaning,  he  may  say  that  he  means 
limited  world  government  This  is  a 
little  more  precise  and  meaningful.  It 
should  include  an  improved  interna- 
tional structure  and  more  effective  in- 
ternational law  sanctions.  It  is  possible 
to  be  even  more  specific  and  refer  to  the 
offer  the  United  States  made  for  limited 
world  government  in  1946,  which  in- 
cluded precise  terms.  I  refer  to  the 
Baruch  Proposals  of  1946  which  were 


specific  proposals  for  enough  limited 
world  government  to  prevent  nuclear 
and  thermo-nuclear  disaster.  They  in- 
cluded enough  control  and  enough  in- 
spection or  sanction  to  internationalize 
effectively  atomic  energy.  As  you  know, 
the  Soviet  Union  rejected  these  pro- 
posals. In  considering  the  term  "world 
government,"  it  is  well  to  remember 
that  the  central  objective  of  the  Com- 
munists is  to  establish  a  world  totali- 
tarian government  with  complete  con- 
trol over  matters  which  could  well 
remain  national  and  local.  If  we  respond 
that  a  limited  world  government  with 
enough  sanction  and  sufficient  institu- 
tional structure  to  prevent  world  de- 
struction is  impossible,  it  seems  clear 
that  we  then  pose  no  rational  limited 
democratic  world  government  alterna- 
tive to  the  totalitarian  world  govern- 
ment objective  of  the  Communists.  It  is 
evident  that  if  improved  sanctions  lead 
into  limited  democratic  world  govern- 
ment, and  so  include  enough  effective 
control  at  the  world  level  to  maintain 
peace,  the  world  and  its  human  value 
processes  will  be  preserved  for  the  use 
of  future  generations.  This  high  enter- 
prise would  require  the  effective  partici- 
pation of  an  organization  much  like  the 
United  States  Navy  to  preserve  the  rule 
of  law  in  the  world  community  for  a 
considerable  future  period.  We  had 
better  get  ahead  with  the  task  while 
time  remains. 
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THE  ROLE  OF  INTERNATIONAL  LAW 


IN  THE  WORLD  COMMUNITY 


John  H.  Spencer 


In  effect,  I  am  being  offered  to  your 
salivating  fangs  as  a  proponent  of  what 
some  have  labeled  a  big,  blooming, 
buzzing  confusion— international  law. 
I'm  reminded  that  the  philosopher 
Hobbes  had  told  us  that  man  is  the  only 
beast  that  preys  on  its  own  kind.  Now, 
this  morning,  in  order  to  present  the 
narrowest  possible  target  to  your  com- 
bined attacks— 80  percent  of  the  world's 
fighting  power  is  represented  here  this 
morning  in  the  persons  of  the  U.S. 
Armed  Forces  and  those  31  friendly 
nations— I  wish  to  define  the  terms  used 
in  the  topic  for  today's  lecture  which  is 
"The  Role  of  International  Law  in  the 
World  Community." 

I  do  so  because  it  is  important  in  this 
introductory  lecture  to  the  course  on 
international  law  that  we  proceed 
directly  to  the  ultimate  fundamentals. 
Let  me,  therefore,  turn  first  to  the  two 
words  "world  community"  and  suggest 
to  you  that  as  a  lawyer  for  whom 
international  law  has  long  been  a  source 
of  livelihood,  I  have  some  doubts 
whether  one  can  profitably  use  this 
term  "world  community."  The  political 
scientist,  the  economist,  the  sociologist 
—all  can  accept  this  expression  with 
greater  ease  than  can  the  lawyer  who 
must  compete  in  a  world  of  adversaries. 
I  would  propose  that  for  today  we 
substitute  for  this  phrase  the  words 
"world  arena."  The  expression  "world 
community"  implies  a  plurality  of  states 


and  nations  drawn  by  common  interests 
into  collaborative  and  structural  rela- 
tionships to  each  other  promoted  by 
international  organizations.  In  fact, 
reality  is  much  closer  to  a  scenario  in 
which  highly  autonomous  and  competi- 
tive states  seek  aggressively  to  advance 
and  defensively  to  protect  what  each 
deems  to  be  its  national  objectives 
through  reciprocity  rather  than  com- 
munion of  interests.  In  this  arena  the 
actors  are  states,  with  international  or- 
ganizations largely  reduced  to  the  role 
of  disapproving  spectators. 

Let  me  go  into  this  matter  a  little 
more  thoroughly,  yet  briefly,  I  hope.  I 
suggest  that  if  we  look  at  the  United 
Nations,  a  moment's  reflection  would 
reveal  that  the  General  Assembly  can 
take  no  decisions  in  this  world  scenario 
apart  from  internal  housekeeping 
arrangements.  It  can  make  only  recom- 
mendations. You  will  recall  that 
recently  Israel  was  severely  reproved  at 
the  General  Assembly  for  declaring  that 
she  would  refuse  to  recognize  the  reso- 
lutions on  Jerusalem  voted  in  June  of 
this  year.  But  the  criticism  emerged 
precisely  from  those  states  that  20  years 
ago  had  adopted  exactly  the  same  posi- 
tion declaring  that  they  utterly  rejected 
the  United  Nations  resolutions  relating 
to  the  admission  of  Israel.  The  U.S.S.R. 
has  adopted  a  similar  attitude  on  other 
questions  as  had  indeed,  on  occasion, 
the  United  States  itself. 


23 


Now,  with  regard  to  the  Security 
Council  you  are  aware  of  the  veto 
power,  and  certainly  the  United  States 
is  bound  by  nothing  in  substance  at  the 
Security  Council  which  we  do  not  wish 
to  be  bound  by. 

You  may  say,  "Let  us  leave  this 
problem  aside;  is  it  not  a  fact  that  the 
United  Nations  operates  as  a  world 
community?  How  about  these  U.N. 
Forces  in  the  Congo,  Cyprus,  Yemen,  et 
cetera?"  However,  if  we  look  at  the 
present  structure  of  the  United  Nations 
we  can  see  that  here  the  contributions 
are  on  a  state-to-state  basis.  The  U.N. 
operations  in  Yemen  and  Cyprus  are 
supported  not  by  the  United  Nations 
but  individually  and  voluntarily  only  by 
those  states  which  choose  to  participate. 

"Well,"  you  may  say,  "how  about 
the  International  Court  of  Justice?"  I 
would  suggest  that  the  same  conclusion 
obtains.  No  state  may  be  bound  or 
hauled  before  it  without  its  consent. 
Now  it  is  true  that  under  article  36  of 
the  Statute  of  the  Court  the  United 
States  has  recognized  the  so-called  com- 
pulsory jurisdiction  of  that  tribunal.  But 
it  is  also  true  that  we  have  adopted  what 
is  called  the  Connolly  Amendment 
which  reserves  to  the  United  States  the 
sole  determination  as  to  what  is  a 
domestic  matter,  which  means  that  the 
United  States  alone  decides  whether  it 
should  submit  to  the  jurisdiction  of  that 
Court.  This  again  is  a  form  of  veto  not 
unlike  that  which  we  enjoy  in  the 
Security  Council.  This  formula  has 
proved  so  attractive  to  the  rest  of  the 
world  that  where  it  has  not  been  liter- 
ally adopted  elsewhere  it  has  been  ex- 
tended by  the  Court  through  reci- 
procity. The  result  is  that,  with  but  two 
exceptions  at  this  moment,  there  are  no 
cases  before  the  Court. 

"Well,"  you  may  say,  "how  about 
other  areas?  How  about  the  European 
Economic  Community  and  its  Interna- 
tional Court?"  Again  the  same  conclu- 
sion probably  obtains.  The  cases  are  still 
not   convincing  that  the  Court  of  the 


European  Community  enjoys  the  right 
to  pronounce  judgments  binding  on  the 
member  states.  I  am  prepared  to  admit 
that  in  the  Van  Gand  case  some  argu- 
ment could  be  advanced  to  that  effect. 
But,  by  and  large,  this  is  not  the  case. 
Much  has  been  made  of  the  European 
Court  of  Human  Rights  and  the  right  of 
an  individual  to  bring  there  a  complaint 
against  one's  own  government  for  viola- 
tion of  human  rights.  However,  article 
25  of  the  Treaty  establishing  that  Court 
requires  the  advance  consent  of  the 
state  to  get  a  case  there. 

What  about  other  areas?  Let  me  just 
mention  one  other  point,  and  with  this  I 
return  to  the  United  Nations.  One  of  the 
most  fundamental  articles,  if  not  the 
most  fundamental  article  of  the  Charter, 
is  article  51— self-defense.  And  as  you 
know,  in  national  law  (we  international 
lawyers  frequently  call  it  municipal  law) 
self-defense  is  a  privilege  reserved  clearly 
in  its  first  stage  to  the  personal  and 
subjective  assessment  by  the  individual 
that  his  life  is  imminently  threatened. 
True,  the  courts  may  ultimately,  in  a 
second  stage,  decide  that  there  was  no 
legitimate  basis  for  sensing  such  a  threat. 
However,  in  the  case  of  states  and  self- 
defense  under  article  51  of  the  Charter 
there  is,  practically  speaking,  no  such 
second  stage.  Just  as  with  the  individual, 
the  state,  according  to  article  51,  clearly 
has  the  initial  determination  as  to 
whether  or  not  it  may  act  in  self-defense. 
And  where  is  the  second  stage,  that  of 
adjudication?  Adjudication  is  made,  not 
by  the  International  Court  of  Justice,  but 
by  the  Security  Council.  The  right  of 
self-defense  as  determined  by  the  individ- 
ual state  under  article  51  remains  in  force 
until  the  Security  Council  takes  a  deci- 
sion one  way  or  the  other.  Yet,  once 
again  the  veto  comes  into  play.  The  five 
great  powers  will  invariably  exercise  the 
veto  privilege  either  in  their  own  behalf 
or  that  of  their  clients,  and  so  a  decision 
will  never  be  taken  on  this  point,  and  the 
original  unilateral  determination  will  re- 
main in  force. 
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Aside  from  custom,  what  about 
specific  international  legislation  in  the 
form  of  multilateral  treaties?  Let  me, 
for  lack  of  time,  dredge  up  multilateral 
conventions  in  maritime  matters  such  as 
the  North  Sea  Fisheries,  the  North 
Atlantic  Fisheries,  the  Northwest  Pacific 
Fisheries,  the  Safety  of  Life  at  Sea, 
Rules  of  the  Road,  and  the  Pollution 
Conventions.  What  happens  here?  In 
every  case  the  execution  and  administra- 
tion are  reserved,  not  for  international 
organizations,  but  for  the  states  them- 
selves. Thus,  in  the  face  of  sovereign 
states  we  are  confronted  in  ultimate 
analysis  with  a  world  arena  rather  than  a 
world  community. 

What  I  am  trying  to  say  up  to  this 
point  is  that  we  still  have  to  deal 
essentially  with  an  adversative  system  of 
autonomous  states,  and  with  such  a 
scenario  it  is  hard  to  talk  about  an 
international  community  except  in  re- 
spect of  the  slow  accretion  of  custom 
which,  by  and  large,  is  more  concerned 
with  generalities  than  with  hard  preci- 
sion. It  is  easier  to  talk  about  an 
international  arena. 

In  this  situation,  what  can  we  con- 
clude? Well,  before  we  decide  anything  I 
would  suggest  that  we  ask  ourselves  why 
we  have  a  situation  of  this  sort.  Partly  it 
is,  of  course,  an  inheritance  from  the 
past  when  there  were  few  international 
organizations.  I  do  not  deny  that  im- 
portant international  organizations 
exist,  but  what  I  am  suggesting  is  that 
from  the  point  of  view  of  international 
law  they  remain  peripheral  to  state 
enforcement  I  say  this  despite  the  fact 
that,  as  undoubtedly  many  of  you,  I 
have  myself  spent  many  years  at  the 
United  Nations. 

There  are,  however,  two  more  funda- 
mental explanations  of  the  situation 
linked  to  the  nuclear  era  in  which  we 
are  living.  The  first  is  a  situation  so 
familiar  to  all  of  you  that  I  need  not 
belabor  it— namely,  that  the  great  world 
powers  are  locked  in  a  nuclear  stale- 
mate.  Now   a  nuclear  stalemate  means 


that  from  the  point  of  view  of  or- 
ganizing an  international  community,  of 
organizing  security,  we  are  not  pre- 
pared, we  are  psychologically  as  well  as 
militarily  unprepared,  to  commit  our 
very  existence  to  a  legal  obligation.  As 
former  Secretary  of  State  Acheson  has 
observed,  "The  survival  of  states  is  not  a 
matter  of  law."  Now,  if  this  is  the  case, 
is  it  not  difficult  to  move  into  an  era  of 
effective,  indeed,  even  legally  valid 
alliances?  I  would  suggest  that  it  is,  and 
if  we  do  not  have  alliances,  how  again 
can  we  talk  of  an  international  com- 
munity? Talk  of  arena?  Yes. 

Let  me  illustrate  this  briefly,  first  by 
the  Vietnam  situation.  Here  we— that  is 
to  say,  sometimes  the  Government, 
sometimes  the  press,  sometimes  public 
groups— have  frequently  said,  "We  are  in 
Vietnam  in  execution  of  our  SEATO 
obligations."  I  suggest  that  we  are  not  in 
Vietnam  in  execution  of  our  SEATO 
obligations.  I  referred  a  moment  ago  to 
article  51,  the  gut  article  of  the  Charter, 
I  would  propose  that  we  are  in  Vietnam 
on  other  grounds  including  that  of 
collective  self-defense.  However  that 
may  be,  let  us  look  at  the  essential 
article  of  SEATO,  which  is  article  4. 
Article  4  says  this:  "Each  party  recog- 
nizes that  aggression  by  means  of  an 
armed  attack  in  the  treaty  area  .  .  . 
would  endanger  its  own  peace  and 
safety,  and  agrees  that  it  will  in  that 
event  act  to  meet  the  common  danger  in 
accordance  with  its  constitutional 
processes."  Is  that  an  obligation?  Most 
certainly  it  is  not!  Again,  in  the  world 
arena  of  adversative  states  we  have 
carefully  reserved  to  ourselves  freedom 
of  ultimate  unilateral  decision.  This 
language  exposes  the  nuclear  stalemate. 
This  is  not  an  alliance,  it  is  a  declaration 
of  independence. 

Let  me  mention  another  aspect  of 
the  same  problem.  In  the  days  of  the 
League,  enormous  importance  was 
attached  to  the  concept  of  collective 
security  which  is  the  automatic  obliga- 
tion to  apply   force  upon  a  call  for  the 
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same  by  the  collective  organization. 
This  was  the  contribution  of  the  League 
of  Nations  to  world  peace.  From  my 
experience  at  the  United  Nations,  dating 
from  the  San  Francisco  Conference 
itself,  I  can  testify  as  well  to  the 
frequency  with  which  this  concept  was 
discussed  in  the  first  decade  of  the 
United  Nations.  But  today,  gentlemen, 
do  we  hear  about  collective  security?  I 
would  suggest  we  do  not.  It  was  none 
other  than  Adlai  Stevenson,  our  dis- 
tinguished Representative  for  so  many 
years  at  the  United  Nations,  who,  a  few 
months  before  his  death,  said  this:  "The 
truth  is  that  the  best  hope  for  peace 
with  justice  does  not  lie  in  the  United 
Nations.  Indeed  the  truth  is  almost 
exactly  the  reverse.  .  .  .  Until  the  inter- 
national community"— you  can  see  he 
let  me  down— "is  ready  to  rescue  the 
victims,  there  is  no  alternative  to  na- 
tional power. " 

So  far  I  have  been  speaking  of  the 
nuclear  stalemate  of  the  great  world 
powers.  This  is  the  first  of  the  two  more 
deeply  fundamental  reasons  why  we  are 
living  in  a  world  arena  rather  than  a 
world  community.  Let  me  now  turn  to 
the  second  cause,  and  at  this  point  I  am 
talking  about  the  midde-sized  and  the 
small  states.  Here  we  encounter  another 
phenomenon  of  the  nuclear  era,  a  devel- 
opment which,  for  lack  of  a  better  way 
of  tagging  it,  I  choose  to  call  "the 
inversion  of  power."  Now,  what  do  I 
mean?  I  mean  simply  what  the  Prime 
Minister  of  the  United  Kingdom  re- 
marked several  years  ago,  namely,  that 
the  nuclear  stalemate  between  the  great 
powers  implies  added  freedom  of  action 
on  the  part  of  the  middle-ranking  and 
small  states.  Because  of  the  reluctance 
of  the  great  powers  to  intervene,  the 
smaller  states  have  obtained  an  im- 
punity for  their  actions  that  had  not 
previously  been  possible.  This  has 
greatly  increased  the  proliferation  of 
aggressions  and  conflicts  among  the 
small  and  particularly  the  developing 
states  of  the  world.  I  would  suggest  that 


if  we  look  at  the  world  scene  this 
conclusion  rather  authoritatively  im- 
poses itself.  How  about  1956  and  the 
Suez  crisis?  How  about  the  Suez  crisis 
of  today?  How,  indeed,  about  the  Viet- 
nam conflict?  Does  not  this  conflict 
constitute  an  illustration  of  both  the 
nuclear  stalemate  and  the  inversion  of 
power? 

There  is  another  area  in  which  I 
would  suggest  that  this  inversion  of 
power  is  manifested.  The  19th  century 
saw  the  progressive  disappearance  of 
independent  states;  for  example,  the 
Kingdoms  of  Burma  and  Madagascar 
were  both  conquered  and  disappeared  as 
independent  states.  Today  they  have 
reappeared  on  the  world  scene.  I  do  not 
suggest  that  the  inversion  of  power  is 
solely  responsible  for  this  reappearance, 
but  I  do  submit  that  it  has  made  it  far 
easier  for  the  renascent  and  newly 
emerged  states  to  maintain  their  inde- 
pendence and  freedom  of  maneuver. 
This  independence  is  accompanied  by  a 
great  sensitivity  to  all  that  concerns 
sovereignty  and  freedom  of  choice.  So 
we  have,  on  the  one  hand,  the  great 
powers  of  the  world  locked  in  nuclear 
stalemate  and  the  middle  and  small 
states,  thanks  to  inversion  of  power, 
profiting  from  a  freedom  of  action  that 
previously  had  not  been  available.  The 
combined  effect  of  the  nuclear  stale- 
mate and  the  inversion  of  power  has 
been  to  prevent  the  nuclear  powers 
from  ignoring  the  small  states  and  to 
afford  the  latter  freedom  of  maneuver 
far  beyond  the  limits  of  their  actual 
physical  power.  Thus  the  world  be- 
comes an  arena  rather  than  a  com- 
munity, an  arena  crowded  with  giant, 
middle-sized,  and  dwarf  states,  all  com- 
petitive if  not  combative,  with  interna- 
tional organizations  playing  largely  the 
role  of  mostly  disapproving  spectators. 

At  the  same  time  we  cannot  ignore 
the  almost  stupendous  disparity  be- 
tween the  real  physical  strengths  of  the 
nuclear  giants  and  those  of  the  re- 
emerged  and  emerging  states.  There  is, 
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in  consequence,  a  deep-seated  and  all- 
pervasive  cleavage  of  interests  and 
claims  as  between  the  great  and  the 
small  states— a  dichotomy  to  which  it 
will  be  necessary  to  return. 

So  much,  then,  for  the  first  part  of 
my  remarks— it  is  the  world  arena  of 
competitive  and  combative  states  rather 
than  a  world  community  that  consti- 
tutes one  of  the  ultimate  fundamentals 
of  our  problem. 

I  now  come  to  the  term  "interna- 
tional law."  How  can  we  confidently 
assert  that  in  such  a  world  arena  interna- 
tional law  could  play  any  role? 

We  are,  of  course,  faced  with  the 
initial  question  as  to  what  is  law.  Saint 
Augustine  is  alleged  to  have  said  that  if 
he  were  asked  what  "time"  is  he  would 
reply,  "Yes,  I  know  perfectly  well  what 
'time'  is,  but  I  can't  tell  you  what  it  is." 
Do  we  not  have  this  question  with  law? 
What,  then,  is  law? 

There  are  many  criteria  one  might 
try  to  apply.  Let  me  briefly  suggest 
some  of  them.  Many  say  that  it  is  the 
command  of  the  sovereign,  and  since 
international  law  can  reveal  no  such 
sovereign  command,  it  is  not  law.  Well, 
this  does  not  help  us  in  the  final 
analysis.  In  terms  of  our  national  law, 
we  arrive  ultimately  at  the  Constitution. 
It  is  the  sovereign,  whether  a  king  or  the 
people,  that  grants  the  Constitution, 
and  what  is  the  Constitution?  It  is 
essentially  a  series  of  restrictions  on  the 
freedom  of  that  sovereign.  How,  then, 
can  the  sovereign  command  a  limitation 
upon  himself?  Yet  that  is  exactly  what 
we— the  people  who  are  the  sovereign  in 
the  United  States— are  doing  with  the 
first  10,  the  14th,  and  other  amend- 
ments to  the  Constitution,  are  we  not? 
So  I  do  not  think  that  the  concept  of 
command  is  extremely  helpful  to  us  in 
proving  that  international  law  is  not 
law. 

Now,  it  is  said  that  since  interna- 
tional law  has  neither  legislature  nor  the 
threat  of  compulsory  recourse  to  courts 
that  characterize  national  law,  it  cannot 


be  considered  law.  I  am  going  to  pass 
over  the  question  of  legislature.  I  do  so, 
in  part,  because  the  answer  is  here  more 
or  less  apparent,  and,  secondly,  because 
I  do  think  that  democratic  processes  or 
participation  in  law-making  is  largely 
irrelevant  as  a  criterion  of  any  law,  be  it 
national  or  international. 

Let  us  turn  then  to  the  judiciary.  I 
suppose  if  we  come  back  to  the  funda- 
mentals the  requirement  of  resort  to 
courts  is  not  helpful  to  us  in  deter- 
mining whether  or  not  legal  norms  are 
involved.  Professor  Chayes  reminds  us 
of  the  situation  that  arose  in  the  closing 
months  of  the  Eisenhower  Administra- 
tion. You  will  perhaps  recall  that  Con- 
gress at  that  time  called  upon  the  White 
House  to  deliver  over  certain  highly 
secret  documents,  and  the  President 
refused  to  transfer  those  documents. 
Could  Congress  have  cited  President 
Eisenhower  before  the  Supreme  or  any 
other  Court?  There  is  no  remedy  be- 
tween the  branches  of  the  Government 
for  accomplishing  any  thing  of  the  sort. 
One  branch  may  not  sue  another  branch. 

We  come  now  to  what  I'm  sure 
youVe  all  thinking  of— sanctions.  Law  is 
an  order  backed  by  the  threat  of  force, 
and  if  international  law  has  no  sanction 
it  is  not  law.  Well,  I  am  going  to  suggest 
that  international  law  does  have  sanc- 
tions, and  indeed  a  very  important 
sanction  which  ties  in  directly  with  this 
concept  that  I  have  been  laying  before 
you— the  adversative  autonomy  of 
states.  But  more  of  this  later.  First,  let 
us  look  at  sanction  as  a  threat  of  force. 
It  is  by  no  means  certain  that  such  a 
sanction  is  a  criteria  of  law.  All  of  you 
gentlemen  belong  to  a  highly  sophisti- 
cated and  integrated  community  — the 
military  community.  Now  I  would  ask 
you:  How  many  of  you  respect  military 
law  because  of  the  threat  of  force?  I 
would  suggest  you  obey  it  because  of 
your  respect  for  authority  within  the 
community  and  of  your  demand  that 
your  own  authority  be  respected  1>\ 
those  subordinate  to  you.  Moreover,  a 
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great  deal  of  our  own  municipal  law, 
our  national  law,  is  irrelevant  in  terms 
of  any  sanction.  Much  of  our  law, 
perhaps  most  of  it,  is  concerned  with 
determining  privileges  and  procedures. 
For  example,  to  what  extent  would  you 
say  that  sanction  is  important  to  Medi- 
care legislation?  I  would  think  only  to  a 
very  minor  degree.  Viewed  in  terms  of 
actual  application  of  sanctions,  interna- 
tional law  fares  no  worse  than  do  other 
branches  of  the  law.  Are  we  today  in 
position  to  declare  that  the  pandemic  of 
violence  in  the  urban  centers  of  the 
United  States,  as  indeed  abroad,  and  as 
evidenced  by  the  President's  recent 
appeal  to  abandon  and  disorder, 
signifies  that  national  state,  and  munici- 
pal law  do  not  exist? 

Finally,  it  is  said  that  international 
law  is  not  law  because  so  much  of  it  is 
dominated  by  politics.  Yet,  would  you 
be  prepared  to  assert  that  the  laws 
enacted  by  our  Congressmen  and 
Senators  are  not  transcendently  domi- 
nated by  politics?  Could  one  assert  that 
military  science  and  doctrine  are  un- 
important in  the  war  in  Vietnam  be- 
cause political  considerations  play  no 
small  role  in  decisions  as  to  strategy, 
tactics,  and  deployments  including 
bombing? 

If  we  may  then  take  it  that  interna- 
tional law  can  and  should  be  considered 
as  fulfilling  the  requirements  and  cri- 
teria of  law,  the  next  question  is:  "Why, 
in  this  world  arena  of  adversary  states, 
should  we  use  law  at  all  instead  of  force 
and  threats  of  force?  Are  not  the  latter 
lar  more  effective  and  therefore  more 
economical  than  efforts  to  apply  rules 
of  law?  Why  should  we  not  shoot  our 
way  through  problems?"  Is  not  this 
logical? 

Well  here,  gentlemen,  I  must  confess 
that  I  would  like  to  introduce  another 
model.  I  have  talked  about  the  world 
arena  rather  than  a  world  community.  A 
second  model,  for  my  part,  is  what 
Wohlstetter  and  others  have  called  the 
"Great  World"  concept,  as  distinguished 


from  that  of  the  "Small  World."  Some 
of  you  may  remember  that  a  decade  ago 
there  was  a  great  deal  of  talk  of  the 
small  world.  Sophistication  of  transpor- 
tation and  communications  had  shrunk 
the  world.  I  would  suggest,  on  the 
contrary,  that  these  capabilities  and  this 
array  of  resources  and  equipment  have, 
within  the  context  of  application  of 
military  strength  and  other  measures  of 
force,  had  the  effect  of  expanding 
rather  than  reducing  the  apparent 
world.  Far  be  it  from  me,  a  civilian,  to 
suggest  to  you,  technicians  and  profes- 
sionals, that  distance  is  unimportant 
today  in  solving  problems  of  missile 
firing  or  logistics.  If  so,  why  is  it  that 
orbiting  satellites  and  hundreds  of  mili- 
tary and  scientific  personnel  are  con- 
stantly engaged  in  the  excruciatingly 
precise  computations  required  for  re- 
fining down  in  the  last  foot  the  exact 
distances  that  separate  missile  launching 
sites  from  possible  targets?  With  regard 
to  logistics,  possibly  20  years  ago  we 
might  not  have  been  able  to  meet  the 
logistic  challenges  of  a  Vietnam  opera- 
tion which  still  remain  of  herculean 
proportions  and  of  staggering  costs.  So, 
even  today  it  is  not  always  feasible  to 
shoot  our  way  through.  There  are  also 
the  political  considerations.  Reflect,  for 
example,  on  the  Congo  airdrops  of  1963 
and  1967.  Can  we  say  that  these  were 
useful  or  highly  effective  operations? 

I  was  in  the  Middle  East  in  1956  at 
the  time  of  the  first  Suez  crisis  and 
recall  that  those  elements  of  the  Egyp- 
tian population  that  were  the  most 
articulate  in  their  opposition  to  the 
French  and  British  landings  were  not 
the  Egyptians,  but  precisely  the  French 
and  the  British  residents.  They  knew 
perfectly  well  what  they  were  faced 
with.  No  matter  how  swiftly  their  own 
national  forces  moved,  they  could  not 
arrive  in  time  to  protect  them  or  their 
properties. 

Given  this  great  world  model,  we 
cannot  go  around  shooting  our  way 
through  problems.  Even  a  gangster  state 
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has  at  some  point  to  establish  rules  if 
only  to  economize  the  costs  of  the 
shooting  it  would  otherwise  have  to 
resort  to.  At  some  stage  the  virtues  of 
predictability  and  orderliness  become 
imperative.  We  have  to  have  our  Status 
of  Armed  Forces  Agreements,  otherwise 
overseas  operations  would  be  out  of  the 
question.  We  have  to  go  on  the  basis 
that  we  must  know,  for  example,  when 
you  are  sent  abroad  that  you  are  not 
going  to  be  subjected  by  a  foreign 
government  to  an  income  tax  every  time 
you  set  foot  on  its  soil.  We  have  to  have 
some  rules  established  on  a  basis  of 
reasonable  expectations— the  expecta- 
tions that  states  can  obtain,  regularly, 
recognition  from  others  of  their  claims 
under  international  law.  Such  claims  as 
do  receive  recognition  are  called  rights. 
There  is  also  the  counterpart,  namely, 
an  acknowledgment  by  other  states  that 
if  such  rights  are  denied  the  injured 
state  may  take  action  to  enforce  them. 

So,  in  effect,  we  are  saying  that 
international  law  is  like  national  law. 
You  go  to  your  lawyer  to  find  out  what 
you  can  claim— indeed  get  away  with— 
and  what  you  cannot  claim,  and  what 
will  be  the  consequences,  often  totally 
unperceived  by  the  layman,  of  pressing 
legal  or  illegal  claims.  Thus  international 
law,  as  all  law,  is  concerned  with  ascer- 
taining and  demonstrating  in  the  light  of 
practice  those  claims  which  can  be 
pressed  as  rights  without  violating 
expectations  established  in  the  interna- 
tional arena  and  those  which  could  be 
pressed  only  against  the  expectations  of 
adversary  states.  Where  a  threat  or  an 
attempt  is  made  in  the  international 
arena  to  deny  a  right,  a  secondary  right 
arises  for  the  injured  state  to  undertake 
the  enforcement  of  the  primary  right. 
This  we  did  during  the  recent  threat  to 
freedom  of  navigation  in  the  Red  Sea  by 
sending  a  CVA  through  after  the  genera- 
tion of  the  threat. 

Thus  international  law,  the  law  of 
this  world  arena  of  adversary  states,  like 
all    law    has  its  sanctions,   sanctions  at 


times  more  efficacious  than  those 
enjoyed  by  national  law.  What  is  more, 
in  this  arena  of  relentless  struggle,  just 
as  within  the  state  itself,  law  is  a 
condition  of  continued  survival  and  a 
system  for  reconciling  sharply  com- 
petitive claims. 

I  thus  arrive  at  the  core  of  the  topic 
for  this  morning.  If  international  law 
concerns  the  determination  of  those 
claims  which,  on  the  basis  of  expecta- 
tions in  the  international  arena,  have 
become  enforceable  rights  and  those 
claims  which,  because  of  failure  to 
propagate  effective  expectations,  cannot 
yet  be  enforced  as  rights,  then  the 
ultimate  question  must  be:  What  are  the 
fundamental  claims  and  rights  which 
international  law  enforces  in  the  world 
arena? 

Now  claims  are  meaningless  unless 
attached  to  interests  of  which  they 
constitute  the  authoritative  representa- 
tion. But  where  claims  have  received 
recognition  by  generating  expectations 
in  the  international  arena,  it  must  be 
that  reciprocity  of  interests  have  pro- 
duced these  expectations.  Reciprocity, 
therefore,  lies  at  the  base  of  sanctions 
and  state  enforcement  of  international 
law.  In  consequence,  our  problem  be- 
comes, in  turn,  that  of  identifying  the 
reciprocal  interests  generating  expecta- 
tions as  to  claims. 

It  is  at  this  point  that  I  return  to  the 
first  portion  of  my  remarks  where  I 
stressed  the  deep-seated  and  all- 
pervasive  dichotomy  of  claims  and  in- 
terests as  between  the  great  and  the 
small  states.  At  the  same  time  we  must 
remain  aware  of  the  inversion  of  power 
which  effectively  prevents  the  great 
powers  from  dismissing  the  interests  and 
claims  of  the  small  states.  The  vast 
strength  of  the  great  powers  alone 
suffices  to  propagate  throughout  the 
world  arena  expectations  and  recogni- 
tion of  their  claims.  On  the  other  hand, 
inversion  of  power  provides  fertile  soil 
for  the  growth  of  expectations  among 
great  and  small  alike  and  recognition  in 


29 


the   world  arena  of  the  claims  of  the 
small  states. 

It  is  obvious  that  the  interests  and 
claims  which,  for  convenience,  we  may 
call  the  objectives  of  the  great  and  of 
the  small  states  in  this  vast  dichotomy 
must  be  divergent.  Yet,  because  of  the 
inversion  of  power,  divergence  of  objec- 
tives must  be  accepted  in  this  world 
arena. 

What,  then,  are  the  respective  objec- 
tives of  the  great  and  the  small  states? 

There  are  those  who  assert  that 
objectives  of  all  states  constitute  a  vast 
spectrum  running  from  "power," 
"wealth,"  "enlightenment,"  and 
"health,"  to  "human  dignity,"  "recti- 
tude," and  "affection,"  whatever  these 
terms  could  mean.  Others  talk  of  the 
"protective  principle,"  "passive  per- 
sonality," etc.  However  again,  I  think  it 
important  that  we  persist  in  getting 
down  to  ultimates  within  the  context  of 
this  vast  dichotomy.  I  would  suggest,  on 
the  one  hand,  the  interests  and  claims  of 
the  great  powers  proceed  from  an  objec- 
tive or  goal  which  is  that  of  freedom  of 
communications.  These  are  interests  and 
claims  which,  by  and  large,  are  mutually 
shared  among  them,  which  have  propa- 
gated expectations  in  the  international 
arena  even  on  the  part  of  the  small 
states  and  which  have,  therefore,  be- 
come rights  under  international  law.  On 
the  other  hand,  the  interest  and  claims 
of  the  small  states  proceed  from  an 
opposed  objective  or  goal  which  is  that 
of  national  security.  These  interests  and 
claims  and  this  objective  are,  by  and 
large,  mutually  shared  among  the  small 
states  and  through  the  inversion  of 
power  have  received  recognition  in  the 
international  arena  even  on  the  part  of 
the  great  powers.  Indeed,  the  great 
powers  themselves  share  this  objective 
to  a  lesser  degree.  These  interests, 
claims,  and  objectives  have  likewise  be- 
come rights  under  international  law. 

We  are,  therefore,  faced  in  interna- 
tional law,  as  in  national  law,  with  a 
dichotomy  or  polarity   as  between  the 


objectives  of  the  great  and  the  small 
states.  Professor  McDougal  has  lucidly 
pointed  to  this  pervasive  polarity  to 
which  he  assigns  the  term  "comple- 
mentarity," and  which  he  illustrates  by 
the  polarity  or  complementarity  in  our 
own  constitutional  law  between  Federal 
and  State  rights.  The  rights  of  the 
Federal  and  the  State  Governments, 
although  basically  opposed,  are,  never- 
theless, both  accepted  in  the  national 
arena  of  competing  rights  and  are, 
hence,  complementary.  In  fact,  they 
overlap  to  a  degree.  We  have  the  same 
type  of  problem  in  the  international 
arena,  and,  in  fact,  there  is,  as  in 
national  law,  a  shared  complementarity. 

Let  me  start  first  with  the  middle- 
sized  and  small  states  and  their  concern 
with  national  security.  They  have  few 
nationals  abroad.  They  have  few  ships 
flying  their  flags  on  the  high  seas  or  in 
foreign  ports.  They  have  fewer  national 
airlines  operating  abroad.  Far  from 
seeking  additional  air  traffic  rights 
abroad,  they  are  primarily  concerned 
with  restricting  the  demands  of  foreign 
carriers  to  operate  into  and  out  of  their 
national  territories.  Freedom  of  travel 
and  communication  is  not  their  princi- 
pal preoccupation. 

Given  their  limited  resources,  their 
concern  is  largely  with  preserving  their 
own  territorial  integrity,  particularly 
those  states  which  have  just  entered  the 
world  arena.  And  so  to  translate  this 
phrase  "national  security"  into  another 
term  more  conveniently  manageable  by 
us  throughout  the  course,  we  can  talk 
about  the  objective  (which  includes  the 
interests  and  claims)  of  "territorial  juris- 
diction."  National  security,  in  effect, 
can  in  most  cases  be  squared  to  terri- 
torial jurisdiction.  We  will  see  that  the 
states  that  do  make  such  claims  are 
largely  concerned  with  three  things: 
territorial  integrity,  including  sanctity 
of  frontiers;  exclusive  jurisdiction  over 
all  foreign  nationals  and  interests  on 
their  territories;  and  political  inde- 
pendence. In  essence  this  means  that  the 
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objectives  of  national  security  cause 
these  states  to  stress  repeatedly  the 
concept  of  "nonintervention."  They  do 
not  care  too  much  about  what  happens 
abroad.  Having  few  nationals,  ships, 
airlines,  and  other  interests  overseas, 
they  are  inevitably  less  upset  with  what 
happens  to  them  than  are  the  great 
powers  who,  on  the  contrary,  have, 
relatively  speaking,  many  nationals  and 
interests  subject  to  and  hostages  of  the 
territorial  jurisdiction  of  the  small 
states. 

We  see  this  concern  with  territorial 
jurisdiction  reflected  in  many  ways.  The 
states  newly  emerged  from  colonial 
empires  accept  without  protest  inequit- 
able and  unrealistic  frontiers  inherited 
from  the  colonial  era  lest  they  impair 
their  own  territorial  integrity  by  seem- 
ing to  redefine  them.  All  the  emerging 
states  have  come  out  for  the  principle  of 
self-determination  at  the  United  Nations 
in  terms  of  the  achievement  of  inde- 
pendence. But  once  they  have  obtained 
their  independence,  they  are  quite  as 
resolutely  opposed  to  that  same  princi- 
ple. They  protest  that  it  flies  in  the  face 
of  their  own  territorial  integrity.  Look 
at  the  declared  position  of  the  newly 
emerged  African  states,  Congo  and 
Nigeria  in  particular,  and  of  the  Organi- 
zation of  African  Unity  when  con- 
fronted by  secession  movements  based 
on  local  internal  self-determination. 

Territorial  jurisdiction  finds  perhaps 
its  most  striking  manifestation  when 
applied  to  the  territorial  or  marginal 
seas.  By  and  large,  an  inverse  ratio  is 
involved.  The  smaller  the  navy  of  a 
state,  the  smaller  its  merchant  marine, 
the  wider  its  territorial  water  claims— in 
some  cases  in  excess  of  200  miles.  This 
claim  of  territorial  jurisdiction  runs 
counter  to  the  objective  of  the  great 
powers  which  is  freedom  of  communica- 
tions, including  freedom  of  navigation. 
As  I  will  have  occasion  later  to  point 
out,  the  3-mile  limit  is  not  an  obsolete 
concept  despite  its  venerable  origins— far 
from   it.   Quite  obviously,  extension  of 


territorial  waters  can  only  be  at  the 
expense  of  freedom  of  navigation,  par- 
ticularly in  those  nearly  200  critical 
areas  of  the  world  constituted  by  inter- 
national straits.  Were  the  3-mile  limit 
doubled  to  6  miles,  over  three-fourths 
of  those  straits  would  become  territorial 
waters,  and  were  that  distance,  in  turn, 
doubled  to  12  miles,  as  is  the  claims  of 
many  states  today  including  the  Soviet 
Union,  all  of  the  international  straits 
would  become  territorial  waters.  The 
recent  Vilkitski  Straits  incident  involv- 
ing two  U.S.  icebreakers  demonstrates  a 
dimension  of  the  problem.  In  this  situa- 
tion the  only  right  under  international 
law  left  to  protect  the  objective  of 
freedom  of  communication  is  that  of 
innocent  passage,  and  yet  innocent 
passage  is  itself  subject  to  the  objectives 
of  national  security  and  territorial  juris- 
diction. Article  14  of  the  Geneva  Con- 
vention of  1958  on  Territorial  Waters 
declares  that  passage  is  not  innocent  if  it 
is  prejudicial  to  the  security  of  the 
coastal  state.  This  is,  of  course,  an 
illustration  of  the  objective  of  national 
security  and  the  principle  of  territorial 
jursdiction. 

But  let  us  not  delude  ourselves.  In 
certain  respects,  to  the  extent  that  they 
too  have  their  areas  of  vulnerability, 
even  the  great  powers  are  concerned 
with  territorial  jurisdiction.  For  ex- 
ample, the  Soviet  Union,  whose  navy 
and  merchant  marine  have  only  in  re- 
cent years  attained  considerable  propor- 
tions and  which,  outside  the  satellite 
states,  has  few  nationals  or  interests 
abroad,  has  long  espoused  the  territorial 
jurisdiction  approach,  including  a  claim 
for  wide  territorial  waters.  Specifically, 
Khrushchev,  in  the  famous  31  Decem- 
ber 1960  speech,  and  Kosygin,  in  his  19 
June  address  of  this  year  at  the  United 
Nations,  came  out  for  territorial  in- 
tegrity and  sacredness  of  frontiers  with 
specific  application  to  the  frontiers  of 
East  Germany  and  the  satellite  coun- 
tries. Kosygin  is  also  concerned  at  do- 
fending     the      immutability      of     the 
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frontiers  with  China  established  under 
the  Tsarist  Regime. 

And  the  United  States.  We  have  also 
areas  of  vulnerability  where  we  invoke 
territorial  jurisdiction— for  example, 
Berlin.  We  cannot  conceivably  resort  to 
a  nuclear  exchange  with  the  Soviets  over 
Berlin.  Consequently,  we  have  anchored 
our  position  on  territorial  jurisdiction— 
specifically  our  territorial  rights  as  an 
occupying  power.  Had  we  not  had  this 
legal  argument  available  to  us,  we  would 
have  been  subjected  to  even  further 
applications  of  the  "salami"  tactics 
which  have  plagued  our  position  with 
regard  to  access  to  Berlin.  International 
law  has  been  our  shield  in  a  scenario  of 
nuclear  stalemate. 

But  the  United  States  also  in  other 
areas  finds  itself  vulnerable.  For  ex- 
ample: our  fishing  industry  is  far  from 
being  dominant  in  the  world  today.  The 
result  is  that  although  we  come  out 
fully  for  the  freedom  of  the  seas  and  the 
narrowest  possible  territorial  waters,  we 
enacted,  in  November  of  last  year, 
legislation  extending  to  12  miles  the 
belt  of  waters  reserved  exclusively  for 
U.S.  fishing  interests. 

I  now  turn  to  the  objectives,  claims, 
and  interests  of  the  great  powers. 

The  concept  of  territorial  jurisdiction 
favored  by  the  small  states  has  been 
under  increasing  attack  in  recent  years 
by  those  great  powers  who  tend  to  favor 
the  competing  form  of  jurisdiction 
based  on  the  objective  of  freedom  of 
communication  and  which  we  can  trans- 
late into  the  term  "nationality  jurisdic- 
tion." Jurisdiction  based  on  nationality 
reflects  the  claims,  interests,  and  objec- 
tives of  those  great  powers  which  have 
many  nationals  abroad,  many  naval 
forces  on  the  high  seas,  many  merchant 
ships  under  their  flags,  many  airlines 
and  aircraft  operating  abroad  under 
their  jurisdiction,  responsibility,  and 
protection,  as  well  as  many  investments 
abroad.  To  meet  such  responsibilities 
abroad,  a  continuing  link  of  nationality 
is    indispensable.    These    great    powers 


extol  less  than  do  the  small  states  the 
virtues  of  nonintervention  and  are  more 
interested  in  protecting,  under  a  juris- 
diction based  on  nationality,  the  free 
movement  of  their  nationals,  ships,  air- 
craft, and  investments. 

Let  me  offer  you,  first,  an  extreme 
example  of  this  type  of  jurisdiction.  It 
would  seem  normal  that  an  American 
could  go  to  Italy  and  conclude  a  con- 
tract with  the  Italian  Government  grant- 
ing him  exclusive  rights  in  Italy  for  the 
marketing  of  American  farm  equipment. 
Yet,  such  is  not  the  case.  The  U.S. 
Government  would  reach  out  through 
the  arm  of  nationality  to  declare  that 
the  American,  even  abroad,  would  be 
violating  our  antitrust  legislation  and 
would  be  liable  to  criminal  prosecution 
and  penalties  in  the  States. 

This  concern  with  the  objective  of 
freedom  of  communications  and  juris- 
diction based  on  nationality  finds  its 
clearest  expression  in  respect  of 
freedom  of  navigation  on  the  high  seas. 
We  demand  the  right  to  move  through- 
out the  world  with  the  narrowest  pos- 
sible restrictions  on  freedom  of  the  seas. 
Indeed,  we  even  claim  that  freedom  of 
communications  is  a  form  of  national 
security  for  us.  We  find  it  advantageous 
that  our  surface  vessels  and  our  aircraft 
should  be  able  to  move  for  surveillance 
and  other  purposes,  including  national 
defense,  up  to  the  3-mile  limit  rather 
than  be  held  off  at  the  12-mile  limit  off 
the  shores  of  other  states  as  the  RB-47 
incident  in  the  White  Sea  of  a  decade 
ago  illustrated. 

The  United  States  is  not  alone  in 
stressing  freedom  of  communications 
and  nationality  jurisdiction.  Of  course  a 
state  like  Japan,  with  its  large  fishing 
fleet  and  merchant  marine,  by  and  large, 
follows  the  same  general  approach  to 
problems  of  international  law.  I  would 
suggest,  finally,  on  this  point,  that  the 
Soviets  with  the  growth  in  their  sea- 
power  and  merchant  marine  might 
possibly  be  evolving  gradually  from  ter- 
ritorial    jurisdiction      based     on      the 


32 


objective  of  national  security  to  na- 
tionality jurisdiction  based  on  the  objec- 
tive of  freedom  of  communications. 
Perhaps  the  word  "communications" 
might  eventually  come  to  take  on  the 
additional  meanings  that  strategists  such 
as  Professors  Kissinger  and  Schelling 
impute  to  it  within  the  context  of 
communications  between  nuclear  an- 
tagonists. 

So  this  is  the  clash  between  the  two 
forms  of  jurisdiction— the  one  pursued 
by  the  small  states  and  based  on  terri- 
tory, the  other  the  objective  of  the  great 
powers,  namely,  freedom  of  communi- 
cation and  based  on  nationality. 

I  wish,  in  the  closing  minutes  of  this 
introduction  to  international  law,  to 
illustrate  this  confrontation  between 
and  the  complementarity  of  rights  of 
the  great  and  the  small  states  under 
international  law  by  turning  to  the 
current  crisis  in  the  Middle  East. 

You  may  remember  that  in  1957, 
after  the  1956  crisis,  the  United  Nations 
established  two  UNEF  posts  in  U.A.R. 
territory  at  Sharm  of  Sheikh  and  at  Ras 
Nasrani  on  the  Sinai  Peninsula  near  the 
Straits  of  Tiran  and  the  Gulf  of  Aqaba 
at  a  distance  of  more  than  90  miles 
from  the  frontier  between  the  U.A.R. 
and  Israel.  The  purpose  was  to  dissuade 
the  U.A.R.  from  reinstituting  its  block- 
ade of  the  Straits  of  Tiran  and  the  Gulf 
of  Aqaba  and  to  reaffirm  the  principles 
of  freedom  of  the  seas  and  of  innocent 
passage.  By  so  doing,  the  United  Na- 
tions was  demonstrating  the  importance 
which  it  attached  to  assuring  freedom  of 
communications  and  freedom  of  passage 
through  the  Straits  of  Tiran  and  the 
Gulf  of  Aqaba.  The  removal  of  these 
two  U.N.  posts  at  Nasser's  insistence  in 
May  of  this  year  constituted,  therefore, 
an  immediate  and  direct  threat  to  the 
very  principle  of  freedom  of  communi- 
cations which  had  led  to  their  establish- 
ment a  decade  ago.  Accordingly,  on  the 
26th  of  May,  U-Thant  delivered  a 
memorandum  to  President  Nasser  point- 
ing out  that  this  demand  would  have  the 


most  destructive  effect  possible  on 
peace  in  the  Middle  East. 

Three  days  before  that,  President 
Johnson  had  made  a  statement  on  the 
same  point,  declaring  the  right  of  free 
innocent  passage  on  the  international 
waterways  is  a  vital  interest  of  the 
international  community.  (I  see  that 
others  prefer  the  term  "world  com- 
munity" to  "world  arena.")  There 
emerged,  in  consequence,  a  confronta- 
tion between  the  demands  of  the 
U.A.R.  for  national  security  and  those 
of  the  United  States  for  freedom  of 
navigation.  The  passage  through  the 
Straits  was  clearly  within  U.A.R.  terri- 
torial waters  since  the  only  navigable 
channel,  that  between  the  Sinai  Penin- 
sula and  the  Island  of  Tiran,  is  but 
1-mile  wide.  The  sole  exception  to 
territorial  jurisdiction  here  would  be 
under  the  international  law  privilege  of 
innocent  passage.  On  this  point  the 
U.A.R.  argued,  among  other  things,  that 
the  passage  of  vessels  through  the  Straits 
would,  under  article  14  of  the  Geneva 
Convention  that  I  have  mentioned,  be 
prejudicial  to  the  security  of  the  coastal 
state. 

The  problem  was  raised  before  the 
Security  Council,  and  after  a  pre- 
liminary period  of  sparring,  the  debate 
was  initiated  by  none  other  than  the 
U.A.R.  Representative  who  delivered  a 
searching  legal  analysis  of  the  problem. 
This  speech  has  been  somewhat  played 
down  by  the  American  press,  fascinated 
and  awed  as  it  has  been  by  the  rhetoric 
and  logic  of  the  Israeli  Foreign  Minister, 
Abba  Eban.  But  the  entire  address, 
many  pages  long,  was  a  juridical  analysis 
which,  in  turn,  launched  a  juridical 
dispute  that  lasted  for  days. 

It  is  true  that  this  protracted  dispute 
concerned  freedom  of  navigation 
through  straits  through  which  passed 
only  7  percent  of  Israel's  seaborne 
commerce.  However,  by  the  admissions 
of  both  sides,  deeper  issues  and  prece- 
dents of  international  law  were  in- 
volved—the confrontations  between  the 
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two  legitimate  objectives  of  national 
security,  which  U-Thant  conceded  to 
the  U.A.R.,  and  of  freedom  of  com- 
munications. These  issues  could  not  be 
avoided.  The  United  States  was  con- 
cerned lest  a  flagging  in  the  resolve  to 
defend  the  latter  might  comport  serious 
precedents  for  other  more  important 
international  straits.  For  example,  just 
as  the  U.A.R.  claims  that  the  Gulf  of 
Aqaba  is  an  historic  bay  which  can  be 
closed  to  all  but  the  coastal  powers 
(from  which  it  excludes  Israel),  so  the 
Soviet  Union  argues  that  the  Baltic 
should  be  considered  a  closed  sea  to 
which  access  can  be  had  only  through 
the  mile-wide  Straits  of  Skagerrak.  Even 
without  that  claim  the  Soviet  Union 
could  bring  pressure  to  bear  in  Denmark 
and  Sweden  to  deny  innocent  passage 
on  the  grounds  that  such  passage  could 
be  prejudicial  to  the  security  of  the 
Soviet  Union  which,  in  turn,  could 
cause  them  misgivings  as  to  their  own 
national  security. 

Following  the  outbreak  of  hostilities 
and  the  stalemate  in  the  Security  Coun- 
cil, the  problem  was  handed  over  to  the 
General  Assembly.  This  time  most  of 
the  debates  turned  on  the  highly  legal- 
istic claim  of  belligerency  advanced  by 
the  U.A.R.  which  declared  that  since 
1947  it  had  remained  at  war  with  Israel. 
The  purpose  of  the  claim  was  to  justify 
the  blockade  of  the  Straits  and  the  Gulf 
and  to  disclaim  responsibility  for  any 
new  aggression  by  such  a  blockade  since 
the  U.A.R.  and  Israel  had,  since  1947, 
been  at  war.  It  was  even  argued  that  the 
United  States,  which  had  "blockaded" 
Cuba  in  1962  without  claiming  belliger- 
ency, was  scarcely  in  a  position  to 
object  to  a  blockade  imposed  by  a  state 
such  as  the  U.A.R.  which  had  been 
frank  in  invoking  its  rights  under  inter- 
national law  as  a  belligerent.  Thus,  in 
the  Security  Council  the  line  of  battle 
was  drawn  between  the  rules  of  interna- 
tional law  relating  to  territorial  integrity 
and  those  concerning  freedom  of  the 
seas.  In  the  General  Assembly  the  ulti- 


mate issue  was  whether  or  not  freedom 
of  the  seas  was  to  be  restricted  by  the 
rights  of  a  belligerent  under  interna- 
tional law.  As  you  may  recall,  that  body 
failed  to  reach  a  solution  precisely 
because  of  the  demands  of  the  Arab 
State  to  retain  the  rights  of  belligerents 
and  the  insistence  of  the  Western  World 
upon  their  rights  under  international 
law  for  freedom  of  the  seas. 

Now  in  this  situation  some  of  you 
may  say,  "Well,  does  not  this  all  prove 
that  international  law  is  doing  us  a 
disservice  in  such  a  situation?  Far  from 
providing  it  has  stultified  a  solution  of 
the  problem. " 

In  response,  I  would  remark,  first, 
that  you  are  possibly  attributing  a  more 
decisive  role  to  international  law  in  that 
situation  than  do  the  lawyers  them- 
selves. It  is  doubtful  that  international 
law  could  claim  so  crucial  an  influence 
in  frustrating  a  settlement,  if,  indeed, 
that  was  its  objective.  However,  the  fact 
that  the  vocabulary  and  the  discussion 
of  issues  of  international  law  clearly 
dominated  all  the  debates  at  both  the 
Security  Council  and  the  General 
Assembly  validates  two  conclusions. 
One  is  the  importance  of  becoming 
familiar  with  the  sophisticated  dialogue 
and  terminology  of  international  law,  if 
one  is  to  gain  a  comprehension  of  the 
critical  events  and  movements  on  the 
world  scene  today.  The  other  conclu- 
sion is  that  preoccupation  with  the  legal 
issues  demonstrated  that  international 
law  is  deeply  concerned  with  the  ulti- 
mate problems  of  our  time,  whereas,  the 
proliferation  of  political  issues— and 
there  were  many  of  them  transpiercing 
this  crisis— in  the  end  tend  to  cancel 
each  other  out.  Concerned  as  it  is  with 
the  two  equally  valid  objectives  of 
national  security  and  freedom  of  com- 
munications, international  law  can,  in 
the  end,  offer  a  valid  and  sophisticated 
balance  between  competing  national  in- 
terests, claims,  and  objectives,  not  only 
in  terms  of  the  struggle  between  Israel 
and   the   Arab   States,    but   also   in    its 
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implications    for    other    areas    of    the 
world. 

These,  gentlemen,  are  some  of  the 
problems  that  in  the  course  of  the 
coming  lectures  we  will   be   examining 


and  pondering.  It  is  my  hope  that  you 
may  come  away  from  them  with  a 
sharper  and,  I  would  venture  to  suggest, 
deeper  insight  into  some  of  the  issues 
that  are  troubling  our  times. 


t 
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WHAT  IS  INTERNATIONAL  LAW? 


James  F.  Hogg 


The  words  "international  law"  are 
apt  to  draw  a  wry  smile  from  the  man  in 
the  street-and  our  present  involvement 
in  Vietnam  merely  gives  more  twist  to 
the  smile  which  would  have  been  there 
before.  To  the  layman,  to  the  reader  of 
newspapers  and  reporters  of  interna- 
tional events,  international  law  conjures 
up  a  mature  legal  system- one  in  which 
an  established  legislature  makes  laws,  an 
executive  carries  them  out,  a  judiciary 
presides  over  trials  of  persons  charged 
with  infractions  of  those  laws,  and  a 
sheriff  stands  ready  to  place  a  convicted 
violator  in  jail  and  keep  him  there.  The 
layman  knows  that  no  such  system  or 
its  counterpart  exists  in  the  interna- 
tional arena,  controlling  the  relation- 
ships between  states.  He  is  reminded 
almost  daily  of  the  essentially  lawless 
behavior  of  certain  states  in  the  interna- 
tional community,  and  accordingly  (and 
for  this  purpose  this  probably  means 
most  of  you  in  the  audience)  he  comes 
to  think  of  international  law  as  a  lot  of 
words  and  academic  concepts  and  argu- 
ments unrelated  to  the  realities  of  world 
forces  and  power  politics.  He  tends  to 
dismiss  this  material  as  having  no  signifi- 
cant effect  or  impact,  as  providing  no 


significant  assistance  towards  or  guaran- 
tee of  peace,  or  of  a  context  in  which 
the  individual  states  can  go  about  the 
business  of  government.  He  thinks  of 
international  relations  basically  as  a 
function  or  problem  in  the  exercise  of 
power,  and  in  comparative  power,  with 
spheres  of  particular  interest  or  influ- 
ence. 

One  of  the  objectives  of  this  study  is 
to  suggest  to  you  that  such  a  layman's 
view  may  be  somewhat  out  of  focus, 
and  that  military  planning  and  strategy 
demand  an  understanding  and  apprecia- 
tion of  the  real  strengths  and  utility  of 
international  law  as  well  as  of  its  real 
weaknesses  and  shortcomings. 

But,  as  a  preliminary  step  to  embark- 
ing on  any  analysis  of  international  law, 
it  is  necessary  to  establish  what  it  is  not. 
When  we  think  of  a  legal  system  (and 
the  words  "international  law"  suggest  a 
reference  to  such  a  system),  we  are 
almost  certain  to  borrow  from  the  legal 
system  we  know  and  project  it  as  far  as 
possible  into  the  next  context.  The 
essential  flaw  in  a  layman's  approach  to 
an  appreciation  of  international  law 
frequently  lies  in  such  an  extension.  The 
legal   system  we  know  constitutes  the 
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backbone  of  our  society,  and  without  it 
none  of  us  would  have  any  security  or 
freedom  of  person  or  of  property.  Per- 
sonal freedom  would  be  meaningless 
and  property  would  be  useless  to  us 
without  a  system  of  protection  and 
vindication  of  our  rights.  The  existence 
of  a  mechanism  for  vindication  pre- 
supposes a  tribunal  with  authority  to 
adjudicate  the  existence  and  extent  of 
such  rights  as  well  as  of  a  system  for 
enforcement  of  any  rulings  made  by 
such  a  tribunal.  It  usually  is  said  that 
the  maturity  of  a  society,  and  the  rod 
for  measuring  the  progress  made  from 
the  primitive  state,  is  found  in  its  legal 
system  and  its  operational  efficacy. 
What  comparable  institutions  currently 
exist  in  the  international  arena? 

There  is  no  organization  comparable 
to  the  Congress  having  substantial  legis- 
lative competence  with  right  to  pass 
laws  binding  upon  the  individual  states 
of  the  world.  And  we  are  a  long  way 
from  the  type  of  international  con- 
sensus or  common  ground  which  would 
constitute  a  necessary  prerequisite  for 
the  creation  of  any  such  organization. 
Just  ask  yourselves  how  much  agree- 
ment it  would  be  possible  to  master 
among  states  at  the  present  time  on 
such  an  organization's  authority  to  legis- 
late on  allocation  of  world  resources 
and  materials,  including  water,  distribu- 
tion of  population  surpluses,  and  food- 
stuffs. The  present  chances  of  a  signifi- 
cant number  of  states  agreeing  to  confer 
such  legislative  authority  on  an  interna- 
tional organization  must  be  slight  in- 
deed. The  European  Community,  or 
Common  Market,  represents  a  remark- 
able step  in  that  direction  taken  by  the 
six  West  European  states  involved.  But 
the  successes  as  well  as  the  difficulties 
of  that  union  indicate  the  scope  of  the 
problems  confronting  efforts  to  extend 
further  such  a  union. 

How  does  the  United  Nations  com- 
pare to  an  international  legislature? 
Some  critics  of  our  participation  in  the 
United  Nations  have  charged  that  our 


membership  in  and  adherence  to  that 
organization  amount  to  giving  up  na- 
tional sovereignty  and  control  in  signifi- 
cant areas.  Were  that  charge  true,  then 
the  United  Nations  might  be,  at  the 
present  time,  a  form  of  international 
legislature  of  limited  authority -but  it  is 
not.  In  ratifying  the  Charter  of  the 
United  Nations,  we  undertook  to  con- 
form our  conduct  to  the  standards  and 
requirements  of  that  landmark  treaty, 
but  it  does  not  commit  us  to  acceptance 
of  binding  decisions  in  significant  areas 
without  our  own  future  consent.  The 
authority  of  the  General  Assembly,  at 
least  as  illustrated  by  the  20  years  of  its 
practice,  is  advisory  rather  than  binding. 
Actions  such  as  the  U.N.  intervention  in 
the  Congo  might  suggest  a  greater 
authority,  but  reflection  will  suggest 
that  participation  by  the  states  supply- 
ing troops  was  dependent  on  their  indi- 
vidual willingness  to  do  so.  In  an  ad- 
visory opinion  in  1962,  the  Interna- 
tional Court  of  Justice  rules  that  other 
members  of  the  United  Nations  were 
obliged  to  contribute  their  rated  share 
to  the  cost  of  such  operations.  Subse- 
quent political  decision  in  the  As- 
sembly, however,  has  undercut  the  judg- 
ment handed  down  by  the  Court;  it 
would  seem  that  a  political  compromise 
has  been  achieved  falling  short  of  ad- 
herence to  any  compulsory  duty  to 
contribute  in  such  a  case. 

The  Security  Council,  on  the  other 
hand,  is  provided  with  authority  to 
hand  down  binding  rulings  in  certain 
limited  situations.  On  paper,  this  au- 
thority of  the  Security  Council  appears 
to  give  it  limited  legislative  competence. 
In  practice,  the  well-known  veto  power 
insisted  on  by  the  Russians  (and  equally 
essential  to  original  participation  by  the 
other  great  powers),  reduces  that  bind- 
ing authority  to  nearly  zero  so  far  as  the 
five  powers  with  a  veto  are  concerned. 
For  states  other  than  the  big  five,  it 
might  be  thought  that  the  Security 
Council  possesses  significant  legislative 
authority.  In  fact,  international  disputes 
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involve  two  or  more  parties -it  usually 
takes  two  to  tango.  This  being  the  case, 
the  likelihood  of  both  or  all  participants 
finding  a  friend  among  the  veto  powers 
is  rather  substantial. 

For  these  reasons,  in  terms  of  a 
realistic  appraisal,  we  cannot  regard  the 
United  Nations  as  having  significant 
obligatory  legislative  authority.  We  are 
parties  to  a  variety  of  other  treaties 
which  create  organizations  with  special 
limited  authority  to  make  binding  rules. 
But  the  limit  of  competence  of  these 
organizations  is  specialized  and  narrow, 
not  touching  the  major  issues  of  interna- 
tional peace. 

Just  as  there  is  no  real  international 
counterpart  for  Congress,  so  there  is  no 
real  international  counterpart  for  our 
courts  or  judicial  and  law  enforcement 
system.    The    International    Court    of 
Justice  is  a  unique  institution.  If  I  wish 
to  sue  my  neighbor  because  he  damaged 
my  property,  I  can  invoke  the  assistance 
of  a  court  without  his  consenting  to  be 
sued  by  me  in  that  court.  This  is  not  so 
with  the  International  Court.  In  suits 
between  individual  states,  the  ICJ  au- 
thority is  dependent  upon  agreement  by 
both  or  all  parties  that  the  Court  hear 
the   case.    The    Statute    of   the    Court 
makes  provision  for  states  to  indicate  in 
advance  of  any  particular  dispute  that 
they  accept  the  compulsory  jurisdiction 
of  the  Court.  Most  such  acceptances, 
however,    have    been    rather    carefully 
qualified  by  the  states  filing  them.  Thus, 
in  the  celebrated  Connolly  amendment 
to  the   United  States  declaration  con- 
cerning the  jurisdiction  of  the  Court,  it 
is  provided  that  the  United  States  re- 
serves the  right  itself  to  decide  whether 
certain    types    of    suit    are    within    or 
outside  the  jurisdiction  of  the  Court. 
This  gives  us  in  many  cases  the  ability  to 
decide,    after    suit    has   been    brought, 
whether  we  will  allow  it  to  continue. 
Pretty   smart,   you   say.  Well,  unfortu- 
nately, this  means  that  if  we  wish  to  sue 
any  other  country  in  that  Court,  it  gets 
the  benefit  of  a  similar  veto  over  the 


Court's  jurisdiction.  If  the  United  States 
is  not  prepared  to  make  a  more  general 
commitment  to  the  authority  of  the 
International  Court,  it  goes  without 
saying  that  a  number  of  other  states  are 
prepared  even  less. 

True,  the  International  Court  does 
have  another  kind  of  jurisdiction:  its 
so-called  advisory  jurisdiction.  The 
General  Assembly,  the  Security  Council, 
and  certain  other  organs  of  the  United 
Nations  can  ask  the  Court  for  an 
opinion  on  an  allegedly  hypothetical 
question.  The  Court's  opinion  on 
whether  the  Soviet  Union  and  other 
countries  were  obligated  to  contribute 
towards  the  cost  of  the  Middle  East  and 
Congo  operations  came  before  the 
Court  under  this  authority.  The  opinion 
given  under  such  jurisdiction  is  advisory 
in  name  as  well  as  in  political  reality; 
the  organ  requesting  it  is  not  bound  to 
follow  it,  nor  are  the  individual  states. 

In  sum,  it  is  clear  that  in  the  interna- 
tional context  not  only  is  there  no 
substantial  counterpart  to  the  Congress, 
but  also  there  is  no  substantial  counter- 
part to  our  judicial  system.  How  then 
can  we  speak  of  a  subject  called  "inter- 
national law"?  Austin  once  defined  law 
as  the  command  of  a  sovereign.  By  this 
he  meant  that  before  you  could  have 
law  you  must  have  a  body  with  au- 
thority to  make  law  or  rules  of  conduct, 
and,  in  addition,  you  must  have  the 
machinery  necessary  to  enforce  those 
rules  when  they  are  made.  Clearly,  in 
the  Austinian  sense,  we  have  no  such 
thing  as  international  law.  What,  then, 
do  we  have,  and  why  is  it  called 
"international  law"? 

To  work  towards  answers  to  these 
questions,  it  is  necessary  to  go  back  to 
our  domestic  concept  of  a  legal  system. 
We  have  laws  prohibiting  one  person 
from  assaulting  another  or  taking  his 
property  by  force.  We  have  laws  requir- 
ing automobiles  to  be  driven  according 
to  specified  requirements.  The  existence 
of  these  laws  does  not  guarantee  that 
certain  individuals  will  not  break  them 
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and  thereby  expose  themselves  to  prose- 
cution. For  most  of  us  under  most 
circumstances,  however,  what  is  im- 
portant in  terms  of  the  way  we  live  our 
everyday  lives  is  that  most  people  do 
obey  the  requirements  of  these  laws. 
Most  people  do  drive  on  the  right  side 
of  the  road  (with  the  notable  exception 
of  the  English)  and  most  people  do  not 
assault  others  or  attempt  to  take  their 
property  away  by  force.  If  a  significant 
number  of  the  people  in  this  country 
began  to  violate  these  laws  steadily,  our 
system  of  order  would  break  down, 
notwithstanding  the  backup  threat  of 
prosecution  of  the  violators.  Laws  or 
rules  are  significant  in  our  daily  lives, 
therefore,  because  we  safely  can  predict 
that  others  will  obey  them,  and  we  can 
plan  our  own  actions  and  lives  on  the 
premise  that  they  will  be  broadly 
obeyed.  For  these  reasons,  one  school 
of  thought  defines  law  as  a  system  of 
rules  and  orders  for  the  mutual  benefit 
of  the  members  of  society,  which  rules 
and  orders  are  generally  followed  and 
obeyed.  In  this  sense,  we  have  a  signifi- 
cant amount  of  international  law  but  it 
is  of  the  utmost  importance  to  hear  in 
mind  that  the  reason  why  there  is 
habitual  behavior  consistent  with  the 
rules  is  mutual  benefit  and  not  the 
threat  of  a  policeman  or  a  sheriff.  You 
have  the  international  rules  of  naviga- 
tion—what would  happen  to  navigation 
of  shipping  without  habitual  observance 
of  those  rules?  If  you  think  of  interna- 
tional law  as  that  body  of  custom  and 
experience  which  has  grown  up  or 
evolved  from  consideration  of  regula- 
tion required  for  the  common  benefit 
and  estimate  the  strength  of  any  par- 
ticular rule  in  any  particular  case  in 
terms  of  the  reciprocal  interest  of  the 
other  state  or  states  in  maintaining 
adherence  to  that  rule,  you  will  come 
closer  to  an  understanding  and  apprecia- 
tion of  what  international  law  means,  to 
what  extent  it  can  be  relied  upon,  and 
to  what  extent  it  must  be  taken  into 
account  in  planning  action  or  strategy. 


If,  at  the  same  time,  you  bear  in  mind 
the  old  adage  about  the  importance  of 
acting  consistently,  you  will  come  even 
closer.  If  the  United  States  takes  the 
position  today  that  the  rule  of  conduct 
in  a  particular  situation  is  one  thing,  and 
tomorrow  takes  an  entirely  different 
and  possibly  inconsistent  position  from 
that  taken  the  day  before,  you  can  see 
easily  that  other  states  are  less  likely  to 
be  prepared  to  follow  or  accept  either 
yesterday's  statement  of  the  rule  or 
today's  statement  of  them.  The  im- 
portance of  acting  consistently,  there- 
fore, requires  each  state  in  any  particu- 
lar situation  to  think  not  only  of  the 
immediate  problem  and  what  might  be 
done  with  it,  but  also  to  think  of  the 
precedent  (as  lawyers  call  it)  which  any 
particular  action  might  create.  In  ana- 
lyzing action  in  any  particular  situation, 
it  is  most  important  to  put  ourselves  in 
the  shoes  of  the  other  state  or  states 
involved,  and  then  ask  how  the  particu- 
lar rule  we  urge  might  be  used  by  them 
in  another  context.  Let  me  give  you  an 
illustration.  If  we  claim  that  it  is  per- 
missible to  stop  shipping  on  the  high 
seas  to  see  whether  arms  are  being 
carried  to  the  Viet  Cong  aboard  the 
vessels  stopped,  what  happens  if  the 
Russians  claim  to  have  a  reciprocal  right 
to  stop  our  shipping  in  the  Caribbean 
area  to  see  whether  it  is  carrying  sup- 
plies usable  by  revolutionaries  seeking 
the  overthrow  of  the  Castro  regime?  It 
is  difficult  obviously  for  us  to  assert  a 
right  to  stop  and  search  shipping  on  the 
high  seas  for  particular  purposes  with- 
out according  a  similar  right  in  similar 
situations  to  other  states.  This  element 
in  analysis  we  sometimes  call  mutuality 
or  reciprocity,  and,  if  you  stop  to  think 
for  a  moment,  you  can  see  that  a  similar 
concept  underlies  many  of  our  own 
everday  dealings. 

The  importance  and  significance  of 
this  element  of  reciprocity  or  mutuality 
in  international  affairs  is  seen  most 
easily  in  the  more  mundane  transactions 
and  events  of  everyday  affairs.  Suppose 
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that  a  U.S.  corporation  is  thinking  of 
establishing  a  fairly  large  business  in 
Venezuela  or  Brazil,  of  building  a  fac- 
tory, of  establishing  a  stock  of  merchan- 
dise for  sale  and  distribution  from  there 
through  other  Latin-American  coun- 
tries. Among  the  things  it  must  consider 
are  the  following:  Can  it  get  permission 
to  come  in?  Will  its  personnel  be 
allowed  to  enter  and  leave  the  country 
and  travel  freely?  Will  their  lives  and 
safety  be  assured?  Will  the  company's 
capital  investment  be  fairly  protected? 
And,  nowadays,  will  a  fair  method  of 
taxation  be  used  and  applied  both  to 
the  corporation  and  its  personnel  by  the 
host  state?  American  companies  are 
going  abroad  every  day  and  setting  up 
such  establishments  precisely  because 
rather  precise  rules  of  international  law 
apply  to  regulate  the  rights  and  duties 
of  the  corporation  and  the  rights  and 
duties  of  the  host  country.  The  element 
of  mutuality  and  reciprocal  interest  for 
the  host  country  as  well  as  for  the 
United  States  is  clear. 

What,  then,  is  the  source  of  interna- 
tional law  which  provides  this  measure 
of  assurance  and  predictability?  If  there 
is  no  international  legislature,  where 
does  this  law  come  from  and  how  is  its 
content  ascertained?  The  answer  is  from 
at  least  two  more  or  less  distinct 
sources:  treaties  or  agreements  entered 
into  between  states,  and  the  so-called 
general,  customary,  or  "common"  inter- 
national law. 

Customary  international  law  claims 
to  be  a  distillation  of  the  experience  of 
states  over  at  least  the  last  500  years.  It 
purports  to  have  as  its  core  or  basis 
those  practices,  those  rules,  which  have 
been  observed  and  followed  habitually 
by  states  in  their  dealings  with  other 
states.  Now  you  will  notice  that  in 
talking  about  international  law,  I  am 
talking  about  a  state  dealing  with  an- 
other state.  I  am  not  talking  about  an 
individual  of  one  state  dealing  with  an 
individual  of  another  state,  and  there  is 
a  reason  for  this.  International  law  says 


(right  or  wrong  and  for  whatever  rea- 
son) that  this  whole  body  of  learning 
has  to  do  with  the  relationships  between 
states,  not  between  individuals.  This 
approach  is  beginning  to  break  down, 
but  at  least  the  historical  material  em- 
phasizes heavily,  just  as  the  Interna- 
tional Court  Statute  emphasizes,  that 
the  parties  who  are  concerned  with 
international  law  are  the  states  of  this 
world,  not  their  individual  citizens  as 
such. 

Let  me  give  you  a  couple  of  illustra- 
tions of  rules  of  customary  international 
law.  Castro  broke  one  of  them  in 
confiscating  American  property  in 
Cuba.  There  is  a  rule  of  general  interna- 
tional law  which  states  that  it  is  unlaw- 
ful to  take  someone's  property  without 
paying  just  compensation  for  it.  There  is 
another  standard  which  says  (these  are 
generalizations,  the  rules  are  more 
precise  than  this)  that  a  state  is  required 
to  provide  minimum  acceptable  levels  of 
protection  for  visiting  aliens-not  less 
than  national  standards,  and  sometimes 
more. 

Now  you  may  think  this  pretty 
nebulous  stuff:  states  change,  govern- 
ments change,  and  governmental  atti- 
tudes to  these  rules  doubtless  change, 
too.  As  a  matter  of  fact,  one  of  the 
biggest  problems  at  the  present  time  is 
that  many  of  the  new  nations  do  not 
think  very  highly  of  many  of  the  stand- 
ards established  by  the  older  nations, 
primarily  from  western  Europe.  A  con- 
siderable argument  is  going  on  con- 
cerning just  how  sound  and  how  good 
and  how  reliable  for  purposes  of  predic- 
tion some  of  these  rules  of  international 
law  are.  But  one  of  the  interesting 
features  of  customary  international  law 
is  the  flexibility  that  it  has. 

Now,  as  you  know,  many  of  the  rules 
of  law  which  govern  your  everyday 
lives -for  instance,  the  law  which 
governs  your  protection  against  people 
negligently  injuring  you -are  general 
rules  not  to  be  found  in  statutes  at  all. 
They    are    found    in    the    decisions   of 
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courts,  built  up  into  a  consistent  body 
of  practice  through  case-by-case  adjudi- 
cation. They  are  an  important  part  of 
our  domestic  legal  system  and  provde 
some  analogy  for  customary  interna- 
tional law. 

The  second,  and  probably  the  far 
more  important  source  of  international 
law  rules,  is  the  treaties  or  agreements 
which  states  make.  The  United  States  is 
a  party  to  some  6,000  treaties  with  the 
other  countries  of  the  world.  These 
treaties,  of  which  the  U.N.  Charter  is 
one,  run  the  gamut  from  broad  political 
treaties,  including  military  defense 
agreements,  through  trade  and  com- 
merce treaties,  through  tax  agreements, 
to  agreements  fixing  the  size  and  nature 
of  visiting  military  missions.  Obviously, 
these  treaties  are  of  greatly  varying 
importance  to  our  national  interest. 
Less  obviously,  but  equally  clearly, 
these  treaties  are  negotiated  and  worded 
with  widely  differing  standards  of  pre- 
cision and  clarity  of  meaning.  A  treaty 
establishing  the  appropriate  taxing 
power  of  the  two  countries  party  to  it 
can  be  expected  to  be  drawn  with 
technical  precision  and  detail.  A  politi- 
cal treaty  expressing  friendship  between 
two  countries  and  suggesting  that  they 
will  take  a  common  view  and  common 
policy  in  matters  of  military  action  and 
defense  will  use  broad  and  nebulous 
standards.  And,  if  you  have  any  ques- 
tion, look  at  the  language  of  the  SEATO 
treaty  and  the  statements  there  about 
the  circumstances  under  which  one 
party  may  come  to  the  defense  of 
another. 

In  other  words,  some  kinds  of 
treaties  establish  a  relatively  clear  and 
definite  list  of  rights  and  duties  for  both 
or  all  parties,  and  the  statement  leaves 
little  room  for  interpretation  or  dif- 
ference of  opinion  about  the  scope  and 
extent  of  those  rights  and  duties.  Others 
are  deliberately  framed  in  language  so 
general  as  in  reality  to  create  no  rights 
or  duties. 

Where,  in  this  scale  of  things,  does 


the  U.N.  Charter  fall?  Article  51  of  the 
Charter  provides  that: 

Nothing  in  the  present  Charter 
shall  impair  the  inherent  right  of 
individual     or     collective     self- 
defense  if  an  armed  attack  occurs 
against  a  Member  of  the  United 
Nations,  until  the  Security  Coun- 
cil has  taken  the  measures  neces- 
sary    to    maintain    international 
peace  and  security.  .  .  . 
Our    position  in  Vietnam  is,   in  part, 
premised  on  this  article ;  we  are  engaging 
in  collective  self-defense  of  the  Republic 
of  Vietnam  against  external  aggression. 
But   the  Communist  countries   take  a 
different  view  of  the  meaning  of  this 
article,  as  do  some  writers  and  speakers 
in  this  country,  including  some  of  those 
critical  of  our  current  policies.  In  the 
event  of  disagreement  over  the  meaning 
of  article  51 ,  where  do  we  go  to  find  the 
"true"  meaning  of  the  Charter?  If  you 
and  I  sign  a  contract  for  the  sale  of  my 
house  to  you,  and  we  disagree  as  to  the 
meaning  of  one  of  its  terms,  we  go  to 
court  to  find  out  which  of  us  is  right.  In 
the  absence  of  an  International  Court 
with  binding  jurisdiction,  where  do  we 
go  for  an  authoritative  interpretation  of 
our  treaty  commitments?  Are  we  forced 
to   the  conclusion  that  our  6,000-odd 
treaties  and  agreements  are  useless  be- 
cause there  is  no  tribunal  with  compul- 
sory jurisdiction  to  interpret  and  apply 
them?     Common    sense    suggests    the 
answer  is  no-otherwise,  why  would  our 
State    Department    so    sedulously    go 
about  negotiating  new  ones,   like   the 
Test  Ban  Treaty? 

Once  again,  the  answer  comes  back 
to  practicalities  and  not  theoretical 
possibilities.  In  everyday  international 
life,  states  usually,  and  in  fact  almost 
invariably,  keep  those  treaty  commit- 
ments of  the  kind  which  get  framed 
with  some  degree  of  precision.  And  the 
reason  is  clearly  one  of  mutual  interest. 
Cuba  violated  treaties  as  well  as  cus- 
tomary law  in  confiscating  American 
property     interests     without    compen- 
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sation.  She  is  paying  the  price  by 
finding  out  how  difficult  it  is  for  her 
now  to  get  development  capital. 

But  it  must  be  realized  that  as  the 
subject  matter  of  a  given  treaty  ap- 
proaches more  nearly  to  the  vital  inter- 
ests of  a  country,  so  increases  the 
unwillingness  of  the  country  to  make  a 
precise  binding  commitment  for  the 
future,  and  so  increases  the  danger  of 
any  commitment  receiving  a  forced  in- 
terpretation to  suit  the  particular  tastes 
of  the  interpreter.  The  degree  of  se- 
curity, certainty  and  predictability 
found  in  commercial  matters  between 
states  on  friendly  terms  diminishes 
sharply  when  the  treaty  is  one  between 
less  friendly  states  and  involves  more 
vital  interests  or  subject  matter.  Many 
of  the  commitments  set  forth  in  the 
U.N.  Charter  do  involve  vital  national 
interests.  Accordingly,  competing  and 
divergent  interpretations  frequently 
are  urged  as  to  the  nature  and  content 
of  those  obligations.  The  issues  creating 
the  problems  of  interpretation  are  more 
apt  to  arise  between  relatively  hostile 
states  or  groups  of  states  so  that  the 
factors  of  mutuality  and  reciprocity  are 
likely  to  be  minimized.  Threats  or  acts 
of  reprisal  by  the  Russians  are  unlikely 
to  influence  our  action  or  interpretation 
of  a  particular  Charter  provision.  The 
quid  pro  quo  or  mutuality  is  here 
hardest  to  see.  In  this  context  of  diver- 
gent claims  and  interpretations  of  the 
Charter,  what  good  does  law  or  legal 
interpretation  of  the  Charter  as  a  treaty 
do  us?  Does  the  Charter  have  any  real 
meaning,  any  real  significance,  if  the 
different  protagonists  can  interpret  it  to 
suit  themselves? 

Let  me  illustrate  this  problem.  In 
1956,  an  Emergency  Force  for  the 
Middle  East  was  set  up  pursuant  to  U.N. 
resolutions.  In  1960,  a  somewhat  similar 
force  was  dispatched  to  the  Congo 
likewise  pursuant  to  U.N.  resolutions. 
The  Soviet  Union  refused  to  make  any 
contribution  to  the  large  costs  of  either 
force  as  did  a  number  of  other  U.N. 


members.  France  refused  to  pay  a  nickel 
towards  the  costs  of  the  Congo  opera- 
tion. The  U.S.S.R.  gave  as  its  reason 
that  these  forces  were  constituted  ille- 
gally, since  only  the  Security  Council 
had  authority  to  use  force  or  direct  the 
use  of  force  and  only  the  Security 
Council  had  authority  to  allocate  any 
consequent  expenses.  We  advanced  the 
legal  argument  that  article  17  of  the 
Charter  gave  the  General  Assembly  the 
necessary  authority  to,  in  effect,  tax  the 
members  to  cover  the  costs  of  these 
operations.  Here,  then,  you  had  the 
interesting  situation  of  both  the  United 
States  and  the  Soviet  Union  earnestly 
advancing  and  pressing  detailed  legal 
arguments  as  to  the  meaning  of  the 
charter.  Why  should  either,  why  should 
both  have  been  concerned  to  advance 
arguments  of  this  sort?  What  did  either 
hope  to  gain  or  stand  to  gain?  Eventu- 
ally, the  General  Assembly,  by  majority 
vote,  requested  the  advisory  opinion  of 
the  International  Court  on  this  issue. 
What  was  the  supposed  object  of  this 
move?  Who  would  stand  to  gain  from 
such  an  opinion,  whichever  way  it 
went?  The  Court  finally  decided  by  a 
9-5  majority  that  our  interpretation  was 
correct.  Who,  then,  gained  from  this 
decision?  As  far  as  I  know,  the  Russians 
still  have  to  pay  their  first  nickel 
towards  the  costs  of  those  operations. 
In  problems  of  this  importance  and 
complexity,  affecting  vital  national  in- 
terests, the  answer  appears  to  be  that  a 
complicated  game  of  chess  is  being 
played.  Obviously,  both  sides  feel  that 
something  is  to  be  gained  by  making  as 
persuasive  an  argument  as  possible;  obvi- 
ously, both  feel  that  there  is  a  market  to 
be  persuaded;  obviously,  both  see  goals 
or  objects  the  attainment  of  which 
merits  investing  in  the  best  available 
legal  argument  in  order  to  maximize  the 
persuasiveness  of  their  particular  posi- 
tion. And,  yet,  this  species  of  psycho- 
logical warfare  leaves  the  layman  or 
newspaper  reader  somewhat  confused. 
He  clings  tenaciously  to  the  belief  or 
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hope  that  law,  treaties,  and  the  meaning 
of  treaty  commitments  are  immutables 
of  fixed,  definite,  and  precise  meaning. 
That  hope  or  belief  is  just  as  false  in  the 
international  arena  as  it  is  in  the  domes- 
tic arena,  as  illustrated  by  some  of  the 
landmark  disputes  of  recent  years  which 
tested  the  meaning  of  our  own  Constitu- 
tion. 

In  the  context  of  Vietnam,  this 
aspect  of  psychological  warfare  is  being 
played  and  played  hard  by  both  sides.  It 
is  being  played  hard  by  forces  of  differ- 
ing viewpoints  right  within  this  very 
United  States,  as  you  all  know.  And  so 
you  are  apt  to  conclude:  this  is  a 
business  for  experts,  for  legal  officers  of 
senior  rank  responsible  for  advising  our 
government  and  the  President.  What 
does  it  have  to  do  with  the  military 
officer,  even  of  most  senior  rank? 

The  answer  to  that  question  varies 
through  something  like  the  same  spec- 
trum as  treaties  vary,  as  I  suggested 
earlier.  Rather  clearly,  it  is  a  matter  of 
interest  but  not  of  professional  responsi- 
bility for  the  senior  military  officer  to 
be  well  informed  about  the  legal  basis  of 
our  position  in  Vietnam.  The  Legal 
Adviser  to  the  State  Department  has 
issued  a  lengthy  paper  on  that  subject 
which  may  provide  guidance.  The  mili- 
tary officer  is  entitled  to  rely  on  the 
task  being  done  well  by  that  office.  But 
suppose  that  the  question  is:  May  I  or 
should  I,  as  commanding  officer  of  a 
destroyer,  intercept  shipping  on  the 
high  seas  destined,  as  I  believe,  for  the 
Viet  Cong?  Here,  you  may  say,  there  is 
another  answer  available  to  relieve  the 
commanding  officer.  Either  the  problem 
may  be  covered  by  orders,  issued  from 
above,  or  such  orders  may  be  obtained 
quickly  by  single  sideband.  Once  again, 
someone  with  authority  and  legal  ex- 
perience will  have  considered  the  inter- 
national law  problems,  if  any,  and  will 
have  supplied  adequate  guidance  for  the 
destroyer  skipper.  The  large  element  of 
truth  in  this  last  answer  cannot  be 
denied.  The  problems  of  a  commanding 


officer  which  can  be  foreseen  in  advance 
are  fairly  easily  answered  by  preestab- 
lished  orders  or  guidelines.  Trouble  is 
apt  to  come,  however,  in  those  situa- 
tions which  have  not  been  foreseen,  or 
are  not  covered  in  orders,  or  as  to  which 
a  measure  of  discretion  (large  or  nar- 
row) is  left  within  the  orders.  In  this 
context,  as  in  any  other  executive  situa- 
tion, the  officer  or  person  charged  with 
carrying  out  policy  or  orders  must  have 
some  substantial  appreciation  of  the 
policy  underlying  his  orders  in  order  to 
be  in  a  position  to  implement  them  as 
well  as  possible.  And  the  skipper  here, 
as  in  other  situations,  has  little  room  for 
error.  As  commander  of  a  commissioned 
naval  vessel,  his  acts  may  engage  directly 
the  responsibility  of  the  United  States 
whether  or  not  his  actions  are  within  or 
beyond  the  scope  of  his  orders.  Failure 
to  act  may  be  just  as  bad  as  acting  too 
vigorously,  particularly  in  circumstances 
in  which,  under  Navy  Regulations,  he  is 
charged  with  the  duty  of  protecting 
American  lives  and  commercial  in- 
terests. But  this,  and  other  provisions  of 
Navy  Regulations,  would  seem  to  re- 
quire the  skipper  to  be  a  "sealawyer." 
Confronted  with  what  may  seem  an 
impossible  burden  requiring  legal  skills 
you  have  not  received,  you  may  throw 
up  your  hands.  You  may  regard  these 
regulations  as  a  basis  for  charging  a 
scapegoat  if  the  necessity  for  finding 
one  arises.  There  may  be  a  scintilla  of 
truth  in  both  these  propositions.  Cer- 
tainly, no  one  imagines  that  you  can  be 
given  a  serious  foundation  in  the  sub- 
stantive content  of  international  law  in 
the  course  of  this  seven-day  study. 
Former  classes  have  experienced  a 
measure  of  frustration  over  this-some 
have  felt  that  the  instructors  and  the 
College  have  presented  international  law 
as  something  which  the  officer  is  re- 
quired, by  appropriate  regulations,  to 
have  a  working  knowledge  of,  and  yet 
he  cannot  possibly  obtain  that  knowl- 
edge from  the  brief  time  allotted  to  its 
study.  The  consultants  who  have  come 
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for  this  program,  in  government  service 
and  academics  both,  have  invested  a 
goodly  number  of  years  in  studying  this 
material.  You,  as  classes  before  you 
have  discovered,  will  find  that  they  have 
a  great  fondness  for  argument  and  little 
comparable  fondness  for  clear  and 
direct  answers.  Blame  this  on  their  legal 
training  and  experience.  But  do  not  go 
away  thinking  that  the  uncertainties, 
the  doubts,  and  the  large  scope  for 
argument  make  this  subject  a  matter  of 
debate  only.  It  is  quite  unrealistic  to 
suppose  that,  in  the  space  of  this  short 
study,  you  can  become  international 
lawyers;  and  you  should  not  be  dis- 
concerted when,  at  its  end,  you  decide 
that  you  have  mastered  little,  if  any,  of 
the  substance  of  international  law. 

What  you  should  derive  from  this 
study  is  an  introduction  or  background, 
a  viewpoint  or  perspective,  of  what 
international  law  is  all  about,  how  it  can 
affect  and  does  affect  national  policy, 
the  kinds  of  influence  it  can  exert  on 
policy  and  strategy  ^  and  some  feel  for 
the  varying  significance  of  international 
law  imputs  in  varying  situations.  As 
background,  this  study  is  certain  to  be 
of  significance  to  future  work  you  may 
do  in  planning  operations.  Many  of  you, 
in  the  near  future  (or  indeed  in  the 
immediate  past),  will  be  preparing 
operational  plans,  and  your  choices  or 
alternatives  and  the  reasons  for  chosing 
between  them  well  may  be  affected  by 
considerations  of  international  law.  In 
short,  you  have  been  or  will  be  respon- 
sible for  initial  preparation  of  the  plans 
which  carry  with  them  the  instructions 
to  the  skipper  or  other  commander  on 
the   line.    Here,    your   interest  in  this 


subject  matter  becomes  much  more 
obvious  and  direct.  Suppose,  for 
instance,  that  you  had  been  assigned  to 
work  on  preparation  of  orders  covering 
Operation  Market-Time.  While  you 
would  expect  to  go  to  JAG  for  help  on 
available  international  law,  you  would 
still  want  to  be  in  a  position  yourself  to 
appraise  and  orient  the  advice  you 
receive  and  correlate  it  to  your  opera- 
tional plan. 

Let  me  summarize  for  a  moment. 
The  international  law  which  you  most 
likely  are  to  be  concerned  with  in 
planning  is  the  body  of  material  affect- 
ing rather  vital  national  interests.  This  is 
the  material,  within  the  broad  field  of 
international  law,  which  is  most  volatile 
and  relatively  uncertain,  in  which  ap- 
proaches and  attitudes  may  be  more 
important  than  knowledge  of  specific 
treaty  provisions  or  precedents  from  the 
past,  in  which  balanced  consideration  of 
varying  arguments  may  be  required. 
This  aspect  of  international  law  does 
contain  great  uncertainty,  as  well  as 
great  capacity  for  flux  and  change.  It  is 
worthwhile  remembering  that  other 
areas  of  international  law,  less  closely 
identified  with  basic  national  interest 
and  peace  but  fundamentally  important 
to  everyday  international  exchange  and 
trade,  are  much  more  certain  in  their 
content  and  much  more  reliable  in  state 
conformity  of  conduct  to  those  stand- 
ards. Status-of-forces  agreements,  for 
instance,  are  carried  out  every  day- 
many  of  you  will  be  familiar  with  some 
of  the  details  of  cases  involving  mem- 
bers of  a  crew  or  other  contingent 
involved  with  local  authorities  in  an- 
other country. 
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I.  INTRODUCTION: 
DEFINITION  AND  MEANING 

Endemic  among  you  there  is,  I  know, 
either  skepticism  about  the  claims  of 
international  law  to  reflect  a  legal  order 
or  annoyance  at  both  the  restraints  you 
feel  that  international  law  imposes  on 
you  and  the  protections  it  seems,  from 
your  perspective,  to  give  to  wrongdoing 
states.  Today  I  am  going  to  try  to 
dissolve  that  skepticism  and  to  demon- 
strate that,  although  you  may  feel  inter- 
national law's  restraints  to  be  irksome, 
they  can  also  limit  your  adversary,  your 
competitor,  so  that  he  too  can  be 
brought  to  feel  their  discipline.  Much, 
indeed,  of  what  arouses  your  skepticism 
or  engages  your  impatience  may  not  so 
often  be  the  restraints  of  law  as  chosen 
policies  of  self-restraint  or  of  permissive- 
ness to  others.  International  law  may 
not,  in  all  cases,  require  the  kind  of 
conduct  which  engages  your  cynicism. 
But  first  we  need  to  clear  up  a  few 
preliminary  matters;  for  example,  what 
we  mean  by  such  terms  as  "law"  and 
"international  law." 

Many  people  ask,  when  they  look  at 
the  international  order  and  see  that 
there  are  none  of  the  regular  institutions 
of  a  domestic  legal  order,  no  legislature, 
no  executive  with  law-enforcement 
authority,  and  no  system  of  courts  with 


compulsory  jurisdiction:  "How  can  in- 
ternational law  be  law  at  all? "Now  this 
brings  me  to  my  first  point.  Only  too 
often  people  confuse  a  significant  dis- 
cussion about  the  nature  of  things,  or 
the  nature  of  law,  as  in  this  case,  with  a 
trivial  argument  about  the  meaning  of 
words.  Let  me  illustrate  this. 

Most  people's  concept  of  law,  even 
today,  is  based  on  an  authoritarian 
model  which  can  be  stated  in  general 
terms  as  a  general  command  issued  by  a 
sovereign  authority  owning  no  political 
superior,  enforced  by  the  authority  of  a 
system  of  courts,  and  administered  by 
an  executive  authority.  This  is  one 
generally  accepted  definition  of  the 
word  "law."  But  it  is  a  very  narrow, 
restricted  view  of  the  law,  and  it  leaves 
out  of  account  very  many  kinds  of  law, 
even  very  many  kinds  of  domestic  law. 
On  the  other  hand,  its  wide  acceptance 
stems  from  the  English  Utilitarians  of  a 
century  and  a  half  ago,  especially 
Jeremy  Bentham  and  John  Austin,  and 
their  extensive  program  of  domestic 
legislative  reform.  One  consequence  of 
this  positivist,  utilitarian  definition  of 
law  was  that  international  law  came  to 
be  characterized  as  "positive  morality." 
This  illustrates  my  point.  Stipulate  a 
narrow  definition  of  the  word  "law," 
and  international  law  is  excluded.  On 
the    other    hand,    if    you    stipulate    a 
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broader  definition  of  law,  international 
law  will  be  included.  This  reminds  me 
about  all  the  controversy  which  has 
been  plaguing  the  world  of  literature  for 
about  a  hundred  years:  "Did  William 
Shakespeare  really  write  those  plays  he 
is  credited  with?"  One  answer  is:  "If  he 
did  not,  then  somebody  else  called 
William  Shakespeare  did." 

If  anyone  says  to  me,  "I  stipulate  a 
definition  of  law  which  will  exclude 
international  law.  Therefore  interna- 
tional law  is  not  law,"  I  will  say,  "Well, 
your  second  sentence,  your  conclusion, 
is  unnecessary;  it  was  already  inherent 
in  your  premise.  If  you  stipulate  that 
kind  of  a  definition  of  law,  that  is  your 
business.  And  I  do  not  wish  to  argue 
over  trivialities.  But  I  would  like  to 
point  out  that  you  are  probably  wrong 
in  your  concept  of  what  law  is."  This 
last  is  not  a  trivial  point.  It  is  something 
we  should  think  about— what  the  nature 
of  law  is,  what  its  uses  are,  how  we  may 
best  employ  it,  and  how,  indeed,  it  can 
be  utilized  to  the  advantage  of  the 
Navy,  of  the  United  States,  of  the  world 
community,  rather  than  treat  it  as  a 
counter  in  a  parlor  game  with  words. 

II.  A  LEGAL  SYSTEM  AT  WORK- 
SOME  "STILL"  PICTURES 

I  will  start  my  discussion  of  this 
topic  of  finding  some  common  models 
or  pictures  of  a  legal  system  with  the 
idea  that  most  of  us  find  international 
law  a  difficult  concept  to  grasp,  or  a 
difficult  thing  to  think  about,  because 
our  everyday  ordinary  way  of  thinking 
about  law  is  the  product  of  common 
experiences— these  produce  the  models 
we  have  in  our  heads.  For  example,  a 
common  model  of  the  legal  system  at 
work  is  the  picture  of  a  traffic  police- 
man booking  us  for  making  a  left-hand 
turn  out  of  a  right-hand  lane.  Now  we 
know  there  is  a  rule,  we  know  there  is  a 
person  in  authority,  and  we  know  we 
have  done  the  wrong  thing.  And  this  is 
an  easy  and  simple  approach  to  giving  us 


a  model  or  picture  of  what  law  is. 
Behind  the  policeman  is  the  State  Legis- 
lature which  authorized  the  writing  (or 
indeed  may  have  written  itself  as  is  the 
case  in  some  states)  the  Rules  of  the 
Road,  including  the  strict  requirement 
about  not  making  left-hand  turns  out  of 
right-hand  lanes.  The  policeman  himself 
is  appointed  under  laws  written  by  the 
State  Legislature,  and  ultimately  his 
appointment  has  to  be  valid,  as  the  legal 
provision  our  citizen  has  offended  has 
to  be  valid,  under  the  Constitution  of 
the  State  and  that  of  the  United  States. 
There  is  thus  a  legal  system  which  bears 
down  on  us,  possessing  the  powerful 
and  vast  machinery  of  a  sovereign  state, 
complete  with  legislature,  authoritative 
executive,  and,  finally,  courts  with  com- 
pulsory jurisdiction.  (If  you  make  a 
left-hand  turn  out  of  a  right-hand  lane 
you  will  probably  find  yourself  in  one 
of  the  very  minor  courts  of  a  great 
hierarchy  of  judicial  institutions.)  In 
addition  to  showing  our  motoring  citi- 
zen as  feeling  very  sorry  for  himself 
while  the  officer  writes  out  the  ticket 
and  says,  "You  shouldn't  have  done 
that,  sir,"  or  words  to  that  effect,  there 
is  a  vast  background  which  the  legal 
order  provides  to  this  trivial  legal  event. 
Insofar  as  this  incident  has  legal  signifi- 
cance, it  involves  the  whole  domestic 
legal  order  and  is  governed  by  it.  In  this 
way  we  all  see  the  secure  order  of  great 
richness  in  commands  or,  better,  pre- 
scriptions, rules,  institutions,  and  validly 
appointed  legal  authorities  which  keep 
our  complex  society  functioning  with 
the  minimum  of  friction  and  waste. 
Then  we  look  to  international  law  and 
we  see  none  or,  at  best  very  little  of  this 
institutional  richness  and  depth  of  legal 
rules,  institutions,  experience,  au- 
thority, and  power. 

I  have  gone  into  some  detail  with  this 
picture,  this  common  model  of  the  legal 
order,  since  many  of  us  and  our  fellow 
citizens  carry  it  in  their  heads  as  their 
belief  that  it  constitutes  a  "hard-core" 
example  of  the  legal  system  at  work— 
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the  citizen  in  his  automobile  and  the 
traffic  policeman  on  his  motorcycle. 
This  is  also  in  that  area  of  law  which 
most  people  regard  as  the  paradigm  of 
the  legal  order— the  enforcement  of  the 
criminal  law.  Let  us  now  go  a  little 
further.  Do  you  think  that  in  many 
cases  when  the  U.S.  Government,  for 
example,  may  have  to  deal  with  or- 
ganized crime  in  the  United  States,  the 
law  enforcement  situation  is  so  simple? 
It  seems  to  me  that  some  research 
worker  could  probably  uncover  an 
enormous  and  intricate  system  of  nego- 
tiation, concession,  surrender,  giving 
ground,  claiming  ground,  and  so  on,  in 
many  of  the  major  cases  which  the 
Federal  Government  or  a  State  govern- 
ment brings  against  a  major  representa- 
tive of  organized  crime,  in  order  to 
conduct  the  case  ultimately  to  the 
conviction  and  punishment  of  the 
accused.  It  seems  that  when  we  observe 
governments  prosecuting  major  under- 
world figures  we  are  already  a  long  way 
from  the  clear-cut  law-enforcement 
situation  of  the  policeman  and  the 
motorcar  driver  or  the  policeman  and 
the  petty  criminal.  Let  us  go  another 
step  further. 

Outside  the  realm  of  criminal  law— 
and  you  will  notice  that  I  have  kept  my 
pictures,  so  far,  in  the  realms  of  criminal 
law— we  find  that  there  are  many  more 
diverse  ways  in  which  the  law  operates 
than  we  are  apt  to  expect  inside  the  area 
of  criminal  law.  We  find  that  the  legal 
system  appears,  mainly,  to  provide  the 
citizen  with  the  procedures,  with  the 
means,  of  doing  the  sort  of  things  he 
wants  to  do.  The  Law  of  Real  Property 
is  not  only  a  law  which  tells  trespassers 
to  keep  off  your  property  or  be  prose- 
cuted; it  is  also  a  law,  a  body  of  very 
intricate  law,  that  tells  you  how  you  can 
enjoy  what  you  have  and,  if  you  have 
the  right  kind  of  interest,  the  many 
ways  in  which  you  can  transmit  that 
interest  or  the  fruits  of  it  to  other 
people;  what  it  can  be  worth  to  you  in  a 
money    sense— given    the    state    of   the 


market— and  how  you  can  enjoy  it  to  its 
best  advantage.  This  is  not  telling  you 
not  to  do  something.  There  is  here 
nothing  like  an  equivalent  of  disobeying 
a  prohibition— for  example,  making  a 
left-hand  turn  out  of  a  right-hand  lane 
or  even  of  belonging  to  a  powerful 
syndicate  of  criminals  running  illegal 
"business  ventures."  This  area  of  law 
tells  you  what  you  can  do  with  your 
own  so  as  to  effectuate  the  maximum  of 
enjoyment  to  yourself  and  with  maxi- 
mum advantage  to  your  neighbors. 

Again,  when  a  civilian  writes  a  will 
there  are  certain  rules  that  he  must 
fulfill;  for  example,  he  must  have  his 
signature  attested  to  by  a  certain  num- 
ber of  witnesses  (the  actual  number 
depending  on  state  law);  also  he  must 
follow  certain  other  basic  procedures.  It 
would,  therefore,  be  wrong  to  say  that 
the  law  relating  to  the  writing  of  wills 
consists  of  commands  given  by  a  legisla- 
ture and  enforced  by  sanctions— by  the 
threat  of  prosecution  and  punishment. 
After  all,  what  is  the  sanction  if  some- 
one writes  a  will  and  fails  to  have  it 
testified  to  by  the  right  number  of 
witnesses?  The  will  may  be  invalid,  but 
the  citizen  will  not  be  punished  by  any 
decision  to  invalidate  his  will.  After  all, 
he  is  dead!  In  this  kind  of  a  situation,  it 
seems  silly  to  call  nullification  a  sanc- 
tion, a  threat  of  punishment. 

The  system,  the  laws  we  have  on 
writing  wills,  are  what  we  may  call 
facultative  or  facilitating  rules.  So  are  all 
the  rules  which  tell  us,  and  institutions 
which  tell  us,  how  to  do  what  we  want 
to  do  in  the  best  way  for  ourselves  and 
our  fellow  citizens. 

Thus  we  see  that  law— even  law 
within  these  United  States— is  something 
far  more  pervasive,  far  less  clear-cut, 
than  a  prohibition,  an  offense,  a  police- 
man, and  a  lower  court.  We  need  to  give 
it  a  far  wider  definition.  Now  the 
interesting  thing  is  once  we  move  a\\a\ 
from  the  idea  that  the  legislature,  execu- 
tive, and  courts  with  compulsory  juris- 
diction are  essential  to  the  existence  of 
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a  legal  system,  almost  any  other  defini- 
tion of  law  includes  international  law. 
If,  for  example,  we  are  prepared  to  say 
that  a  legal  system  consists  of  a  process 
of  authoritative  decisionmaking,  in 
which  basic  values  become  reflected  in 
social  action  by  means  of  the  decisional 
process  and  through  the  agency  of  the 
authoritative  decisionmakers  (including 
courts,  but  not  restricted  to  them),  then 
we  find  that  international  law  fits  into 
that  definition  quite  well.  Again,  if  we 
add  thereto  the  concept  of  law  as  a 
system  of  facilitative  means  of  social 
interaction  and  communication  which 
contains  prohibitions  only  where  inter- 
action extends  beyond  what  is  per- 
missible in  a  mutually  viable  system, 
then,  here  too,  we  find  that  interna- 
tional law  quite  clearly  fits  within  our 
definition.  Also,  if  we  state  that  it  is  a 
most  important  means  of  directing  par- 
ticipants' efforts  for  the  realization  of 
common  values,  then,  again,  interna- 
tional law  fits  in  with  such  a  definition 
of  law.  Now,  I  have  stressed  the  prob- 
lem of  definitions  because  I  really  want 
to  underline  the  distinction  between  the 
trivial  point  of  arguing  about  the 
meaning  of  words  and  the  important 
point  which  calls  for  an  investigation  of 
the  nature  of  things.  I  must  also  point 
out  that  the  definitions  of  law  which  I 
have  just  indicated  seem  far  closer  to 
the  nature  of  law  than  the  more  tradi- 
tional one  which  emphasizes  power  and 
enforcement  at  the  expense  of  inter- 
action and  direction.  I  will  close  this 
section  of  my  presentation  by  pointing 
out  to  you  that  international  law  pro- 
vides prohibitions  which  states,  like 
individuals,  take  into  account  when 
calculating  the  chances  of  success  a 
given  policy  may  have.  In  addition,  and 
more  significantly  perhaps,  it  exists  as  a 
system  of  decisionmaking,  of  process, 
and  of  communication.  Assuming  a 
knowledge  of  international  law  is  like 
assuming  a  knowledge  of  language.  You 
can  cue  your  friends  and  your  rivals  as 
to  your  intentions  and  then  indicate  to 


them  those  of  their  options  which  are 
acceptable  to  you— and  those  which  are 
unacceptable.  Your  game  plans,  inci- 
dentally, should  include  the  choice  of 
your  adversaries'  selecting  unacceptable 
options.  These,  again,  should  be  clearly 
discernible  through  the  language  of  in- 
ternational law. 

III.  THE  NATURE  OF 
INTERNATIONAL  LAW- 
RESPONSES  TO  SOME  CRITICISMS 

A.  The  Problem  of  State  Sovereignty 

There  is  a  more  sophisticated  variant 
of  the  skeptics'  position  which  we  have 
just  discussed,  namely  that  international 
law  cannot  be  "law  properly  so  called" 
since  it  is  not  issued  by  a  sovereign 
commander,  is  not  supported  by  sanc- 
tions, and  is  not  administered  by  courts 
with  compulsory  jurisdiction.  That 
more  sophisticated  variation  takes  up 
the  concept  of  sovereignty  from  a  new 
point  of  view.  It  argues,  not  on  the 
footing  of  international  law's  failure  to 
indicate  its  own  sovereign,  but  rather, 
that  since  it  is  an  order  of  sovereign 
nations,  it  cannot  for  that  reason  also  be 
a  legal  order.  More  briefly,  this  argu- 
ment holds  that  national  sovereignty  is 
inconsistent  with  international  law.  The 
inarticulate  premise  of  such  an  argu- 
ment is  that  if  a  legal  system  is  itself  the 
child  of  sovereign  authority  it  cannot,  at 
the  same  time,  incorporate  many  sover- 
eigns. The  restricted  definition  of  law 
itself,  which  I  outlined  earlier,  comes  up 
again.  It  is  translated  into  this  new 
inverted  perspective  of  sovereignty  and 
the  international  order. 

But  what  do  we  mean  when  we  talk 
of  national  sovereignty?  From  the  point 
of  view  of  international  law,  the  sover- 
eignty of  a  state  is  not  an  extralegal  or 
metalegal  concept.  Rather,  it  is  a  basic 
concept  of  international  law  and  is 
defined  by  it.  Sovereignty  is  the  term 
used  to  describe  the  competence  which 
the  international  law  ascribes  to  states. 
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We  tend,  perhaps,  to  think  of  sover- 
eignty in  absolute  terms.  Yet  no  state  is 
sovereign  in  the  world  today  in  the  same 
sense  that  the  Roman  Empire  was  sover- 
eign in  the  Mediterranean  Basin,  in,  say, 
A.D.  100.  The  difference  between  then 
and  now  is  that  although  every  contem- 
porary state  is  said  to  be  sovereign,  each 
one  must  recognize  and  act  in  terms  of 
the  sovereignty  of  all  the  others.  For  all 
sovereign  states  act  and  interact  in  the 
common  arena  of  international  relations 
wherein  international  law  facilitates 
their  peaceable  interactions  and  is 
formulated  to  limit,  where  it  cannot 
prevent,  states'  hostile  or  violent  inter- 
actions. International  law  thus  may  be 
seen,  at  one  and  the  same  time,  as 
according  and  ascribing  to  states  their 
sovereign  authority  as  the  form  of  com- 
petence they  enjoy  in  the  international 
arena  and  placing  the  necessary  limits 
on  that  competence  in  order  to  limit, 
and  to  humanize,  collisions  in  its  mutual 
and  interacting  exercise.  In  contrast 
with  the  contemporary  world  where 
more  than  120  states  interact  in  the 
same  area  of  action,  the  sovereign  situa- 
tion of  the  Roman  Empire  existed 
simply  because  there  were  no  other 
states  interacting  with  it  to  limit  its 
sovereignty.  By  contrast  with  the  ex- 
ample from  the  Roman  world,  the 
contemporary  states'  interaction  calls 
for  the  ascription  of  competences  to 
states.  We  denominate  these  compe- 
tences "sovereignty,"  which  becomes  a 
legally  defined  and  a  relative  concept. 
Admittedly,  that  definition  is  in  ex- 
tremely wide  terms;  but  there  are  limits 
to  it.  There  are  limits  to  it  set  by 
treaties  and  by  customary  law.  Ex- 
amples of  the  customary  law  limitation 
on  state  sovereignty  are  states'  universal 
recognition  of  the  immunity  of  foreign 
sovereigns,  their  diplomats,  and  their 
warships  in  receiving  states'  ports.  At 
such  points  as  these,  and  even  on  the 
territory  of  the  United  States,  our  legal 
sovereign  power  stops  short.  It  meets 
the  opposing  and  countervailing  sover- 


eign competence  of  a  foreign  country. 
Thus,  while  it  is  so  latitudinarily  defined 
as,  possibly,  to  weaken  and  undermine 
the  orderliness  of  the  international  legal 
order,  the  concept  of  state  sovereignty 
does  not  contradict  that  order.  It  can- 
not do  so,  because  it  is,  itself,  a  deriva- 
tive of  that  order. 

B.  The  Problem  of  Commitment 

Tied  in  with  the  problems  which  the 
looseness  of  the  international  order  pre- 
sents is  a  criticism  which  looks,  at  first 
blush,  like  a  restatement  of  the  argu- 
ment we  have  just  disposed  of  when 
that  is  freed  of  its  conceptualist  impedi- 
ment labeled  "sovereignty."  This  attack 
on  international  law,  however,  in  reality 
comes  from  a  very  different  group  of 
theorists.  Those  who  argue  that  national 
sovereignty  is  inconsistent  with  interna- 
tional law,  and  is  a  logical  denial  of  it, 
are  concerned  about  international  law's 
failure  to  develop  into  a  highly  inte- 
grated and  formalized  system  of  au- 
thority. The  critics  whose  position  we 
are  now  going  to  review,  on  the  other 
hand,  argue  against  international  law's 
validity  on  pragmatic  grounds.  They 
argue  that  because,  as  it  is  clear  on  any 
view  of  the  way  states  behave  toward 
each  other,  no  state  has  an  overriding 
and  absolute  commitment  to  the  vindi- 
cation of  international  law  at  all  costs, 
international  law  either  does  not  exist  in 
international  reality  or,  at  most,  does 
not  reflect  a  meaningful  legal  order.  I 
suggest  to  you  that  such  a  thesis  is 
completely  beside  the  point.  It  is, 
furthermore,  not  only  based  on  a  cyn- 
ical, Machiavellian  view  of  the  law,  it  is 
also  based  on  a  misconception  of  the 
relation  of  law  and  morals  and  of  the 
morality  of  obedience  to  law.  Everyone 
in  this  room  has  a  sticking  point  where 
he  would  not  have  an  overriding  and 
absolute  commitment  to  the  vindication 
of  the  domestic  law  of  the  United  States 
or  of  the  State  of  Rhode  Island.  There 
may   be   situations  where    the  law  may 
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call  upon  a  citizen  to  do  things  that  go 
against  his  basic  moral  ideas  and  which 
he  will  withdraw  from  doing.  Thus, 
once  we  really  start  to  look  at  the 
criticisms  involving  the  issue  of  commit- 
ment which  frequently  are  sagely 
adduced  to  deny  the  existence  of  inter- 
national law— including  those  by  such 
eminent  men  as  Dean  Acheson,  George 
Kennan,  and  Professor  Morgenthau— we 
find  that  their  positions  turn  on  mis- 
taken notions  about  either  the  meaning 
of  law  or  about  the  expectations  people 
might  appropriately  entertain  of  inter- 
national law  itself.  Moreover,  they  do 
not,  perhaps,  think  sufficiently  com- 
paratively in  order  to  evaluate  how 
people,  in  general,  react  to  certain  legal 
rules  which  might  be  imposed  before 
they  look  at  theorists'  and  states' 
adverse  reactions  to  specific  rules  or 
doctrines  of  international  law. 

The  cynical  position  we  have  just 
reviewed  is,  of  course,  made  all  the 
more  plausible  when  we  remember  that 
there  is  an  issue  many  legal  philosophers 
overlook  when  discussing  the  way  in 
which  legal  systems  work.  The  truism  is 
this:  there  is  no  legal  rule  for  applying  a 
legal  rule.  Whenever  any  legal  rule  is 
applied,  it  is  applied  by  a  human  being 
who  is  applying  (a)  his  knowledge  of 
law;  (b)  his  evaluation  and  characteriza- 
tion of  the  facts;  (c)  his  ideas  of  the 
relevance  of  the  law  he  knows  to  the 
facts  before  him;  (d)  the  theory  and 
morality  of  law  he  entertains;  and  (e) 
the  policy  goals  of  the  law  he  holds  to 
be  relevant  to  the  case.  Now  I  am 
coming  to  one  of  the  points  I  need  to 
emphasize  this  morning.  You  all  carry 
around  with  you  your  own  moralities  of 
law  and  your  own  theories  of  law.  You 
are  all  legal  philosophers,  and  you  apply 
your  philosophies  whenever  you  face  a 
legal  problem  or  make  a  legal  decision. 
Your  problem  may  well  be  that,  al- 
though you  operate  from  philosophical 
premises  about  the  nature  and  morality 
of  law  when  you  apply  a  rule  or  discuss 
the  meaning  of  law,  those  premises  are 


mainly  below  the  threshold  of  your 
articulate  thought.  But,  whether  fully 
articulated  and  at  the  forefront  of  your 
minds,  or  operating  as  inarticulate 
premises  or  unconscious  prejudices, 
they  exist  and  they  guide  your  knowl- 
edge and  your  thinking  about  law  in 
general  and  your  application  of  law, 
whether  that  is  to  enforce  the  discipline 
of  a  ship,  or  to  identify  the  relevance  of 
article  2,  paragraph  4,  of  the  Charter  of 
the  United  Nations  to  a  specific  situa- 
tion or  decision  you  may  have  to  make. 

C.   The  Problem  of  Obligation 

This  leads  me,  then,  to  the  third 
point  in  our  discussion  of  the  meaning 
and  function  of  international  law.  At 
least  as  significant  a  question  about 
international  law  as  the  question,  "Is 
international  law  really  law?"  is  the 
question:  "Is  international  law  really 
binding?"  This  then  leads  on  to  the  next 
question:  "And,  if  so,  what  is  the  nature 
of  international  law's  obligatoriness?" 
Many  critics  of  international  law  again 
show  their  policeman  hangup  when  we 
come  to  this  issue.  They  point  to  the 
unsatisfactory  means  of  enforcing  inter- 
national law.  Owing  to  the  deadlock  of 
the  United  Nations  Security  Council, 
the  only  sanction  is  by  the  use  of  force 
by  states.  In  this  context,  however,  we 
may  tend  to  underestimate  the  legal 
significance  of  joint  action  by  collective 
self-defense.  This,  after  all,  was  the 
earliest  form  of  law  enforcement  in 
domestic  legal  systems  and  identified  in 
early  Anglo-American  law  as  the  "hue 
and  cry."  Be  that  as  it  may,  it  is  still 
unfortunately  true  that  the  general  hue 
and  cry  reflected  in  the  United  Nations 
General  Assembly's  Uniting  for  Peace 
Resolution  has  long  been  losing  what- 
ever effectiveness  it  may  once  have  had. 
Again,  resort  to  reprisals  by  individual 
states,  once  a  significant  sanction,  is 
ceasing  to  be  effective  for  a  myriad  of 
reasons,  not  the  least  important  of 
which,  perhaps,  are  such  prohibitions  as 
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those  to  be  found  in  article  2,  paragraph 
4  of  the  United  Nations  Charter  which 
tells  us  that:  "All  Members  shall  refrain 
in  their  international  relations  from  the 
threat  or  use  of  force  against  the  terri- 
torial integrity  or  political  independence 
of  any  state,  or  in  any  other  manner 
inconsistent  with  the  purposes  of  the 
United  Nations." 

But  to  say  that  because  it  cannot  be 
enforced,  an  obligation  does  not  exist,  is 
nonsense.  Clearly  there  are  binding  obli- 
gations in  international  law  which  states 
could  only  flout  with  full  knowledge  of 
the  illegality  of  their  conduct.  We 
should  note  two  well-known  facts  here. 
First,  while  states  may  act  knowingly  in 
breach  of  international  law  from  time  to 
time,  their  breaches  are  generally,  in- 
deed standardly,  the  result  of  decisions 
to  take  calculated  risks.  That  is,  states 
tend  to  take  calculated  risks  regarding 
how  severe  or  painful  other  states' 
condemnatory  reactions  will  be. 
Second,  no  matter  how  frequently  one 
state  may  breach  its  international  obli- 
gations, it  is  always  indignant  at 
breaches  by  other  states.  Hence  it  is 
clear  that  states  review  both  their  own 
and  other  countries'  policies  and  con- 
duct in  the  light  of  a  widespread  pre- 
sumption that  international  law  not 
only  exists,  but  also  will  be  obeyed  and 
followed.  Why  should  this  be  so?  It  is 
clearly  because  each  state  anticipates 
that  its  own  long-term  advantage  lies 
more  with  the  compliance  of  other 
states  with  international  law  than  at- 
tempting to  survive  in  an  international 
order  where  international  law  has  no 
authority  and  creates  no  expectations. 
Such  an  order  would  either  be  one  of 
chaos,  where  each  state  is  entitled  to 
deny  all  claims  by  others  not  supported 
by  sufficient  strength  to  enforce  them, 
one  where  there  is  no  law  but  that  of 
the  jungle  and  where  no  right  can  be 
maintained  except  that  of  holding  as 
much  as  can  be  physically  mastered,  or, 
alternatively,  be  one  governed  by  the 
totalitarian  authority  of  a  single  world 


empire.  (For  we  may  note,  parentheti- 
cally, that  even  a  world  federal  system 
would  still  need  to  include  much,  if  not 
most,  of  the  present  order  for  many 
years  to  come,  and  so  should  not  be 
viewed  as  a  valid  alternative  to  the 
present  order  as  much  as  one  possible 
development  of  it.) 

Neither  chaos  on  the  one  hand  nor 
subordination  in  a  world  empire  on  the 
other  has  much  appeal  to  most  states, 
hence  their  acceptance  of  the  present 
order  in  its  broad  outline  and  their 
indignation  at  breaches  of  international 
law  by  their  fellow  subjects  of  the 
system.  Often,  indeed,  states  brazenness 
when  charged  with  breaches  of  their 
own  obligations  appears  to  reflect  their 
acknowledgment  of  their  duties  and 
their  guilt  at  their  evasions.  They  seem, 
only  too  frequently,  to  remind  us  of  the 
self-indulgent  Roman  poet's  confession, 
videor  meliora  proboque,  deteriora 
sequor—\  see  the  better  and  more 
honorable  course  of  conduct  as  I  follow 
the  worse. 

New  states  are  currently  accepting 
the  international  legal  system  as  an 
order,  while  calling  for  specific  changes 
to  those  of  the  specific  rules  and  doc- 
trines which  they  consider  irksome  or 
anachronistic.  This  is  evidenced  by  their 
rejection  of  the  Communists'  traditional 
rejection  of  international  law.  It  is  also 
reflected  at  the  present  time,  interest- 
ingly enough,  in  Russia's  willingness 
(together  with  her  satellites,  as  dis- 
tinguished from  China  and  hers)  to 
cooperate  within  the  system,  to  abide 
by  an  increasing  (if  uncertain)  number 
of  the  existing  customary  rules  of  inter- 
national law  in  the  name  of  "peaceful 
coexistence"  and  to  prefer  the  chi- 
canery of  a  shabby  diplomat  over  the 
tactics  of  an  outraged  revolutionary. 

This  review  of  states'  conduct  as 
standardly  reflecting  a  general  accept- 
ance of  the  international  legal  order  as  a 
system  should  not  blind  us  to  the  fact 
that  most  of  the  new  states  are  dis- 
satisfied  with,   and   many   question  the 
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validity  of,  some  of  the  rules  we  have 
inherited  from  the  past  as  part  of 
customary  international  law.  But  the 
rejection  of  some  traditional  rules  by 
some  of  the  new  states  as  irrelevant  to 
the  present  international  order  and  the 
questioning  of  others  by  many  should 
not  be  confused  with  a  total  rejection  of 
the  system.  Rather,  it  is  a  demand  for 
peaceful  legal  change  to  reflect  the 
enormous  social  change  in  international 
society  which  has  gone  on  over  the  last 
two  decades.  My  message  in  this  part  of 
my  lecture  simply  boils  down  to  this: 
We  can,  and  should  clearly  distinguish 
between  demands  for  changing  the 
rules,  doctrines,  and  institutions  of 
international  law  from  demands  for  the 
overthrow  of  the  present  international 
legal  system.  The  former  note  is  loudly 
and  sometimes  dissonantly  struck,  the 
latter  is  hardly  struck  at  all;  except 
sometimes  in  the  rhetoric  of  an  angry 
politician  speaking,  usually,  either  for 
home  consumption  only  or  in  a  spirit  of 
malicious  gamesmanship. 

D.   Some  Friends  of  International  Law 
and  What  They  Have  Wrought 

One  of  the  greatest  disservices  that 
has  been  performed  to  international  law 
by  its  supporters  is  the  overstatement  of 
the  case  for  international  law  by  the 
Great  Optimists.  In  our  culture  we  have 
a  long  tradition  of  being  suspicious  of 
politics,  politicians,  and  "the  political" 
—namely  the  making  of  political  issues 
out  of  issues  which  could  be  left  to 
economics,  jurisprudence,  sociology,  or 
any  other  science  or  psuedoscience.  We 
have,  since  the  17th  century,  since  the 
English  Revolution,  the  French  Revolu- 
tion, the  American  Revolution,  had  a 
basic  philosophical  value,  namely  that 
science  and  scientific  man  should  re- 
place politics  and  that  ultimate  scoun- 
drel, political  man.  This,  of  course,  was 
the  metaphysical  basis  for  justifying  the 
transfer  of  much  activity,  especially 
economic  activity,  from   the  public  to 


the  private  sector.  Its  corollary  has  been 
the  proliferation  of  models  of  man  as  an 
object  of  science,  "economic  man,"  the 
"reasonable  man"  of  the  law,  and 
"sociological  profiles,"  to  name  but  a 
few  of  the  models  of  "scientific  man." 
The  model  of  scientific  man  may  have 
originally  developed  as  a  metaphysical 
foundation  for  the  privatization  of 
social  action.  Today,  paradoxically,  it, 
and  the  traditional  hostility  to  "the 
political,"  is  leading  to  the  proliferation 
of  bureaucracies  as  the  most  "scientifc" 
means  of  directing  predictable  conduct. 
This  phenomenon  is  as  noticeable  in  the 
international  arena  as  it  is  elsewhere, 
and  little  thought  has  been  given  to 
either  the  basic  justifications  of  such  a 
proliferation  (except,  possibly,  the 
political  one  of  recruiting  the  leadership 
of  the  developing  world  in  favor  of 
international  organizations  by  demon- 
strating their  attractions!)  or  to  viable 
alternatives. 

Any  philosophy  which  can  offer  a 
program  for  eliminating  the  unpre- 
dictable, temporizing,  and  covinous 
qualities  of  political  action  and  substi- 
tute the  predictable  conduct  of  "scien- 
tific man"  in  place  of  it,  offers  a  very 
attractive  dream.  Particularly,  from  the 
point  of  view  of  this  lecture,  the  rise  of 
the  science  of  jurisprudence  and  of  the 
reasonable  man,  or  bonus  paterfamilias, 
gives  us  a  means  of  replacing  politics  by 
codes,  constitutions,  and  treaties.  The 
precision  of  jurisprudence  and  of  legal 
logic  could  then,  so  the  advocates  of 
mechanistic  jurisprudence  and  mechan- 
istic man  aver,  be  called  to  replace  the 
imprecision  of  human  life  and  the  dis- 
cretions of  myriads  of  interacting  indi- 
viduals pursuing,  in  the  public  arena, 
their  private  goals.  As  I  pointed  out 
earlier,  this  is  an  old  habit  in  our 
culture.  Let  us  remember  that  at  the 
height  of  the  Terror  of  the  French 
Revolution,  France's  extremely  dis- 
tinguished "blueprint  writer,"  Abbe 
Sieyes,  believed  that  all  he  had  to  do 
was  to  draw  up  a  better  Constitution  lor 
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France,  and  all  that  terror,  all  that 
bloodshed,  all  those  executions  would 
stop.  He  quite  forgot  that  people  tend 
to  kill  other  people  for  reasons  which 
are  more  compelling  than  the  message 
of  some  words  on  paper,  no  matter  how 
eloquently,  rationally,  or  elaborately 
these  may  be  formulated.  Optimistically 
drawing  up  better  documents,  constitu- 
tions, treaties  is,  in  a  nutshell,  what 
some  lawyers  think  they  mean  when 
they  refer  to  that  vaguely  menacing 
ideal  of  "social  engineering."  (Others, 
including  myself,  mean  something  quite 
different,  namely  the  improvement  and 
addition  of  precepts,  institutions,  and 
procedures  which  facilitate  intercourse, 
communications,  respect,  and  participa- 
tion; we  do  not  desire  to  engineer 
society,  only  to  engineer  for  society  like 
real  engineers  do  with  hardware.)  Trans- 
ferred to  the  international  sphere,  the 
dream  of  the  social  engineers  has  pro- 
liferated, because  many  people  believe 
that  the  international  legal  order,  above 
all,  requires  special  engineering.  They 
say  that  we  can  make  peace  permanent 
and  secure  if  we  draw  up  a  better  treaty; 
that  if  we  appeal  to  the  reason  in  men 
to  see  that  this  treaty  is  in  the  best 
interests  of  us  all,  everyone  will  agree 
with  it,  and  perpetual  peace  will  result. 
Now  there  are  many  people  in  this 
country  and  abroad  who  believe  this 
fervently.  And  I  have  every  sympathy 
with  them.  I  only  wish,  first,  that  they 
were  right;  and  second,  that  they  did 
not  arouse  so  much  skepticism  in  the 
hearts  of  those  who  would  otherwise  be 
merely  lukewarm  toward  international 
law.  There  is,  unfortunately,  a  spillover 
of  the  skepticism  these  idealists  generate 
toward  the  drawing  of  their  more  way- 
out  blueprints  which  sometimes  seems 
to  threaten  to  engulf  international  law 
in  general. 

The  professional  optimists  have  done 
international  law  a  major  disservice  by 
overstating  the  case  for  it.  For  them, 
almost  every  international  problem 
becomes  resolvable  by  a  legal  formula. 


Now  this,  patently,  is  not  true.  Lawyers 
operate  on  the  assumption  that  all 
disputes  can  be  formulated  clearly  and 
be  made  the  objects  of  litigation,  arbi- 
tration, or  negotiation  on  the  footing  of 
legal  dialectic.  Politicians,  especially 
those  opposed  to  this  legalistic  ap- 
proach, seek  to  avoid  putting  their 
claims  into  legal,  concrete,  and  binding 
form.  They  prefer  to  view  disputes  as 
tests  of  nerve  and  strength  and  so  avoid 
making  their  demands  rationally  ex- 
plicit. This  is  sometimes  also  true  of  the 
domestic  sphere,  especially  in  business 
relations.  (It  may  be  of  interest  to 
suggest  that  much  of  the  problem  the 
courts  face  with  regard  to  enforcing  the 
duty  of  good  faith  bargaining  in  labor- 
management  disputes  tends  to  be  re- 
lated to  the  need  to  force  parties  to 
negotiate  on  the  footing  of  concrete 
claims  and  counterclaims,  rather  than 
on  the  raw  basis  of  nerve  and  strength.) 
The  limits  of  what  is  appropriately  a 
legal  decision  are  all  around  us,  even  in 
private  life.  For  example,  your  attorney, 
whom  you  wish  to  instruct  to  draw  up 
your  will,  may  advise  you  as  to  how  you 
should  draw  up  a  trust  for  your  chil- 
dren, but  he  is  not  going  to  tell  you  how 
to  make  a  detailed  distribution  of  your 
estate.  He  may  advise  you  as  to  what 
sort  of  claims  should  be  responded  to 
when  you  draw  your  will.  He  may,  in 
addition,  offer  advice,  in  general  terms, 
about  whom  you  should  consider  appro- 
priate targets  of  your  posthumous 
bounty.  And,  in  discussing  some  possible 
basic  family  claims,  he  advises  you  be- 
cause he  is  as  much  a  trusted  and  knowl- 
edgeable friend  as  he  is  your  lawyer, 
although  his  experience  as  a  lawyer  may 
render  his  advice  all  the  more  worth 
heeding  in  this  extra-professional  con- 
text as  well.  But  this  is  because  he  is  a 
man  experienced  not  only  in  the  writing 
of  wills,  but  in  the  way  people  make 
posthumous  distribution  of  their  wealth 
amongst  their  family  and  friends.  In  a 
strictly  professional  sense  he  should,  as 
a  lawyer,  accept  your  instructions  and 
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should  only  tell  you  or  warn  you  about 
a  distribution  which  you  propose  to 
make  which  may  be  so  unfair  or  in- 
equitable to  members  of  your  family 
that  it  might  be  open  to  attack,  in  some 
jurisdictions  at  least,  after  your  death. 
Where  he  gives  you  further  advice  he  is 
not  solving  your  problems,  he  is  helping 
you  make  nonlegal  decisions  on  how 
you  could  best  use  the  facilities  the  law 
offers  you.  Incidentally,  this  excursus 
about  the  interaction  of  choices  and  law 
when  it  comes  to  making  a  will  provides 
an  example  of  the  way  society  provides 
us  with  the  means  of  doing  what  we 
want  or  need  to  do  through  law. 

We  have  already  seen  how  interna- 
tional law  is  facilitative  and  functional. 
We  now  note  that  it  does  not  prescribe 
the  goals  of  human  action  (the  goals,  for 
example,  of  human  respect,  participa- 
tion, and  dignity  and  freedom),  al- 
though it  may  be  formulated  in  terms  of 
such  goals.  These  goals  may  be  ex- 
pressed by  lawyers  and  he  incorporated 
in  legal  documents;  but  they  remain 
above  and  beyond  the  law,  and  the  law 
provides  one  of  many  means  of 
achieving  them.  For  the  ultimate  de- 
mands we  make  on  life  and  on  society 
are  not  legal  demands.  And  it  is  a 
mistake  to  try  and  substitute  the  needs 
of  life  by  the  criteria  of  the  law. 

IV.  INTERNATIONAL  SOCIETY 
AND  LEGAL  CHANGE 

We  are  told  that  in  the  "Third 
World"— the  world  of  the  developing 
countries— the  charge  is  laid  against 
international  law  that  it  is  simply  a  form 
of  neoimperialism.  Only  too  often,  how- 
ever, this  rhetoric  is  an  attempt  to 
forestall  us  in  indicating  to  some  of  the 
emerging  or  developing  countries  what 
their  legal  obligations  are.  This  is  a  piece 
of  gamesmanship  we  would  do  well  not 
to  heed.  On  the  other  hand,  these 
countries  are  also  telling  us  that  they 
have  a  demand  for  legal  change.  This  is 
something   to    which    we   should  listen 


most  carefully.  But,  because  we  have 
not  been  clear-cut  in  our  thinking  only 
too  often,  our  responses  to  gamesmen's 
charges  have  been  as  conciliatory  as 
those  to  the  people  who  are  making 
serious  claims  for  legal  change.  Our  own 
confusion  about  international  law  has 
encouraged  others  to  assert  the  non- 
existence, or  the  disuetude,  of  many 
legal  rights  which  have  a  lively  claim  for 
contemporary  respect,  recognition,  and 
vindication.  It  is  as  if,  being  careless 
about  its  own  most  valuable  legal  pro- 
tection, namely  law  itself,  the  United 
States  were  encouraging  others  to  be 
more  careless  about  this  country's  rights 
than  they  would  normally  be.  But  this  is 
an  aside.  We  must  turn  back  to  our  main 
problem  in  this  part  of  my  lecture, 
namely,  that  of  legal  change  in  interna- 
tional law. 

If,  for  the  sake  of  an  easy  and 
familiar  model  in  its  general  outline  at 
least,  we  look  at  the  domestic  law  of  the 
United  States  for  an  example,  we  see 
the  functioning  legislatures  as  well  as 
the  courts  and  the  executives.  Now  we 
know  the  function  of  a  legislature  is  to 
keep  law  in  tune  with  society,  or  at  least 
we  are  told  this  is  the  function  of  the 
legislature.  In  contrast  with  this  situa- 
tion, there  is  no  legislature  or  any 
similar  institution  in  the  international 
legal  order  which  can  be  called  upon  to 
bring  about  timely  legal  change.  But  this 
does  not  necessarily  mean  that  interna- 
tional law  is  a  body  of  archaic  and 
antiquated  rules  which  can  only  be 
found  in  the  doctrines,  writings,  and 
practices  of  17th  century  Western 
Europe  which  have  remained  unchanged 
ever  since.  Despite  its  lack  of  the  usual 
accouterments  of  legal  reform  through 
legislation  and  despite  the  fact  that  the 
possession  of  a  legislative  organ  would 
possibly  help  international  law  to  be 
both  more  elegant  and  contemporary, 
international  law  does  change.  It  can,  at 
times,  change  with  surprising  speed. 
States  can  change  their  legal  rights  and 
obligations  by  entering  into  treaties,  and 
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more  and  more  international  law  is 
being  expressed  in  multilateral  conven- 
tions. States  may  also  enter  into  re- 
gional agreements  and  bilateral  treaties. 
As  far  as  those  treaties  are  concerned, 
states  may  also  alter  and  redefine  their 
legal  relations  amongst  themselves  very 
considerably.  Again,  a  trend  in  bilateral 
treaties  may  start  a  new  development  in 
general  customary  international  law. 
For  example,  one  of  the  most  signifi- 
cant factors  of  the  Alabama  Claims 
Arbitration  was  not  that  this  was  one  of 
the  very  early  arbitrations  to  which 
sovereign  states  resorted,  despite  the 
very  high  and  hostile  feelings  which  ran 
on  each  side,  but  also  because  it  was 
significant  in  the  development  of  the 
rules  of  neutrality.  This  arbitration  was 
called  to  decide  a  dispute  between  the 
United  States  and  Great  Britain  after 
the  defeat  of  the  Southern  Confederacy. 
The  United  States  asserted  that  Great 
Britain  had  allowed  the  Alabama  and 
the  Georgia  and  their  warlike  equip- 
ment, to  be  built  and  supplied  by 
British  yards  contrary  to  the  latter 's 
duties  as  a  neutral. 

The  parties  met  in  head-on  dispute 
over  the  question  of  law  since,  at  that 
time,  doubts  still  existed  as  to  the  duties 
of  a  neutral  state  regarding  the  supply 
of  war  vessels  to  a  belligerent.  But,  by 
the  Treaty  of  Washington  of  1871,  the 
parties  agreed  to  the  famous  "Three 
Rules"  which  have  since  then  come  to 
be  regarded  as  substantially  reflecting 
the  customary  international  law  duties 
of  neutrals  and,  with  some  changes, 
have  been  formulated  in  article  8  of  the 
Hague  Convention  No.  13  of  1907. 
They  provide,  in  effect,  that  a  neutral 
state  must  use  "due  diligence"  to  pre- 
vent: 

(1)  the  fitting  out,  arming,  adapting, 
or  equipping  of  a  vessel  in  its  jurisdic- 
tion which  it  has  reason  to  believe  is 
intended  to  cruise  or  otherwise  engage 
in  hostile  acts  against  a  government  with 
which  it  is  at  peace; 

(2)  the   departure  of  such   a  vessel, 


once  it  has  been  fitted  out,  armed, 
equipped,  adapted  or  built,  from  its 
jurisdiction;  and 

(3)  violation  of  these  duties  within 
its  ports,  roadsteads,  and  waters. 

Thus,  in  addition  to  their  utility  as 
defining,  or  redefining,  the  obligations 
of  the  parties  and  to  expressing  agree- 
ment between  states  on  a  contractural 
footing  by  setting  an  example  for  future 
conduct,  bilateral  as  well  as  multilateral 
treaties  can  start  new  developments  in 
customary  international  law.  Secondly, 
legal  change  comes  about  by  what  is 
regarded  as  a  second  source  of  law  (as 
prescribed  in  article  38  of  the  Statute  of 
the  International  Court  of  Justice), 
namely  by  custom.  Old  customs  can  be 
dispensed  with.  Long  before  the  chal- 
lenges of  the  modern  age,  for  example, 
the  idea  that  a  state  could  acquire 
territory  simply  by  discovering  it  had 
disappeared  well  before  the  end  of  the 
19th  century  as  a  result  of  the  techno- 
logical and  population  changes  of  that 
century.  In  previous  centuries,  when 
explorations  had  been  conducted  in 
leaky  wooden  hulks,  propelled  only  by 
sails  or  oars,  an  adventurer  was  able  to 
acquire  territory  for  his  sovereign 
simply  by  an  act  of  discovery.  In  the 
19th  century,  with  the  introduction  of 
iron-  and  steel-hulled  steamships,  we 
find  that  to  recognize  this  as  a  basis  of 
title  becomes  no  longer  feasible.  There 
would  have  been  too  many  title- 
conferring  "discoveries"!  Something 
much  more  came  to  be  required  before 
international  law  could  recognize  the 
acquisition  of  territory— so  occupation 
came  to  be  developed  as  a  replacement 
of  discovery  as  a  legal  concept  which 
could  validly  provide  states  with  original 
titles  to  masterless  lands.  Occupation 
called  for  more  activity  than  discovery 
did,  namely  a  real  "taking"  of  and 
exercise  of  control  over  the  territory  in 
question  before  it  could  be  said  to 
belong  to  the  claimant.  Thus  we  have 
here  an  early  example  of  technological 
and    demographic    change    effecting    a 
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change  in  customary  law.  Today,  of 
course,  customary  law  seems  almost  to 
be  withering  before  the  rapidity  of 
technological  and  demographic  change. 
But  this  can  be  overstated.  While  some 
aspects  are  withering,  others,  interest- 
ingly enough,  are  acquiring  a  new  vigor 
and  are  requiring  a  new  restatement. 

V.  THE  CRISIS  OF 
INTERNATIONAL  LAW 

My  last  observation  is  not  intended 
to  palliate  the  fact  that  international 
law  is  in  a  state  of  crisis  today.  This  has 
many  causes  and  more  symptoms.  With- 
out any  notion  of  ordering  these  in  a  list 
of  importance,  I  would  like  briefly  to 
indicate  them  as  follows:  the  techno- 
logical revolution;  the  population  ex- 
plosion; the  decolonialization  policies  of 
the  former  European  empires  (Western 
European  empires,  not  the  Eastern 
European  ones)  and  the  proliferation  of 
new  "developing"  states;  the  rise  of 
single-party  states  as  the  norm  of  the 
developing  world  instead  of  the  demo- 
cratic two-party  or  multiparty  politics 
which  had  been  hoped  for  and  opti- 
mistically predicted  at  the  time  of  the 
independence  of  more  new  countries; 
and,  finally,  revolutionary  communism. 
But,  as  I  indicated  earlier,  these  factors 
have  not  led  to  a  widespread,  root-and- 
branch  denial  of  international  law,  but 
only  to  disputes  as  to  the  meaning, 
scope,  and  content  of  specific  rules,  to 
claims  for  legal  change,  and  to  an 
acceleration  of  social  change.  This  last, 
the  factor  of  acceleration,  places  inter- 
national law  under  increasing  stress  on 
account  of  the  paucity  of  its  institutions 
geared  towards  responding  to  the  needs 
of  accelerated  legal  change. 

On  the  other  side  of  the  coin  we  find 
there  is  a  great  and  very  important 
proliferation  of  universal  and  regional 
agencies.  The  central  organization  in 
international  law  is  the  United  Nations; 
but  there  are  many  more  international 


agencies  than  just  this  one.  And  these 
are  becoming  of  increasing  importance. 
There  are  regional  agencies  such  as  the 
Organization  of  American  States  and 
collective  self-defense  arrangements  like 
the  North  Atlantic  Treaty  Organization. 
There  are  important  universal  agencies 
such  as  the  Universal  Postal  Union  and 
the  International  Telecommunication 
Union.  These,  I  must  emphasize,  exist  as 
institutions  of  international  law.  Al- 
though you  may  not  realize  it,  they 
affect  your  daily  lives.  The  fact  that  you 
can  have  rapid  and  cheaply  mailed 
letters  from  anywhere  in  the  world  to 
the  United  States,  the  fact  that  you  can 
send  telegrams  anywhere  in  the  world 
from  the  United  States  or  receive  tele- 
vision news  items  by  satellite  are  due  to 
these  and  other  important  international 
organizations. 

Lastly,  there  is  the  peace-enforcing 
function  of  regional  organizations.  I  will 
just  give  you,  as  my  time  is  running  out, 
one  example.  The  Cuban  Missile  Crisis 
in  1962,  and  the  defensive  quarantine 
which  was  imposed  in  response  thereto 
were  achieved  through  the  procedures 
and  processes  of  the  Organization  of 
American  states.  The  U.S.  Navy  could 
act  as  it  did  only  through  the  intelligent 
utilization  of  the  United  Nations 
Charter  and  the  Rio  de  Janeiro  Pact. 
Our  trump  card  was  the  agreement  of 
the  Organization  of  American  States 
that  the  Soviet  missiles  in  Cuba  were  a 
threat  to  this  hemisphere.  We  may  hope 
that  it  is  through  the  regional  and 
universal  organs  of  peace  and  progress 
that  desirable  legal  change  can  be 
brought  about  in  a  timely  way  and  that 
they  will  increasingly  carry  the  burden 
which  has  come  to  be  too  heavy  for 
customary  international  law  and  tradi- 
tionally  drafted   treaties  to  bear  alone. 

It  is  for  this  reason  that  it  is  now 
possible  to  discern  an  emerging  quasi- 
competence  on  the  part  of  international 
organizations,  and  especially  the  United 
Nations,  to  indicate,  by  their  practice 
and   by   their  formulations  of  generally 


56 


held  basic  values  and  programs  of  legal 
change,  emerging  doctrines  and  pre- 
cepts. These  enjoy,  in  international  law, 
at  least  the  equivalent  of  the  "directive 
principles"  of  the  Indian  and  Irish  con- 
stitutions. In  some  cases,  furthermore, 
they    may    have    a    more    direct   "self- 


executing"  effect  They  may  offer  a 
new  source  of  law  responsive  to  both 
the  interests  calling  for  change  and 
those  promoting  the  values  of  stability 
and  continuity.  To  do  so  they  must, 
however,  reflect  a  general,  if  not  a 
universal,  consensus. 


* 
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LEGAL  FOUNDATIONS  OF 


INTERNATIONAL  RELATIONS 


Manley  O.  Hudson 


In  his  introduction  to  the  latest  Blue 
Book  published  by  the  Naval  War 
College,  Admiral  Spruance  quoted  what 
he  termed  "a  prophetic  utterance" 
made  in  1889  by  William  Edward  Hall. 
Hall's  treatise  on  International  Law  was 
a  standard  exposition  of  the  British 
point  of  view  over  a  whole  generation. 
This  was  his  statement  which  was 
quoted  by  Admiral  Spruance: 

It  is  a  matter  of  experience  that 
times,  in  which  international  law 
has    been    seriously    disregarded, 
have  been  followed  by  periods  in 
which    the    European   conscience 
has  done  penance  by  putting  itself 
under    straiter    obligations    than 
those      which     it     had     before 
acknowledged.     There     is     no 
necessity    to   suppose  that  things 
will  be  otherwise  in  the  future.  I 
therefore  look  forward  with  much 
misgiving  to  the  manner  in  which 
the  next  great  war  will  be  waged, 
but  with  no  misgiving  at  all  as  to 
the  character  of  the  rules  which 
will    be    acknowledged   ten   years 
after      its      termination,      by 
comparison    with   the   rules   now 
considered  to  exist. 
We  live  today  in  a  decade  following  a 
great  war.  I  wish  I  might  tell  you  that 
because     of    the    penance    which    the 
world's   conscience    has  suffered,   great 
changes    are    in    progress   such    as   Hall 
foresaw.    I    would    find   it   difficult   to 


make  such  a  statement,  however,  and 
perhaps  we  shall  be  on  safer  ground  if 
we  confine  our  attention  today  to  the 
international  law  which  has  grown  up  in 
the  past,  even  though  in  some  respects  it 
has  been  seriously  disregarded  in  recent 
years. 

Our  system  of  international  law  has 
been  developed  over  a  period  of  more 
than  three  centuries.  It  is  distinctly 
Western  and  European  in  origin.  In 
tracing  its  growth,  we  usually  refer  to 
the  Spanish  jurist-theologians  of  the 
sixteenth  century,  but  we  ascribe  first 
place  to  Hugo  Grotius  whose  great  book 
on  "The  Law  of  War  and  Peace"  was 
first  published  in  1625.  For  a  long 
period,  international  law  was  conceived 
to  be  not  only  European,  but  also 
Christian,  and  its  application  was 
limited  to  Christian  States.  In  the  course 
of  the  nineteenth  century,  however,  we 
broke  ourselves  free  from  such  limita- 
tions, and  in  the  words  of  the  World 
Court  the  principles  of  international  law 
"are  in  force  between  all  independent 
nations"  and  "apply  equally"  to  all  of 
them. 

Fundamental  in  our  thinking  on  in- 
ternational law  is  the  conception  of  a 
community  of  States.  All  States  are 
necessarily  members  of  this  community. 
There  is  no  room  in  the  modern  world 
for  a  hermit  State  living  outside  of  the 
community— even  Nepal  has  recently 
come  to  a  realization  of  this  fact,  and 
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has  brought  itself  into  relations  with 
other  States. 

If  you  ask  me  the  number  of  States 
forming  this  international  community,  I 
cannot  give  a  simple  answer  and  I  think 
you  and  I  might  have  some  differences 
of  opinion.  There  are  fifty -eight 
"States"  which  are  members  of  the 
United  Nations— at  least  they  are  all 
called  "States"  in  the  Charter,  though 
some  of  them  do  not  deserve  the  com- 
pliment A  considerable  number  of 
States  are  not  members  of  the  United 
Nations.  If  we  attempted  to  list  them, 
we  should  probably  be  able  to  agree  on 
fifteen;  but  we  might  run  into  differ- 
ences of  opinion  concerning  an  addi- 
tional eight  or  ten,  for  the  status  of 
some  political  communities  is  always  in 
doubt  New  States  have  come  upon  the 
horizon,  and  some  of  those  we  listed  a 
decade  ago  have  disappeared. 

We  start  basically,  then,  with  the  fact 
that  some  seventy-five  or  eighty  States 
exist  in  the  world— they  are  more  inter- 
dependent than  independent— and  with 
the  conception  that  these  States  form  a 
community.  This  community  must  have 
a  law  to  regulate  the  relations  of  its 
members.  That  is  the  fundamental  fact 
underlying  international  law. 

This  community  has  suffered  greatly 
in  the  past  from  lack  of  organization.  In 
the  early  part  of  the  last  century,  what 
was  known  as  the  Concert  of  Europe 
assumed  a  general  direction  of  European 
affairs  in  times  of  crisis;  but  organiza- 
tion for  regulating  ordinary  peace-time 
relations  was  wholly  lacking.  Soon  after 
the  middle  of  the  century,  as  the 
progress  of  inventions  began  to  draw 
peoples  nearer  together,  we  began  to  get 
some  permanent  organizations.  An 
International  Telegraphic  Union, 
formed  in  1865,  still  exists  as  the 
International  Telecommunications 
Union;  and  the  Universal  Postal  Union, 
formed  in  1874,  is  still  functioning 
smoothly. 

Such  successes  led  quite  naturally  to 
attempts  to  form  international  organiza- 


tion of  a  more  general  character.  The 
series  of  Peace  Conferences  held  at  The 
Hauge  in  1899  and  1907-the  Con- 
ference projected  for  1914  never  met— 
represented  a  feeble  effort  in  this  direc- 
tion. Far  more  ambitious  was  the 
League  of  Nations  which  began  to  func- 
tion in  1920.  In  the  course  of  twenty 
years,  it  laid  many  useful  foundations. 
Looking  back  on  the  period,  its  failures 
can  easily  be  exaggerated— in  some  part 
they  were  due  to  the  abstention  of  our 
own  country.  Yet  the  successes  were 
notable,  and  they  paved  the  way  for  a 
new  effort  to  be  undertaken  when  a 
disastrous  World  War  had  intervened. 

The  United  Nations  follows  in  the 
footsteps  of  the  League  of  Nations. 
Indeed,  its  Charter  is  in  a  sense  a  revised 
version  of  the  Covenant.  I  am  not 
disposed  to  overstate  the  prospect 
created  by  such  a  world  organization.  It 
still  lacks  universality.  It  is  crippled  by 
limitations,  some  of  them  formalized  in 
its  Charter,  some  of  them  due  to 
divisions  among  peoples  which  the 
Charter  cannot  erase.  Of  course  failures 
are  to  be  expected— that  is  true  also  of 
the  Government  of  the  United  States, 
though  it  is  one  of  the  most  stable  and 
successful  governments  in  the  world. 
Yet  failure  does  not  always  denote  the 
unwisdom  of  initial  effort,  and  if  the 
United  Nations  can  be  kept  functioning 
its  successes  may  far  outbalance  its 
failures.  A  prospect  exists,  therefore,  for 
a  greatly  strengthened  international  law 
to  serve  the  interests  of  a  community  of 
States,  more  integrated  than  it  has  ever 
been  in  the  past. 

I  think  one  can  safely  speak  today  of 
a  growing  body  of  constitutional  inter- 
national law.  Even  since  1945,  great 
progress  has  been  made  in  this  direction. 
The  Charter  of  the  United  Nations  is 
more  than  an  ordinary  international 
treaty.  Some  of  its  provisions  expressly 
envisage  States  which  are  not  parties  to 
it.  And  under  the  Charter  a  number  of 
specialized  agencies  have  been  brought 
into  relations  with  the  overall  Organiza- 
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tion—  a  feat  which  was  never  achieved 
by  the  League  of  Nations  despite  the 
anticipation  put  down  in  Article  24  of 
the  Covenant 

One  can  also  speak  today  of  a  great 
volume  of  international  legislation 
which  orders  our  international  inter- 
course. It  is  true  that  we  do  not  have  an 
international  parliament  exercising  legis- 
lative functions  analogous  to  those  of 
the  Congress  of  the  United  States  or  of 
the  Parliament  at  Westminster.  Yet  it 
would  be  a  mistake  to  draw  from  this 
fact  the  deduction  that  we  have  no 
legislation  operating  across  national 
frontiers.  Over  almost  a  hundred  years, 
a  clear-cut  legislative  process  has  been 
developed;  after  preparations  which  are 
frequently  very  protracted,  representa- 
tives of  many  States  assemble  in  an 
international  conference,  and  they  often 
succeed  in  reaching  agreement  on  legis- 
lative texts  which  later  become  opera- 
tive in  consequence  of  their  ratification. 
International  legislation  is  like  national 
legislation  in  that  there  is  no  require- 
ment that  it  be  universally  applicable,  or 
that  it  should  bind  those  who  do  not 
assent  to  it. 

Thanks  to  this  international  legis- 
lative process,  we  have  today  a  great 
volume  of  world  law,  some  of  it 
accumulated  over  a  period  of  many 
years.  Unfortunately,  it  is  little  known. 
Even  writers  on  international  law  often 
ignore  it,  so  that  we  cannot  be  too 
severe  in  our  reproof  of  those  lay 
writers  and  speakers  who  advocate  the 
creation  of  a  vague  "world  law"  without 
taking  account  of  what  we  have  already. 
In  a  series  of  fat  volumes  entitled 
"International  Legislation,"  I  have 
attempted  to  collect  the  legislative  texts 
of  the  past  thirty  years;  these  volumes 
are  in  the  Library  of  the  Naval  War 
College,  and  if  you  will  glance  at  them  I 
think  you  will  be  impressed  with  the 
extent  of  the  achievement. 

During  the  past  hundred  years, 
progress  can  also  be  noted  in  the  field  of 
international    adjudication.    Here,    too, 


we  have  suffered  from  lack  of  organiza- 
tion in  the  past.  Yet  in  the  course  of  a 
century,  scored  of  ad  hoc  international 
tribunals  have  been  created  for  the 
judicial  application  of  international  law, 
and  with  but  few  exceptions  they  have 
functioned  with  remarkable  success. 
The  fact  inspired  a  robust  movement  for 
creating  a  permanent  tribunal  to  which 
States  might  take  their  differences  for 
adjudication  according  to  law.  The  Per- 
manent Court  of  Arbitration,  created  in 
1899,  as  a  consequence  of  this  move- 
ment, was  indeed  a  feeble  step;  yet  for  a 
quarter  of  a  century,  it  yielded  some 
results.  If  it  is  now  somewhat  moribund, 
it  still  exists  with  the  support  of  more 
than  forty  States.  The  Central  American 
Court  of  Justice,  created  under  a  Con- 
vention of  1907,  had  a  checkered  career 
and  expired  at  the  end  of  a  decade. 

A  more  important  step  for  strength- 
ening international  law  was  taken  in 
1920  when  the  Permanent  Court  of 
International  Justice  was  created.  For 
almost  twenty  years  before  the  recent 
war,  it  functioned  actively  to  the  gen- 
eral satisfaction  of  the  world.  As  I  was 
for  ten  years  a  judge  of  this  Court,  it 
was  a  happy  day  for  me  when  the 
Conference  at  San  Francisco  decided  to 
take  the  Court  over  as  an  organ  of  the 
United  Nations,  and  to  annex  its 
Statute,  slightly  refurbished,  to  the 
Charter.  It  was  rechristened  the  Interna- 
tional Court  of  Justice,  but  the  chain  of 
continuity  was  not  broken.  This  Court 
is  now  in  session  at  The  Hague,  dealing 
with  the  Corfu  Channel  Case  between 
the  United  Kingdom  and  Albania— a 
case  of  great  interest  to  naval  officers.  I 
am  now  engaged  in  writing  the  story  of 
its  activities  during  its  twenty-seventh 
year. 

I  do  not  minimize  the  difficulty  of 
persuading  States  to  confer  on  the 
World  Court  jurisdiction  over  their  legal 
disputes.  In  1945,  as  in  1920,  a  deter- 
mined effort  was  made  to  write  into  its 
Statute  provisions  which  would  have 
invested   the  Court   with   what   we   call 
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"compulsory  jurisdiction"— i.e.,  jurisdic- 
tion independent  of  States'  consent 
given  at  the  time.  While  that  effort 
failed,  provisions  were  adopted  to  en- 
able States  desiring  to  do  so  to  confer 
such  jurisdiction  on  the  Court  as  be- 
tween themselves,  and  thirty-two  States 
are  now  bound  by  declarations  which 
have  this  effect.  It  is  to  me  a  matter  for 
regret  that  the  declaration  made  by  the 
United  States  in  1946  was  narrowed  by 
two  frustrating  reservations,  one  of 
which  would  disable  the  Court  from 
exercising  jurisdiction  over  a  dispute  to 
which  the  United  States  is  a  party  if  the 
United  States  declares  the  dispute  to 
relate  to  a  domestic  matter.  Fortu- 
nately, this  American  example  has  not 
been  followed  by  many  other  States. 
Despite  such  difficulties  one  can  only 
conclude  that  very  considerable  progress 
has  been  made  in  this  matter. 

More  encouraging,  perhaps,  is  the  fact 
that  general  agreement  now  exists  in  the 
world  on  the  basic  features  of  interna- 
tional adjudication.  Opinion  is  unani- 
mous as  to  the  nature  of  the  judicial 
function,  and  as  to  the  essential  elements 
of  the  procedure  to  be  followed.  Nor  is 
there  disagreement  concerning  the  obli- 
gation of  States  to  comply  with  a  judg- 
ment of  an  international  tribunal.  As  a 
matter  of  history,  the  record  of  such 
compliance  over  the  years  is  quite  re- 
markable. If  there  have  been  a  few  cases 
in  which  losing  States  have  refused  to 
carry  out  international  judgments,  they 
are  the  exception  and  not  the  rule.  Not 
once  has  any  State  defied  the  World 
Court  by  declining  to  abide  by  its  judg- 
ment declaring  the  applicable  law. 

I  have  spoken  of  the  growth  of  a 
constitutional  international  law  for  the 
community  of  States,  of  the  develop- 
ment of  a  fecund  process  of  interna- 
tional legislation,  and  of  the  reassuring 
record  of  international  tribunals.  Let  me 
now  say  a  word  concerning  the  vast 
number  of  bipartite  treaties  by  which 
States  have  sought  to  regulate  their 
conduct. 


I  suspect  that  most  of  us  do  not 
appreciate  the  number  of  treaties  in 
force  in  the  world  at  any  given  time. 
Some  twenty  years  ago,  a  colleague  of 
mine  estimated  that  not  less  than  fifteen 
thousand  treaties  were  then  in  force.  I 
believe  his  estimate  today  would  go 
beyond  that  figure,  though  the  precise 
status  of  some  treaties  may  be  in  doubt. 
The  Department  of  State  is  now  issuing 
an  excellent  publication  entitled  United 
States  Treaties  and  Other  International 
Acts  Series.  If  you  will  leaf  through  the 
recent  numbers  of  that  Series,  I  think 
you  may  be  surprised  at  the  extent  of 
your  American  treaty  law.  Such  bi- 
partite treaties  are  followed  and  applied 
in  every-day  life  as  a  matter  of  course. 
Rarely,  in  time  of  peace  at  any  rate, 
does  any  State  refuse  to  meet  its  treaty 
obligations  as  it  understands  them  to  be. 
No  country  wishes  to  have  the  reputa- 
tion of  violating  its  pledged  word. 

Two  facts  are  outstanding  from  this 
review:  first,  that  judgments  of  interna- 
tional tribunals  are  as  a  rule  always 
complied  with;  and  second,  that  treaty 
obligations  are  habitually  met. 

There  remains  another  field  in  which 
international  law  has  been  and  con- 
tinues to  be  developed— the  field  of 
customary  law.  When  over  a  consider- 
able period  of  time  we  find  that  a 
number  of  States  have  followed  a  course 
of  action  in  the  belief  that  they  were 
acting  in  accordance  with  what  the  law 
ordains,  we  can  say  that  a  customary 
rule  of  law  has  come  into  being.  Such  a 
situation  must  be  appreciated,  of 
course,  and  the  appreciation  must  be 
made  by  men  trained  in  legal  technique. 
I  do  not  wish  to  exaggerate  the  extent 
to  which  existing  international  law  is 
based  on  practice  evidencing  custom, 
but  within  limits  this  must  be  recog- 
nized as  one  of  the  ways  by  which  law 
accumulates. 

Perhaps,  I  should  illustrate  this  point. 
Over  a  course  of  many  years,  numerous 
States  asserted  jurisdiction  over  a  part 
of     the     seas     bathing     their     coasts: 
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gradually,  the  range  of  cannon-shot  was 
taken  as  the  limit  of  such  jurisdiction, 
and  in  the  nineteenth  century  this  range 
came  to  be  measured  in  terms  of  leagues 
or  miles.  The  States  of  the  world  are  not 
agreed  on  the  number  of  miles— some 
take  three,  some  take  more;  but  there  is 
now  a  rule  of  customary  law  that  the 
marginal  sea  forms  part  of  the  territory 
of  a  littoral  State,  subject  only  to  the 
innocent  passage  of  the  vessels— at 
least  the  merchant  vessels— of  other 
States. 

What  I  have  said  may  be  summarized 
in  a  statement  concerning  the  sources  of 
International  Law.  Basing  myself  on 
Article  38  of  the  Statute  of  the  Interna- 
tional Court  of  Justice,  I  must  put  first 
"international  conventions,  whether 
general  or  particular,  establishing  rules 
recognized  by  the  States  concerned." 
Then  a  second  source  is  "international 
custom,  as  evidence  of  a  general  practice 
accepted  as  law";  these  are  the  words  of 
the  Statute,  but  I  should  prefer  to  say 
"international  practice,  as  evidence  of  a 
general  custom  accepted  as  law."  Then 
the  Statute  lists  "the  general  principles 
of  law  recognized  by  civilized  na- 
tions"—this  seems  to  mean  that  the 
Court  may  apply  principles  of  national 
law;  as  all  nations  are  "civilized," 
though  not  in  one  mould,  perhaps  the 
limitation  in  the  Statute  is  a  bit  in- 
vidious. 

Fourth  and  fifth  sources  are  put 
down  in  the  Statute  as  "judicial  deci- 
sions and  the  teachings  of  the  most 
highly  qualified  publicists  of  the  various 
nations";  but  these  are  referred  to  as 
,  only  "subsidiary  means  for  the  deter- 
mination of  rules  of  law."  International 
judicial  decisions  do  not  narrow  down 
from  precedent  to  precedent  as  do  the 
decisions  of  national  courts  in  our  com- 
mon   law.    A    case    seldom    involves   a 


situation  precisely  analogous  to  that  of 
a  previous  case,  and  precedent  plays  less 
of  a  role  in  international  adjudications 
than  in  the  work  of  national  courts. 

As  to  the  teachings  of  publicists,  I 
would  suggest  that  one  must  be  on  his 
guard.  Few  are  writers  whose  works  can 
be  used  without  careful  attention  to 
their  nationality,  the  date  and  place  of 
their  writing,  and  the  circumstances 
which  inspired  it.  Writers,  even  dead 
ones,  seldom  deserve  the  compliment 
paid  in  calling  them  "authorities."  In 
this  country,  the  treatise  published  by 
Wheaton  a  century  ago  is  outstanding- 
it  has  gone  through  many  editions,  and 
has  been  widely  published  in  transla- 
tions—and yet  I  should  hesitate  to  con- 
sider it  authoritative. 

If  you  wish  to  have  at  hand  a  useful 
readable  treatise  which  is  not  too  bulky 
for  following  the  development  of  inter- 
national law,  I  can  suggest  two  such 
small  volumes  to  you:  "The  Law  of 
Nations,"  by  my  Oxford  colleague  Pro- 
fessor J.L.  Brierly— now  in  its  third 
edition;  and  "International  Law"  by  my 
friend  Charles  G.  Fenwick,  of  the  Pan 
American  Union— also  now  in  its  third 
edition.  I  can  also  suggest  two  periodi- 
cals which  you  may  wish  to  have  at 
hand:  the  weekly  Bulletin  of  the  De- 
partment of  State,  and  the  quarterly 
American  Journal  of  International  Law, 
over  the  past  forty-two  years. 

My  lecture  today  is  of  an  introduc- 
tory character.  I  have  sought  to  give  you 
only  a  general  account  of  the  legal 
foundations  of  international  relations, 
without  going  into  the  substantive  con- 
tent of  our  existing  law.  In  our  future 
work  we  shall  have  occasion  to  muster 
some  of  its  precepts  and  principles,  and 
to  relate  them  to  the  concrete  situations 
with  which  a  naval  officer  is  frequently 
faced. 
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SOVIET  INTERPRETATION  AND  APPLICATION 


OF  INTERNATIONAL  LAW 


John  N.  Hazard 


Soviet  lawyers  did  not  begin  thinking 
about  international  law  until  the  year 
1922.  The  Minister  of  Justice  in  that 
year  gave  a  speech  to  all  of  the  lawyers 
in  the  capital  at  Moscow,  outlining  the 
tasks  of  Soviet  legal  research,  and  he  put 
first  among  those  tasks  the  study  of 
International  Law.  He  recommended  to 
the  law  professors  who  were  there 
before  him  (most  of  them  professors 
from  before  the  Revolution,  who  had 
continued  on  after  the  Revolution)  that 
they  study  the  two  volumes  of  treaties 
which  the  Ministry  of  Foreign  Affairs 
had  already  published,  in  which  he  said 
there  were  seventy-two  documents,  and 
that  they  try  to  draw  some  generaliza- 
tions from  this  experience.  He  also  said 
that  he  thought  the  two  volumes  would 
be  found  to  open  a  great  many  new 
perspectives  and  that  they  might  pro- 
vide some  truly  practical  directives  for 
Soviet  foreign  policy.  In  short  he  told 
the  law  professors  before  him  that  he,  as 
Commissar  of  Justice,  thought  there 
were  to  be  found  in  international  law 
some  practical  advantages  for  Soviet 
foreign  policy.  He  came  out,  then,  for 
the  pragmatic  approach:  International 
Law  was  to  be  useful  to  Soviet 
politics. 

Why  the  year  1922- why  did  this 
not  happen  earlier?  As  you  all  know, 
the  Revolution  was  in  the  fall  of  1917. 
The   Soviet  lawyers  were  very  scornful 


of  international  law  in  the  years 
between  1917  and  1922.  In  accordance 
with  their  Marxist  training,  they  felt 
that  law  was  an  instrument  of  policy— 
whether  it  be  domestic  law  (what  we 
call  "municipal  law'')  or  international 
law.  They  said:  "Look  at  who  the 
people  are  on  the  scene  today  who  are 
using  international  law.  They  are  the 
great  capitalist  powers."  Therefore, 
since  international  law  in  their  way  of 
thinking  was  an  instrument  of  policy  it 
must  be  capitalist  in  its  purposes;  it 
must  be  designed  to  achieve  capitalist 
ends,  which  they  said  were  certainly  not 
Soviet  ends  (Soviet  ends  being  opposed 
to  capitalist  ends  and  heading  towards 
Socialist,  and,  ultimately,  Communist 
ends).  So  they  felt  this  was  an  instru- 
ment not  for  them.  It  was  an  instru- 
ment, if  you  will,  which  had  been 
created  by  enemies,  was  being  used  by 
enemies  and  was  something  which  the) 
should  leave  alone. 

The  spring  of  1918  provided  some- 
thing of  a  test  because  the  German 
Army  kept  marching  into  Russia.  The 
question  was:  How  should  they  stop  the 
German  Army?  The  first  approach  of 
the  Bolshevik-Communist  leadership 
was  appeal  to  world  public  opinion. 
They  sent  Trotsky  and  a  group  of 
workers  and  peasants— very  simple 
people,  indeed— out  to  Brest  Litovsk  to 
talk  with   the  Germans  and  to  appeal, 
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over  the  heads  of  the  Germans,  to  the 
people  of  the  world.  They  hoped  that 
through  this  propaganda  barrage  they 
might  be  able  to  stop  the  Germans— but 
they  did  not  stop  them.  The  Germans 
continued  to  march.  So  Lenin,  with 
considerable  opposition  in  his  own 
party,  reached  the  conclusion  that  the 
only  way  to  stop  the  Germans  was  to 
sign  a  peace  treaty  with  them.  In  other 
words,  he  utilized  one  of  the  basic 
institutions  in  international  law— 
namely,  a  peace  treaty— to  stop  the 
Germans.  He  did  that  and  they  stopped! 
He  had  found  that  by  using  interna- 
tional law  in  this  simple  fashion  he  had 
achieved  an  end  which  he  thought 
important  to  Soviet  Russia. 

In  1921,  some  years  later,  recogni- 
tion was  accorded  the  new  Soviet  gov- 
ernment by  a  great  many  countries  of 
Western  Europe,  and  naturally,  in  the 
course  of  recognition,  agreements  were 
necessary  to  regulate  the  relationships 
between  the  States  which  had  recog- 
nized Russia.  Then  commercial  trade 
began.  It  became  necessary  to  have  a 
good  many  commercial  treaties.  It  was 
in  this  fashion  that  the  seventy-two 
treaties  found  their  way  into  the  two 
volumes  which  the  Commissar  of  Justice 
said  in  1922  should  be  studied.  In  effect 
he  was  saying:  "We  have  acted— now 
find  out  what  we  have  done."  This  is  a 
well-known  approach  to  life,  as  some  of 
you  who  are  philosophers  know,  and 
one  that  might  be  called  "pragmatism. " 
You  act  and  then  you  try  to  find  out 
the  philosophical  basis  for  your  action. 
So  the  Commissar  was  saying:  "Let  us 
do  this  because  we  may,  in  so  doing, 
discover  how  to  utilize  this  new  body  of 
principles  to  our  advantage." 

I  think  that  in  these  first  years  it  is 
obvious  that  the  Soviet  policy  makers 
had  reached  the  conclusion  that  interna- 
tional law,  at  least  in  some  of  its 
aspects,  offered  means  of  furthering 
Soviet  interests.  Soviet  scholars  were 
therefore  asked  to  study  the  origin  of  all 
of  the  rules  of  international  law  for  the 


purpose  of  deciding  which  of  them 
might  be  considered  useful  in  the  future 
and  also  which  of  them  might  be  con- 
sidered dangerous  and  therefore  should 
be  disavowed  or  ignored. 

This  attitude  which  appeared  in  1922 
has  remained  the  basic  attitude  of 
Soviet  scholars  and  Soviet  diplomats  to 
the  present  day.  It  has  been  very  simply 
stated— so  simply  stated  that  I  think 
they  have  created  a  disadvantage  for 
themselves  in  putting  it  into  such  words. 
Their  Professor  Feodore  I.  Kozhev- 
nikov,  who  is  now  the  Soviet  judge  on 
the  International  Court  of  Justice  at 
The  Hague,  wrote  in  his  book  in  1948 
this  brief  explanation  of  the  Soviet 
attitude  towards  international  law: 

Those    institutions   in   interna- 
tional law  which  can  facilitate  the 
execution  of  the  stated  tasks  of 
the    U.S.S.R.   are  recognized  and 
applied  by  the  U.S.S.R.,  and  those 
institutions  which  conflict  in  any 
manner   with   these  purposes  are 
rejected  by  the  U.S.S.R. 
That  is  a  perfectly   frank  statement.  I 
think  that  since   1948  they  may  have 
regretted     that     they     let     Professor 
Kozhevnikov  publish  the  statement  for 
it  has  not  appeared  in  the  more  recent 
books  in  quite   such  precise  terms,  al- 
though the  attitude  is  certainly  present; 
that  is,  the  Soviet  Union  takes  what  is 
useful   and  discards  that  which  is  not 
useful.  They   do  not  accept,  then,  the 
whole  garment;  they  tear  it  into  pieces, 
take   the  pieces  that  meet  their  needs 
and  throw  the  rest  in  the  basket.  If  we 
understand  that  this  is  the  principle  on 
which  they  operate— that  international 
law  has  some  real  value  to  them,  not  all 
of  it  but  part  of  it  (which  is  certainly  no 
longer   the    principle    with    which   they 
started  that  no  part  of  international  law 
was  of  any  value),  we  are  prepared  to 
move  on  to  some  of  the  details  which,  I 
think,    will    indicate     how    they     have 
utilized    some    of    the    institutions    of 
international    law    and   how    they   have 
rejected    others    because    they    do    not 
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think   that   they    meet   their   purposes. 

Let  us  approach,  first,  the  question 
of  the  delineation  of  frontiers  on  land, 
on  sea,  and  in  the  air.  There  is  no 
frontier  of  the  Soviet  Union  today 
which  is  not  delineated  by  some  docu- 
ment in  international  law  (the  reason 
that  I  have  the  map  here  is  so  that  you 
may  see  the  U.S.S.R.  right  before  you). 
This  does  not  mean  that  the  Soviet 
officials  themselves  have  written  the 
treaties,  although  they  have  been  very 
active  in  negotiating  treaties  which 
establish  frontiers.  Some  of  the  fron- 
tiers—particularly the  one  with  China— 
the  great  one  running  from  the  Afghan 
frontier  to  the  Pacific— rest  on  Czarist 
international  treaties,  the  first  treaty 
being  that  of  1727  and  there  being  a 
good  many  since  that  time.  The  Soviet 
authors  say  very  definitely  in  their 
books  that  this  is  an  example  of  a 
situation  in  which  international  law, 
established  by  a  Czarist  treaty,  has  met 
their  purposes.  So  they  rely  upon  inter- 
national law  to  establish  their  frontier 
with  China. 

On  the  western  side  they  did  not 
have  an  established  frontier  because 
there  had  been  a  great  deal  of  change 
after  the  First  World  War  and  a  series  of 
little  wars.  So  in  1921  they  set  about  to 
establish  frontiers  with  the  Baltic 
Republics,  with  Poland,  and  then  with 
the  countries  in  the  Near  and  Middle 
East.  Here,  then,  they  have  utilized 
international  law,  some  of  it  antedating 
the  Revolution,  to  establish  their  land 
frontiers.  Of  course  after  the  last  war 
they  reestablished  those  western  fron- 
tiers through  another  series  of  treaties 
for  a  very  conventional  and  interna- 
tional law  approach  to  the  establish- 
ment of  frontiers. 

The  treaties  have  been  less  numerous 
on  the  seas.  There  are  some  examples, 
such  as  the  treaty  with  England  of 
1930,  which  had  to  do  in  the  main  with 
English  fishing  vessels'  rights  in  waters 
of  the  Arctic.  The  treaty  provided  that 
the  English  fishing  boats  might  fish  to 


within  three  miles  of  the  low-water 
mark  along  the  northern  coast  of  the 
Soviet  Union.  In  establishing  this  three- 
mile  limit  for  the  English  in  this  treaty, 
the  Soviet  government  stated  that  it 
retained  for  itself  freedom  of  action  to 
claim  whatever  frontier  it  might  wish 
generally  under  international  law.  In 
most  of  their  dealings  since  that  time 
Soviet  officials  have  maintained  a 
twelve-mile  limit. 

In  the  Soviet  statute,  which  is  only  a 
domestic  statute  but  which  establishes 
the  regime  to  be  applied  within  the 
twelve-mile  limit,  they  do  not  claim  that 
they  own  as  their  own  territory  the 
maritime  belt  to  a  twelve-mile  width. 
They  do,  however,  claim  that  any  ship 
that  enters  that  twelve-mile  belt  is  sub- 
ject to  examination  of  her  documents. 
Also,  if  she  has  any  Soviet  citizens  on 
board  who  are  leaving  the  country 
without  permission,  these  citizens  may 
be  removed.  In  a  way  the  U.S.S.R.  has 
shown  her  very  practical  approach  by 
not  saying  whether  she  does  or  does  not 
consider  this  her  territory.  The  one 
thing  which  she  does  say  for  all  the 
world  to  read  is  that  if  you  come  within 
that  twelve-mile  limit  you  are  going  to 
be  searched,  and  if  the  searchers  find 
Soviet  citizens  on  board,  they  are  going 
to  be  taken  off.  That  is  very  practical 
and  I  suppose  that  from  the  Soviet 
point  of  view  that  is  enough,  for  they 
have  made  clear  their  intent.  They  have 
also  provided  that  within  that  twelve- 
mile  limit  their  own  border  patrol  ships 
may  run  without  lights  at  night. 

On  the  sea  again,  but  now  in  terri- 
tory where  they  cannot  claim  exclusive 
control— for  example,  the  Caspian  Sea, 
the  Black  Sea  and  the  Baltic  Sea— they 
have  made  an  effort  to  negotiate  treaties 
which  would  close  those  seas  to  all 
powers  except  the  nations  surrounding 
them;  i.e.,  except  the  so-called  "Littoral 
States."  In  1935,  they  made  a  treaty 
with  Iran  concerning  the  Caspian  Sea. 
This  provided  that  no  vessels  except 
those   of  the  Iranian  and  Soviet  States 
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might  sail  upon  that  sea.  Of  course  they 
have  never  been  quite  so  successful  in 
closing  the  Baltic  and  Black  Seas,  but 
they  have  asserted  constantly  in  their 
books  that  in  their  opinion  these  should 
be  closed  seas.  All  those  who  know 
anything  about  the  Soviet  position  are 
now  waiting  to  see  what  you  people  will 
do  this  summer  when  you  sail  your 
ships  into  the  Black  Sea  to  visit  the 
Turkish  ports  on  the  north  shores  of 
Turkey.  When  I  read  about  the  summer 
plan  in  The  New  York  Times,  I  con- 
cluded that  our  Navy  has  been  reading 
the  Soviet  textbooks,  as  I  am  doing,  and 
has  thought  it  desirable  to  try  out  the 
Soviet  attitude  on  the  Black  Sea.  For 
some  of  you  on  board  those  ships  it 
may  be  an  interesting  summer.  It  is  clear 
what  the  Soviets  would  like  to  do 
because  they  tried  to  induce  Turkey  to 
permit  a  Soviet  fortress  at  the  mouth  of 
the  Black  Sea,  which  was  to  "aid" 
Turkey  in  controlling  the  Straits.  You 
can  imagine  how  the  Soviet  forces 
would  aid  Turkey!  The  Straits  would 
have  been  closed  completely  to  warships 
of  non-Littoral  States.  The  Soviet  re- 
quest was  never  granted  by  the  Turks, 
but  it  does  indicate  the  Soviet  attitude: 
The  U.S.S.R.  would  if  it  could,  close  to 
Naval  forces  the  two  accesses  to  the  sea 
frontiers  of  their  country  through  the 
Black  and  Baltic  Seas.  They  have  al- 
ready effectively  closed  the  Caspian  Sea 
in  permitting  only  Persian  ships,  in 
addition  to  their  own,  to  sail  it. 

In  the  air,  the  Soviet  claim  has  been 
the  established  international  law  prin- 
ciple that  the  air  space  over  a  territory  is 
the  property  of  the  power  that  owns  the 
territory.  They  have  absolutely  refused 
to  consider  the  proposal  of  the  Interna- 
tional Civil  Aviation  Organization  to 
establish  the  five  air  freedoms  which 
would  permit  a  relaxation  of  that  rigid 
principle.  So,  again,  this  aspect  of  inter- 
national law  meets  their  needs,  and  it  is 
espoused. 

Take  the  enormous  Arctic  frontier. 
What   is   their   attitude    on   this?   Here, 


they  have  been  a  little  ingenious,  al- 
though they  hasten  to  add  that  they  are 
following  Canadian  practice— that  this  is 
not  their  idea,  but  Canada's.  It  is  true 
that,  chronologically,  one  Canadian 
senator  suggested  the  idea  first  in  the 
Canadian  Parliament  and  that  it  was 
later  adopted  in  principle  by  the 
Canadian  Parliament.  The  U.S.S.R.  has 
declared  that  all  land  already  discovered 
and  to  be  discovered  within  the  Arctic 
sector  would  be  Soviet  territory,  the 
Arctic  sector  being  that  part  of  the 
Arctic  which  lies  between  a  line  drawn 
from  the  Bering  Straits  on  the  eastern 
end  and  the  border  of  Norway  on  the 
western  end  to  the  North  Pole.  Any 
land  within  that  area,  even  if  not  dis- 
covered, would,  under  this  Soviet 
declaration,  be  claimed  as  Soviet  terri- 
tory. Likewise,  of  course,  they  are 
prepared  to  permit  Norway,  Canada, 
Denmark  (to  the  extent  that  she  con- 
trols Greenland),  and  so  on,  to  have 
their  little  sectors  within  which  the 
Soviet  Union  would  not  interfere. 

Take  another  area  in  which  Soviet 
policy  makers  have  been  interested  in 
international  law;  namely,  in  the  treat- 
ment of  prisoners  of  war.  When  the  war 
with  Germany  began,  they  found  them- 
selves in  a  difficult  position  because 
they  had  never  reaffirmed  the  Czarist 
signature  upon  the  Hague  Convention 
relating  to  prisoners  of  war.  They  had 
no  formal  position  in  international  law 
under  which  they  could  claim  protec- 
tion for  their  soldiers  when  prisoners  of 
war  of  the  enemy.  But  Professor  Eugene 
A.  Korovine,  who  wrote  the  standard 
Red  Army  Manual  on  International 
Law,  claimed  that  even  though  the 
Soviet  government  had  not  taken  the 
trouble  (as  it  did  with  the  frontier  with 
China)  to  reaffirm  the  Czarist  signature 
and  claim  that  it  was  expecting  all  rights 
which  might  exist  under  the  Hague 
Convention,  it  now  claimed  that  the 
principles  of  the  Hague  Convention  had 
become  so  well  established  in  interna- 
tional law   that  the  Soviet  Union  could 
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rely  upon  them  to  demand  protection 
for  its  own  soldiers  and  sailors  when 
captured  by  the  enemy.  By  this  method, 
the  U.S.S.R.  adopted  a  treaty  which  it 
had  not  previously  taken  into  its  arsenal 
as  something  on  which  it  wished  to  rely. 

After  the  war,  when  the  matter  was 
renegotiated  in  the  famous  Geneva  Con- 
ventions of  1949,  the  U.S.S.R.  sent  a 
vigorous  delegation  under  a  general  as 
well  as  delegations  from  the  Ukraine 
and  Bielorussia.  In  their  textbooks 
Soviet  authors  now  claim  that  the 
Geneva  Convention  of  1949  is  largely 
the  work  of  their  own  people  and  that  it 
was  achieved  in  the  face  of  opposition 
from  what  they  call  "the  Anglo- 
American  block."  Not  having  been  at 
Geneva  and  not  having  studied  this 
matter  in  detail,  I  am  not  able  to  give 
you  material  to  refute  this  charge.  What- 
ever its  foundation,  the  fact  that  it  is 
made  indicates  that  Soviet  policy 
makers  are  very  proud  of  the  Geneva 
Conventions  and  seem  to  feel  that  they 
established  principles  of  law  to  which 
the  Soviet  government  wishes  to  adhere. 
It  is  to  be  noted,  however,  that  the 
U.S.S.R.  signed  the  Geneva  Conventions 
with  a  reservation  that  no  prisoner  of 
war  who  had  violated  the  principles  of 
the  Nuremberg  Trial  could  claim  protec- 
tion under  the  Conventions. 

Take  the  question  of  guerilla  warfare. 
This  is  one  in  which  Soviet  authors 
profess  to  see  a  class  interest.  They  have 
been  very  unhappy  about  the  lack  of 
protection  in  the  Hague  Convention  of 
guerillas  who  are  found  operating  be- 
hind enemy  lines  without  a  uniform 
well  after  the  enemy  has  rolled  over  the 
territory.  Their  argument  is  that  this 
lack  of  protection  was  established  by 
the  German  Imperial  Staff  years  ago 
because  it  facilitated  the  German  type 
of  warfare— namely,  warfare  by  troops 
in  uniform  under  rigid  discipline— and 
that  the  Germans  were  by  no  means 
going  to  have  irregulars  shooting  at 
them  from  the  rear  in  this  fashion. 
Therefore,    after    this    last    war   Soviet 


authors  asked  in  their  legal  periodicals 
for  a  revision  of  the  law  relating  to 
guerillas,  or  "partisans"  as  they  always 
call  them,  so  that  the  law  would  protect 
partisans  even  when  wearing  no  uni- 
forms and  long  after  the  front  lines  had 
passed  beyond  their  little  villages.  The 
Soviet  authors  said  that  the  capitalist 
powers  had  refused  to  move  in  the 
direction  of  protection  because  it  was 
through  partisans,  or  guerrillas,  that 
revolutionary  movements  were  con- 
ducted in  Malaya  and  in  the  Philippines. 
On  the  basis  of  that  charge,  the  Soviet 
lawyers  claimed  that  a  change  in  inter- 
national law  was  desirable  from  their 
point  of  view  because  it  would  further 
the  interests  of  world  revolution. 

Take,  now,  diplomatic  intercourse. 
This  has  been  very  difficult  for  the 
Soviet  government  because  so  little  of 
the  law  relating  to  diplomatic  inter- 
course is  to  be  found  in  treaties.  It  is 
largely  customary,  except,  of  course,  for 
the  ranking  of  diplomats  in  the  Treaty 
of  Vienna  of  1815.  The  question  in  this 
field  in  Soviet  minds  has  always  been:  Is 
there  a  disadvantage  to  the  U.S.S.R. 
lurking  in  the  customary  law  relating  to 
diplomatic  intercourse?  They  have 
directed  their  scholars  to  do  research  in 
this  area  to  try  and  determine  what 
disadvantage  might  be  found  if  such  and 
such  principles  were  accepted.  Gener- 
ally, their  attitude  has  been  one  of 
acceptance. 

In  1927,  they  enacted  a  statute 
saying  that  they  would  grant  to  repre- 
sentatives of  foreign  powers  all  diplo- 
matic privileges  under  international  law 
if  their  diplomats  were  granted  the  same 
privileges  in  the  countries  from  which 
these  representatives  came.  They  have, 
however,  from  time  to  time  permitted  a 
series  of  what  we  consider  violations  of 
the  general  principles  of  international 
law  relating  to  diplomatic  intercourse. 
They  have  also  tried  a  few  experiments. 
For  example,  they  said  that  they  saw  no 
reason  for  having  ambassadors  on  the 
one    hand    and   ministers  on   the   other 
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hand;  they  said  "let's  make  everybody 
equal."  They  called  their  ambassadors 
and  ministers  by  a  single  generic  term. 
The  difficulty  with  this  was  that  every- 
one said:  "Well,  this  does  not  conform 
to  the  Code  of  the  Congress  of  Vienna. 
We  do  not  know  what  these  things  are. 
So  at  any  dinner  party  they  must  sit  at 
the  foot  of  the  table  because  they  have 
no  rank. "  Thus,  in  any  general  relation- 
ships in  the  diplomatic  community  the 
Soviet  diplomats  were  always  last.  Of 
course,  this  was  the  very  last  thing  the 
Soviet  government  wanted,  so  they  then 
conformed  to  the  international  practice 
of  designating  their  representatives  as 
"ambassadors"  or  as  "ministers."  In  this 
particular  case  international  law  has 
moved  on  for  there  is  hardly  a  State  left 
where  there  is  not  an  ambassador.  In 
effect  the  equality  of  diplomats  which 
the  Soviet  government  originally 
espoused  is  little  by  little  coming  about. 
The  U.S.S.R.  has  also  introduced 
into  the  field  of  diplomatic  intercourse 
another  point  which  it  claims  to  be  an 
innovation,  and  that  is  the  demand  that 
there  be  diplomatic  immunity  accorded 
commercial  representatives  of  the  Soviet 
type  States.  If  you  study  your  interna- 
tional law,  you  will  find  that  in  general 
(although  it  is  not  absolutely  certain)  if 
a  diplomat  engages  in  commerce,  he  is 
not  immune  from  suit  on  his  contracts 
(one  of  the  historic  examples  was  when 
the  Persian  ambassador  sold  rugs  at  the 
back  door  of  his  Washington  home). 
Diplomats  are  only  immune  as  to  their 
diplomatic  activities  and  not  as  to  any 
commercial  activities  which  they  may 
conduct.  Yet,  the  Soviet  government 
was  in  the  position  of  conducting  all  of 
its  commerce,  because  of  its  Socialist 
attitude  which  took  the  form  of  the 
monopoly  of  State  trade,  through 
agents  of  the  State.  Under  international 
law  these  agents  were  to  be  treated 
differently  from  the  ambassadors  of  the 
Soviet  Union,  yet  the  Soviet  govern- 
ment felt  that  it  was  desirable  that  its 
representatives  be  treated  exactly  alike. 


Probably  this  desire  for  protection  arose 
partly  because,  as  we  have  since  found 
out,  the  diplomatic  agents  and  commer- 
cial agents  had  been  engaged  in  a  good 
many  things  other  than  representation 
of  their  States.  Commercial  agents  seem 
to  have  been  particularly  suited  for 
espionage  work  because  of  the  type  of 
travel  that  they  do  in  conducting  com- 
mercial affairs. 

Most  of  the  States  of  the  world 
refused  to  give  diplomatic  immunity  to 
Soviet  commercial  agents,  at  least  under 
law  other  than  that  established  by  a 
treaty.  If  States  have  been  able  to  get 
something  in  return  which  they  thought 
worthwhile,  they  have  granted  diplo- 
matic immunity  to  Soviet  commercial 
agents.  These  States  have  said:  "Well, 
we  will  give  your  commercial  agents 
diplomatic  immunity.  But  in  any  event 
we  will  hold  the  Soviet  commercial 
mission  responsible  in  the  courts  of  our 
country  on  any  contract  which  it  may 
make  if  the  contract  is  broken.  So  the 
individual  is  free  from  arrest— that  is,  he 
is  not  put  in  jail  or  he  is  not  personally 
sued  but  his  mission  may  be  sued." 

You  will  find  treaties  relating  to  this 
subject  varying  in  accordance  with  the 
distance  from  Moscow  of  the  country 
concerned.  The  countries  closest  have 
had  to  accept  the  most,  while  the  ones 
farthest  away  (that  includes  the  United 
States,  of  course)  have  accepted  none  of 
it  whatever.  We  give  no  diplomatic 
immunity  of  any  kind  to  the  commer- 
cial agents  of  the  Soviet  States.  On  the 
contrary,  we  have  refused  to  let  them 
establish  commercial  missions  in  the 
United  States,  except  during  the  war, 
and  they  have  to  conduct  their  commer- 
cial affairs  through  an  American  corpo- 
ration, The  Amtorg  Trading  Corpora- 
tion, established  under  the  laws  of  the 
State  of  New  York,  and  therefore  sub- 
ject to  all  of  the  rules  of  an  ordinary 
domestic  corporation. 

As  to  official  secrets,  what  is  the 
Soviet  attitude  in  international  law  on 
this  subject?  I  think  that  here  we  find 
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the  reflection  of  both  Russian  history 
and  Soviet  political  theory.  I  am  one  of 
those  who  think  that  Professor  Toynbee 
of  England  is  probably  right  when  he 
says  that  we  cannot  overlook  the  in- 
fluence upon  Russian  mentality  of  the 
long  history  of  Russia,  during  which 
Russia  has  been  invaded  frequently. 
Russians  seem  to  think  that  every  for- 
eigner is  the  advance  guard  of  an  inva- 
sion—particularly if  he  happens  to  be  a 
German  or  a  Japanese.  This  is  one  of  the 
things  which  I  believe  explains  present 
attitudes.  Soviet  leaders  are  unreason- 
ably frightened  of  German  rearmament 
because  of  this  long  history.  Professor 
Toynbee  says  that  we  cannot  overlook 
that  fact.  Together  with  the  influence  of 
history  there  is  the  influence  of  Soviet 
political  theory.  This  theory  teaches 
that  as  the  capitalist  powers  see  the 
Soviet  Union  (a  Socialist  power)  de- 
velop and  become  strong,  they  will 
conclude  that  the  U.S.S.R.  cannot  be 
permitted  to  advance  to  a  position  of 
strength.  The  capitalist  powers  are  ex- 
pected to  fight  a  preventive  war  to 
reduce  the  Soviet  system  to  impotency. 
Because  of  these  two  influences— one 
historical  and  one  based  upon  political 
theory— Soviet  policy  makers  seem  to 
see  capitalists  under  the  bed  far  more 
than  any  rational  person  would  think 
possible.  This  position  has  been  evi- 
denced in  the  Soviet  attitude  towards 
the  international  law  relating  to  com- 
munications between  representatives  of 
foreign  states  and  their  own  people. 
This  question  of  communication 
reached  an  important  point  for  the 
United  States  in  1933,  when  we  recog- 
nized the  U.S.S.R.  We  were  going  to 
send  a  great  many  engineers  to  the 
U.S.S.R.  to  conduct  the  work,  for 
example,  of  building  the  great  dam 
across  the  Dnieper  River  and  to  do 
other  commercial  tasks.  Mr.  Roosevelt 
was  very  worried  lest  the  Soviet  attitude 
on  official  secrets  put  some  of  these 
American  engineers  in  jail  when  they 
showed     normal     American     curiosity 


about  the  operations  of  the  plants  in 
which  they  were  working.  So  he  turned 
to  Mr.  Litvinov,  when  Mr.  Litvinov 
came  from  the  U.S.S.R.  to  seek  recogni- 
tion, and  said;  "I  must  have  some  sort 
of  guarantee  that  Americans,  in  the 
normal  course  of  ferreting  out  informa- 
tion about  which  they  are  naturally 
curious— if  they  find  some  and  com- 
municate it  to  their  employers  or  even 
to  the  American  government— will  not 
be  prosecuted  as  spies."  So  we  do  have 
in  our  exchange  of  letters  between  Mr. 
Litvinov  and  President  Roosevelt  the 
paragraph  that  says  as  follows: 

The  right  to  obtain  economic 
information     is     limited     in     the 
U.S.S.R.,    as   in    other   countries, 
only   in   the  case  of  business  and 
production  secrets  and  in  the  case 
of  the  employment  of  forbidden 
methods;     i.e.,     bribery,     theft, 
fraud,  etc.,  to  obtain  such  infor- 
mation. 
Then  Mr.  Litvinov  goes  on  and  says: 
The   category   of  business  and 
production    secrets    naturally    in- 
clude the  official  economic  plans 
in   so   far  as  they   have  not  been 
made    public,    but  not  individual 
reports  concerning  the  production 
conditions  and  the  general  condi- 
tions of  individual  enterprises. 
This  would,  then  (and  it  did),  permit 
American  engineers  to  show  an  interest 
in  what  was  going  on  in  the  factory  in 
which  they  were  working  and  getting  all 
of  the  information   necessary  for  their 
participation    without  being  treated  as 
having  violated  the  Official  Secrets  Act 
of  the  Soviet  Union. 

That  was  in  1933.  Since  that  time 
there  has  been  a  considerable  tightening- 
up  of  the  situation.  In  1947,  right  after 
the  war,  the  Soviet  government  enacted 
a  law  in  which  it  listed  the  matters 
which  it  considered  "State  secrets."  The 
act  of  any  Soviet  citizen  giving  informa- 
tion of  this  kind  was  punishable  under 
the  Criminal  Code.  When  you  read  that 
list  you   will   find   that   it  goes  beyond 
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anything  you  have  ever  imagined  as  a 
secret.  There  is,  of  course,  included 
military  information,  but  the  list  goes 
on  from  that  to  other  areas  that  are 
new:  industrial  production  figures  for 
the  whole  or  a  part  of  the  U.S.S.R.  (in 
other  words,  it  cannot  be  told  how 
many  shoes  are  produced  without  vio- 
lating the  Official  Secrets  Act);  agricul- 
tural production  figures  (there  can  be 
no  telling  of  the  sugar  beet  production); 
information  on  domestic  trade  (it  can- 
not be  told  how  much  butter  is  sold,  for 
example,  in  the  city  of  Gorki  during  the 
month  of  January);  information  on 
foreign  trade  (it  cannot  be  told  how 
much  yak  wool  the  Soviets  buy  from 
Afghanistan);  information  on  technical 
improvements  not  yet  released. 

The  very  next  day  after  listing  the 
types  of  information  to  be  kept  secret 
there  was  added  a  second  statute  (I  do 
not  know  why  it  was  separate)  which 
said  that  if  any  of  this  information 
happened  to  be  in  documents  which 
were  lost  by  a  Soviet  citizen  through 
negligence,  he  could  be  prosecuted  for 
violation  of  the  Official  Secrets  Act. 
You  can  see  from  these  laws  that  Soviet 
policy  makers  have  become  very  severe 
about  disclosure  of  information  relating 
to  their  economy.  Of  course,  it  is  not  a 
violation  of  the  law  to  communicate 
something  which  has  already  been  in  the 
newspapers  and  which  their  domestic 
censorship  has  already  passed,  but  it  is  a 
violation  to  communicate  something 
which  their  censorship  has  not  already 
passed.  In  order  to  make  this  restriction 
effective,  it  was  provided  in  1947  that 
no  Soviet  citizen  might  communicate 
economic  information  destined  for  for- 
eigners to  anyone  except  the  Ministry  of 
Foreign  Trade,  which  then  in  turn 
would  give  such  parts  of  it  as  were 
desirable  to  the  foreign  government  or 
the  foreign  business  man  concerned.  So 
if  you  go  to  the  U.S.S.R.  seeking  a 
contract,  and  you  are,  for  example,  The 
General  Electric  Company,  you  cannot 
ask  for  this  information  from  one  of  the 


plant  managers  without  violating  the 
statute— you  get  the  information  only 
from  the  Ministry  of  Foreign  Trade. 

I  think  that  this  attitude  toward 
official  secrets  is  an  explanation  of 
Soviet  feeling  about  the  scheme  for 
atomic  energy  control  which  has  been 
proposed  in  the  United  Nations.  I 
believe  that  Soviet  policy  makers  think 
of  atomic  energy  not  only  as  a  war 
potential,  but  as  a  very  important  ulti- 
mate source  of  power— particularly  in 
the  great  desert  area  of  their  country 
where  there  is  no  other  source  of 
energy.  Lenin  said  early  in  the  1920s 
that  the  key  to  the  economy  of  the 
Soviet  Union  as  of  that  time  was  elec- 
trical energy,  and  I  think  that  this 
attitude  is  carried  over  to  today.  Soviet 
leaders  feel  that  the  key  to  an  under- 
standing of  their  economy,  which  they 
are  going  to  protect  in  every  possible 
way  by  making  it  a  crime  to  divulge 
secrets  about  it,  is  the  amount  and 
location  of  this  new  source  of  power. 
Hence,  any  scheme  for  a  control  of 
atomic  energy  which  involves  inspection 
is  important— not  alone  because  it  might 
disclose  where  the  bombs  are  being 
made,  but  it  might  tell  where  the  power 
stations  are  located  as  well  as  their 
capacity.  From  the  Soviet  point  of  view 
the  location  and  capacity  of  a  power 
station  is  important— perhaps  almost  as 
important  as  the  location  of  the  manu- 
facture of  bombs.  This  concept  of 
secrecy  of  power  resources  is  a  com- 
pletely foreign  one  to  us,  as  you  well 
know,  because  we  can  read  in  American 
magazines  where  all  of  the  power  sta- 
tions of  the  United  States  are  located 
and  just  exactly  what  their  production 
is. 

There  is  another  matter  of  concern 
to  international  law,  the  Soviet  espousal 
of  absolute  sovereignty.  "Sovereignty" 
is  a  very  popular  word  in  international 
law.  In  fact  it  was— and  probably  still 
is— indicative  of  one  of  the  basic  princi- 
ples of  international  law  during  the  last 
century    and    in    the    20th    century.    I 
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suppose  no  slogan  has  been  more  popu- 
lar before  the  bar  of  public  opinion 
throughout  the  world  than  the  preserva- 
tion of  sovereignty.  In  the  main  it  was 
the  principle  of  international  law  on 
which  the  Little  Powers  relied  in  their 
struggle  with  Great  Britain  during  the 
last  century  and  on  which  the  Latin 
American  countries  relied  in  opposing 
us.  It  provided  the  basis  for  a  very 
powerful  argument.  It  meant  that  little 
countries  must  be  left  free  to  conduct 
their  affairs  without  having  the  big 
countries  interfere  in  those  affairs; 
hence,  letting  them  preserve  sover- 
eignty. We  in  the  United  States  have 
been  one  of  the  strongest  supporters  of 
this  principle,  as  you  well  know.  We 
even  refused  to  enter  the  League  of 
Nations  after  the  last  war  because  we 
thought  this  would  be  a  threat  to  our 
independence,  and,  hence,  to  our  sover- 
eignty. We  even  now  are  reluctant  to  go 
before  the  World  Court  in  all  situations. 
We  have  a  provision  that  we  will  accept 
the  jurisdiction  of  the  International 
Court  of  Justice,  or  World  Court,  only  if 
we  in  our  own  opinion  consider  that  the 
case  before  it  does  not  concern  a  matter 
of  our  own  domestic  affairs.  So  we  are 
for  sovereignty,  too.  Yet,  we  have 
reached  the  conclusion  that  we  must 
abandon  sovereignty  in  some  measure  in 
order  to  unite  and  to  find  greater 
strength  in  cooperation  against  aggres- 
sion. We  who  are  also  for  sovereignty 
say  that  there  are  some  circumstances 
when  nations  must  delegate  their  sover- 
eignty to  an  international  agency.  They 
must  unite  in  order  to  protect  them- 
selves and,  therefore,  to  preserve  their 
sovereignty.  This,  then,  provides  a  little 
background  for  consideration  of  the 
Soviet  position. 

The  Soviet  government  has  con- 
stantly maintained  in  its  speeches  in  the 
United  Nations,  and  in  the  law  articles 
which  its  professors  publish,  that  it  is 
for  sovereignty,  the  basic  principle  of 
international  law,  much  more  than  is 
the  United  States,  and  that  the  U.S.S.R. 


is  not  prepared  to  see  international  law 
developed  to  a  point  where  any  aspect 
of  sovereignty  shall  be  relinquished. 
There  is  a  long  line  of  steps  which  the 
Soviet  government  has  taken,  indicating 
how  in  a  practical  way  it  will  refuse  to 
accept  any  change  in  international  law 
on  this  subject.  For  example,  it  has 
refused  to  accept  the  compulsory  juris- 
diction of  the  International  Court  of 
Justice  under  any  circumstances;  it  will 
bring  a  case  before  the  Court  if  it 
wishes,  but  it  will  not  permit  itself  to  be 
required  to  do  so.  It  has  refused  to 
permit  the  International  Court  of 
Justice  to  interpret  the  Charter  of  the 
United  Nations,  saying  that  this  is  a 
matter  for  political  agencies  to  inter- 
pret. It  has  refused  to  accept  the  bind- 
ing force  of  a  majority  decision  in  the 
Little  Assembly  of  the  United  Nations. 
It  has  refused  to  permit  the  estab- 
lishment of  an  International  Court  of 
Human  Rights,  which  would  decide 
when  the  covenant  of  human  rights  has 
been  violated,  saying  that  this  is  a 
matter  for  each  country  to  decide  for 
itself.  It  has  refused  to  submit  to  arbi- 
tration, as  we  understand  it,  although  it 
claims  that  it  submits  to  arbitration; 
however,  when  you  study  the  arbitra- 
tion treaties  which  it  has,  there  is  never 
a  third  impartial  person  as  the  arbiter- 
there  are  just  the  two  sides— and  that  in 
our  parlance  is  not  arbitration.  So,  all 
along  the  way  the  U.S.S.R.  has  reserved 
for  itself  its  freedom  to  decide  what 
aspects  of  international  law  it  will 
accept  and  what  aspects  it  will  not 
accept— and  it  will  do  this  through  the 
interpretive  process;  it  is  not  going  to 
have  any  outsiders  sit  in  judgment  upon 
its  interpretation  but  is  reserving,  as  it 
says,  its  complete  right  of  sovereignty. 
W.W.  Kulsky  in  his  article,  which  is 
on  my  reading  list,  says  that  the  Soviet 
Union  has  preferred  "old-fashioned  in- 
ternational law"  because  of  its  emphasis 
upon  the  importance  of  sovereignty, 
whereas  we,  on  the  other  hand,  arc 
moving  away  from  this  concept  to  the 
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extent  that  we  find  it  desirable  to  save 
our  sovereignty,  if  you  will,  to  protect 
ourselves  against  aggression.  As  a  result 
of  this  difference  of  opinion,  the  gulf  is 
widening  between  us  and  the  Soviet 
policy  makers— we  moving  towards  col- 
lective security  and  they  maintaining  a 
rigid  position,  which  was  the  position 
popular  in  the  nineteenth  century. 

I  have  now  concluded  my  discussion 
of  the  circumstances  in  which  the  Soviet 
Union  has  been  maintaining  the  old  law 
to  meet  its  needs  of  self-protection. 

Let  us  turn  to  the  aspects  of  interna- 
tional law,  as  Soviet  authors  see  them, 
which  can  advance  Soviet  interests 
beyond  its  frontiers.  In  this  connection, 
I  want  to  point  out  what  you  all  know: 
it  is  the  great  dream  of  all  Soviet  policy 
makers  that  the  Soviet  system,  or  what 
they  call  the  "world  revolution,"  shall 
extend  around  the  world.  You  know  of 
these  dreams  of  expansion.  How  do 
Soviet  authors  think  that  international 
law  can  help  realization  of  these 
dreams?  It  is  interesting  that  they  look 
to  the  body  of  international  law  doc- 
trine as  an  instrument  in  their  arsenal  of 
expansion— not  only  as  an  instrument  in 
protecting  themselves,  as  we  see  in  the 
last  part  of  what  I  have  just  said  by 
reference  to  old-established  principles  of 
sovereignty,  but  also  as  a  means  of 
expanding.  Some  of  the  areas  in  which 
they  have  done  thinking  in  this  sphere 
are  particularly  newsworthy  today. 
Take  Korea,  for  example.  The  Soviet 
Union  wanted  to  try  to  keep  the  United 
Nations  out  of  that  conflict.  How  were 
they  to  do  it  in  a  way  which  sounded  as 
though  it  were  required  by  international 
law?  Their  argument  was  simply  that 
both  halves  of  Korea  are  to  be  found  on 
opposite  sides  of  what  is  only  an  armi- 
stice line— the  38th  parallel.  They  say  it 
is  one  country  and  when  the  north 
starts  fighting  the  south,  there  is  created 
the  same  problem  which  Abraham  Lin- 
coln faced:  it  is  just  a  civil  war.  In  a  civil 
war,  as  happened  in  our  Civil  war,  we 
said  to  everybody:  "You  keep  out"  (the 


British  included).  When  the  British  tried 
to  get  in,  we  succeeded  eventually  in 
getting  some  reparations  out  of  them. 
So  the  doctrine  is  well  established  that 
foreign  nations  cannot  legally  intervene 
in  a  civil  war— and  particularly  so  under 
the  Charter  of  the  United  Nations, 
which  says  that  the  United  Nations  shall 
not  intervene  in  a  matter  of  domestic 
concern.  The  Soviet  position  has  been 
very  simple:  Korea  is  one  unit;  the 
north  is  fighting  the  south;  the  United 
Nations  has  come  in  and  is  violating  the 
Charter  and  international  law,  generally, 
because  it  is  intervening  in  a  civil  war. 
Soviet  lawyers  have  absolutely  refused 
to  take  into  consideration  the  statement 
of  the  legal  adviser  to  the  United 
Nations,  Mr.  A.H.  Feller  to  the  effect 
that  the  38th  parallel  became  a  de  facto 
fronter;  i.e.,  it  was  no  longer  just  an 
armistice  line.  Hence,  since  it  was  a 
State  frontier,  when  the  north  marched 
south  it  started  not  a  civil  war  but  a  war 
between  separate  States;  thus,  it  was 
something  with  which  the  United  Na- 
tions could  concern  itself  without 
violating  its  own  Charter. 

One  of  the  things  which  I  want  to 
ask  this  afternoon  is:  Does  the  same 
doctrine  apply  in  Germany— Should  the 
two  halves  of  Germany  start  fighting 
today?  Does  it  apply  between  Formosa 
and  the  rest  of  China?  Does  it  apply 
between  the  north  and  south  half  of 
Vietnam?  In  other  words,  can  we  expect 
this  same  argument  to  be  used  in  those 
three  situations,  all  of  which  may  within 
a  relatively  short  time  come  into  the 
news  again? 

There  is  another  direction  in  which 
Soviet  authors  have  moved  in  which 
they  think  international  law  is  to  their 
advantage:  they  think  it  can  be  used  to 
open  the  door  to  military  aid  to  native 
revolt.  On  the  one  hand  they  seek  to 
exclude  the  United  Nations  from  par- 
ticipating in  the  war  in  Korea;  yet,  on 
the  other  hand,  they  want  in  some  way 
or  another  to  be  able  to  participate  in 
that  war  without  violating  the  very  law 
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that  they  are  claiming  on  their  side  in 
opposing  the  United  Nations.  How  are 
they  going  to  do  this?  Just  consider  the 
international  lawyers  sitting  down  in  the 
Soviet  Foreign  Office  with  their  pencils 
and  writing  out  the  brief  for  the  field 
commanders. 

This  reminds  me  of  a  conversation 
with  a  citizen  of  a  certain  state,  who 
said  that  his  country  always  had  an 
international  lawyer  on  the  bridge  of 
every  flagship  so  that  the  lawyer  could 
support  the  admiral's  commands  with  a 
good  brief  before  the  action  was 
finished.  Whether  this  was  actually  done 
I  do  not  know,  but  there  is  somewhat  of 
a  temptation  to  do  just  that.  Of  course, 
we  international  lawyers  think  it  would 
be  the  wrong  approach— we  would  like 
to  see  it  the  other  way  around.  But  I  do 
not  want  to  conceal  from  you  people 
who  are  going  to  be  on  the  bridges  that 
there  is  the  possibility  of  making  use  of 
an  international  law  professor  on  the 
bridge. 

What  are  the  Soviet  authorities  doing 
to  open  the  door  for  their  participation  in 
native  revolts  while  keeping  the  Ameri- 
cans and  the  United  Nations  out?  Well, 
they  have  expanded  the  concept  of 
volunteers  to  the  point  that  we  in  the 
United  States  have  thought  ridiculous. 
It  happens  that  in  international  law 
there  is  no  rule  which  requires  a  State  to 
prevent  her  Nationals  from  enlisting  in 
the  army  of  another  State.  Certainly 
this  audience  knows  well  that  a  great 
many  Americans  enlisted  under  the 
banner  of  King  George  VI  in  the  last 
war,  either  in  Canada  or  directly  in 
England;  some  also  enlisted  in  the 
French  Army.  So  there  is  a  well- 
accepted  principle  of  international  law 
that  an  individual  may  join  anybody's 
army  without  violating  international 
law.  If  he  takes  an  oath  to  the  sovereign 
of  that  other  army,  he  may  lose  his 
citizenship.  However,  that  is  not  a  prob- 
lem of  international  law  but  a  problem 
of  domestic  law. 

In    Korea,    whole   armies  with   their 


own  officers  appeared  from  China  on 
the  Korean  side  as  volunteers.  Right  up 
to  the  end  Arthur  Dean,  when  he 
negotiated  with  the  northern  half  in  the 
tent  at  Panmunjom,  negotiated  with  a 
Chinese  general  who  was  not  there  as  a 
general  of  anything  but  a  volunteer 
army.  He  made  it  very  clear  that  he  was 
not  there  representing  the  Chinese  gov- 
ernment or  the  Chinese  army  but  he  was 
there  representing  this  army  of  volun- 
teers. This  is  perfectly  ridiculous  to  us. 
Yet,  under  international  law,  unfortu- 
nately, there  is  not  anything  that  says 
that  volunteers  should  be  ten,  twenty, 
one  hundred,  or  a  hundred  thousand,  or 
that  at  some  point  you  have  something 
other  than  volunteers  because  of  sheer 
numbers. 

I  remember  sitting  in  some  groups  of 
international  lawyers  at  the  time  in  New 
York  who  said:  "Should  we  not  go  into 
the  United  Nations  and  try  to  start  the 
preparation  of  a  treaty  which  would 
define  "volunteers,"  at  least  quantita- 
tively, so  that  at  some  point  too  many 
volunteers  change  to  an  army  of  the 
government  from  which  they  have 
volunteered?"  That  is  one  of  the  doors 
that  Soviet  policy  makers  are  trying  to 
keep  open  for  their  participation  in  the 
kind  of  civil  war  situation  which  they 
think  they  have  seen. 

There  is  another  area  which  Soviet 
lawyers  have  tried  to  utilize:  the  possi- 
bility of  opening  the  door  to  revolu- 
tionary subversion,  i.e.,  the  undercover 
participation  of  foreign  agents  in  stirring 
up  revolt  rather  than  the  formal  partici- 
pation in  an  army  as  a  volunteer  in  the 
actual  fighting.  In  the  early  years,  the 
Soviet  government  was  very  worried  lest 
she  be  subverted,  although  she  also  had 
her  Communist  International  which  she 
was  utilizing  to  try  to  subvert  others. 
She  drafted  a  proposed  definition  that 
one  of  the  forms  of  aggression  would  be 
the  undercover  type  of  subversion  by 
agents  of  foreign  countries  seeking  to 
enter,  or  perhaps  actually  entering,  the 
Soviet    Union    for    that    purpose.    She 
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wanted  to  call  this  "aggression,"  and 
therefore  declare  it  illegal  under  interna- 
tional law.  This  was  before  the  war, 
when  she  was  a  weaker  country. 

After  the  war,  at  the  time  of  the 
Nuremberg  Trial,  when  the  charter  was 
being  drafted,  the  Soviet  Union  refused 
to  accept  that  very  definition  which  she 
had  previously  drafted  when  Mr.  Justice 
Jackson  from  the  United  States  sug- 
gested that  subversion  be  one  of  the 
elements  of  aggression  in  measuring  the 
guilt  of  the  Nazis.  It  began  to  look  at 
this  point  as  if  the  shoe  had  been  put  on 
the  other  foot  and  that  the  Soviet 
Union  was  now  so  strong  that  she  did 
not  want  to  be  excluded  from  the  legal 
use  of  subversion,  as  she  had  previously 
wanted  to  exclude  England  and  France 
from  the  legal  use  of  subversion  in  her 
own  country.  You  see  that  with  a 
change  in  power  relationships  a  change 
in  attitudes  toward  principles  of  interna- 
tional law  comes  about. 

But  what  happened  then?  We  put 
100  million  dollars  in  our  budget  for  the 
purpose  of  helping  refugees  from  East- 
ern Europe.  I  was  not  on  the  inside  and 
therefore  I  do  not  know  what  those 
refugees  were  supposed  to  do.  But  the 
Soviet  Union  thought  that  they  were 
going  to  be  trained  to  subvert  her 
country.  So  her  attitude  then  changed. 
She  went  back  to  the  United  Nations 
and  said:  "We  want  to  press  for  the 
definition  of  aggression,  which  will  in- 
clude this  kind  of  work  as  aggression, 
and  therefore  make  it  illegal."  So, 
within  a  short  span  of  years  we  see  her 
moving  in  one  direction  and  then  re- 
versing her  field  as  the  power  situation 
changed. 

What  about  participation  in  interna- 
tional agencies?  From  the  start  the 
U.S.S.R.  has  been  in  the  United 
Nations,  as  you  well  know.  Most  re- 
cently she  has  entered  the  International 
Labor  Organization  and  also  UNESCO, 
the  cultural  organization,  What  has  she 
gained  from  doing  this?  It  seems  to  me 
that   she   has   obtained  a  platform   for 


propaganda  and  the  spread  of  her  ideas. 
Senator  Lodge,  our  representative  in  the 
United  Nations,  spoke  recently  in  New 
York  to  a  group.  He  said  that  he  was 
convinced  that  the  United  Nations  was 
the  greatest  sounding  board  in  the  world 
and  that  he  thought  the  United  States 
could— and  did— use  the  United  Nations 
to  a  great  advantage  as  a  sounding 
board.  He  said: 

I    can    say    one    thing    on    an 

afternoon  in  the  United  Nations 

and  it  will  be  heard  around  the 

world,    whereas    if    we    sent   out 

mimeographed  press  releases  to  a 

lot  of  different  countries  nobody 

would    print    it    at    all.    Further, 

when  the  remark  is  made  by  the 

Soviet   delegation   I   can  respond 

within  five  minutes  and  the  denial 

goes  out  on  the  same  wire  as  the 

allegation,    which   would   also  be 

impossible  if  we  were  just  passing 

around   notes   through    the   press 

service  of  the  world. 

I    think   that   the  Soviet  Union  has 

appreciated   the  possibility— just  as  we 

do— that  the  United  Nations  performs  a 

great  function  to  her  as  a  propaganda 

platform.  She  does,  however,  withdraw 

from  those  agencies  which  seem  to  be 

meddling   in   her   domestic   affairs   too 

much.  For  example,  the  World  Health 

Organization:    she   pulled   out   of   that 

because  she  had  to  hand  in  reports  on 

the   state  of  her  health.  This,  you  see, 

runs  into  the  question  of  the  economic 

condition     of     her    country     (because 

health   is  also  an  economic  matter),  to 

which  the  Official  Secrets  Act  refers.  So 

she  removed  herself  from  that  agency. 

She    seems    to   have    thought   that   the 

International  Labor  Organization   is  so 

valuable  that  she  is  willing  to  violate  one 

of     her     long-standing     principles     by 

joining    it.    She    has    consented— on    a 

compulsory     basis,    after    having    been 

required  to  do  so  if  she  wanted  to  get 

into   it— to   having  any   disputes   within 

the  ILO   referred   to   the  World  Court. 

Here,  then,  the  value  of  the  propaganda 
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platform  was  apparently  so  great  that 
she  was  prepared  to  withdraw  from  one 
of  the  fixed  principles  of  her  policy; 
namely,  never,  never  to  find  herself  in  a 
position  where  someone  else  decides  the 
international  law  of  a  question. 

What  can  we  do  to  meet  the  chal- 
lenge? In  the  light  of  the  Soviet  attitude 
can  the  democracies  take  steps  in  the 
international  law  field  to  improve  their 
position?  I  think  that  they  can.  I  think 
that  we  can  do  these  things.  I  think  we 
can  press  for  clarification  of  interna- 
tional law  through  the  International 
Law  Commission,  which  meets  annually 
in  Geneva  under  the  auspices  of  the 
United  Nations,  so  that  the  elements  of 
international  law  will  be  written  down 
as  part  of  a  whole  fabric  and  the 
Russians  make  clear  to  the  world  that 
they  do  or  do  not  take  the  whole  fabric. 
In  other  words  expose  the  Soviet  posi- 
tion, which  the  U.S.S.R.  claims  is  a 
thoroughly  international  law  position. 
This  will  occur  when  Soviet  representa- 
tives refuse  to  accept  principles  in  the 
codification  process.  They  could  not 
thereafter  claim  effectively  to  be  the 
protector  of  international  law.  I  know 
that  the  British  opposed  codification, 
just  as  the  Russians  have  been  reluctant 
to  accept  it  so  far,  the  British  feeling 
that  if  you  sit  down  and  write  out  the 
law,  a  great  deal  of  customary  interna- 
tional law  will  be  lost.  Therefore,  the 
British  would  prefer  writing  diplomatic 
notes  with  references  to  events  of  the 
past  which  they  believe  establish  cus- 
tomary international  law  and  support 
their  position  rather  than  having  to  look 
at  a  code  in  which  those  very  positions 
may  have  been  eliminated  as  a  result  of 
a  majority  vote.  I  understand  the  diffi- 
culties and  dangers,  but  in  balancing 
them  it  would  seem  to  me  that  the 
democracies  could  press  for  further 
codification,  get  the  Russians  to  expose 
their  hand,  and,  where  possible,  obtain 
their  signature  on  a  code  so  that  there- 
after one  could  say  to  them:  "You 
cannot  exclude   that  principle  for  it  is 


Article  32  of  that  particular  code  and 
you  adopted  it.  So  there  can  be  no 
question  whatever.  It  is  in  black  and 
white,  it  is  yours,  and  you  are  on  the 
document."  Codification,  therefore, 
would  be  one  of  my  recommendations. 

Another  recommendation:  I  think 
we  should  utilize  occasions  presented,  as 
that  of  the  Nuremberg  Trial,  to  put  the 
Soviet  Union  on  record  as  accepting 
principles  of  international  law.  You 
remember  that  Mr.  Justice  Jackson  said 
that  the  principal  reason  why  he  con- 
sented to  leave  the  Supreme  Court 
bench  of  the  United  States  and  go  over 
to  Germany  was  just  that.  He  said,  in 
effect:  "I  wanted  to  establish  in  law  and 
I  wanted  to  get  the  Soviet  to  judge  on 
the  document  to  the  effect  that  aggres- 
sion is  a  crime.  I  felt  that  if  I  could  do 
that  I  had  something  to  cite  if  they 
eventually  threatened  war.  I  could  say: 
'Here  is  your  Soviet  judge  saying  aggres- 
sion is  a  crime— now  try  and  face  that." 
So  it  seems  to  me  that  if  it  is  possible  to 
bring  the  U.S.S.R.  into  situations  that 
do  present  themselves  from  time  to  time 
in  getting  the  U.S.S.R.  to  adopt  a 
principle  which  will  keep  the  peace,  by 
all  means  do  so. 

Thirdly,  I  think  that  we  should  tell 
the  world  that  we  also  want  the  benefits 
provided  by  the  recognition  of  sover- 
eignty in  international  law,  just  as  the 
Soviets  claim  they  do;  that  is,  we  believe 
that  the  States  should  be  permitted  to 
do  domestically  what  they  wish.  Yet,  on 
the  other  hand,  I  think  we  ought  to 
make  it  very  clear  that  as  we  see  the 
world,  and  as  we  suggest  the  rest  should 
see  the  world,  this  right  to  do  what  we 
want  to  do  cannot  be  maintained  in  the 
face  of  the  dangers  from  the  Soviet 
Bloc.  Hence,  we  believe  in  collective 
security,  which  does  inevitably  mean  a 
certain  loss  of  sovereignty  so  that  one 
can  save  his  sovereignty.  I  do  not  know 
whether  that  argument  is  too  compli- 
cated for  some  of  the  peasants  in  Asia, 
but  it  is  one  which  I  think  we  should 
attempt. 
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Then,  finally,  I  think  we  should  appeal 
to  world  public  opinion  on  the  new  role 
of  international  law  as  the  protector  of 
the  individual.  We  were  asked  (and  we 
had  a  chance)  in  connection  with  the 
Cardinal  Mindszenty  case  in  Hungary  to 
appeal  to  the  principles  of  international 
law  written  into  the  treaty  after  the  war 
with  Hungary  and  the  other  Eastern 
States,  in  which  it  was  provided  that 
these  states  would  accord  to  their  citi- 
zens the  enjoyment  of  human  rights. 
There  was  set  up  an  elaborate  procedure 
under  which  any  disputes  in  connection 
with  the  treaty  obligations  would  be 
settled  through  arbitration.  The  Hun- 
garian and  Bulgarian  governments  (the 
Bulgarians  had  their  Kostov  case)  re- 
fused to  appoint  their  arbiters  and  the 
case  went  to  the  World  Court  to  see 
whether  the  Secretary-General  of  the 
United  Nations  could  not  appoint  the 
third  man,  as  he  was  permitted  to  do, 
when  the  parties  could  not  agree  on  an 
arbiter.   You  remember  that  the  World 


Court  said:  "No,  if  the  Bulgarians  and 
Hungarians  will  not  appoint  their 
arbiters  so  that  we  have  two  (one  from 
the  United  States  and  one  from  Bul- 
garia), we  cannot  have  a  third."  So  we 
had  no  possibility  of  pressing  that  point. 
But  it  seems  to  me  that  opportunities 
may  develop  in  the  future  and  that  we 
should  utilize  them  to  the  fullest  extent. 
Therefore,  in  my  opinion  we  have  no 
reason  whatever  to  be  discouraged.  We 
have  long  been  supporters  of  interna- 
tional law  and  it  seems  to  me  that 
before  the  bar  of  world  public  opinion 
we  can  hold  our  heads  high.  I  encourage 
all  of  you  in  your  activities  to  remember 
the  bar  of  public  opinion  and  to  utilize 
the  principles  of  international  law  as 
frequently  as  you  can  because,  in  my 
mind  at  least,  the  world  craves  legality. 
Much  of  the  Neutralist  Bloc,  on  which 
we  rely  in  the  last  analysis  for  ultimate 
victory,  is  going  to  respond  to  those 
who  argue  in  terms  of  legality  rather 
than  without  it. 


* 
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SOVIET  INTERPRETATION  AND  APPLICATION 


OF  EVTERNATIONAL  LAW 


Oliver  J.  Lissitzyn 


When  some  five  years  after  the  Rus- 
sian Revolution  an  attempt  was  being 
made  at  a  conference  at  the  Hague  to 
settle  some  of  the  issues  between  the 
Soviets  and  the  Western  European  coun- 
tries, and  arbitration  was  suggested, 
Litvinov,  the  Soviet  representative,  was 
reported  to  have  said: 

Commander  Hilton  Young  had 
asked  whether  it  would  be  impos- 
sible   to    find    a   single    impartial 
judge  in  the  whole  world.  It  was 
necessary    to    face    the    fact   that 
there    was    not    one    world    but 
two— a   Soviet  world  and  a  non- 
Soviet  world.   Because   there   was 
no   third    world   to    arbitrate,   he 
anticipated     difficulties  .  .  .  The 
division    he    had    mentioned    ex- 
isted,  and  with   it  existed  a  bias 
and  a  hatred,  for  which  the  Rus- 
sian Government  must  decline  the 
responsibility.     Only      an     angel 
could  be  unbiased  in  judging  Rus- 
sian affairs  .  .  . 
This   statement   reflects   one   aspect  of 
Communist  ideology  which  has  colored 
the  Soviet  attitude  toward  international 
law— the  concept  of  two  worlds  between 
which    there  is  hatred— the  Soviet  and 
the    non-Soviet.    In   the   Soviet   Union, 
ideology    has    been    closely    related    tc 
policy.   Let  us  look  at  the  Soviet  ide- 
ology  and  its  implications  for  interna- 
tional law. 


The  Communists  profess  to  interpret 
history  in  terms  of  the  class  struggle.  On 
one  side  are  the  exploiters,  the  capital- 
ists, those  who  own  the  means  of 
production.  On  the  other  side  are  the 
tollers,  the  proletariat,  those  through 
whose  labor  the  exploiters  make  profits 
for  themselves.  These  two  classes  are 
antagonistic  in  their  interests,  and,  con- 
sequently, hostile  to  each  other.  In  their 
struggle,  no  holds  are  barred.  In  the 
capitalist  states,  government,  law,  re- 
ligion and  morality  are  all  weapons  by 
which  the  capitalists  protect  their 
property  interests  and  keep  the  workers 
in  subjection.  But,  the  Communists  say, 
historical  development  inexorably 
dooms  capitalism.  Beset  by  its  own 
inner  contradictions,  capitalism  is 
bound  to  be  overthrown  by  the  workers 
in  a  not  too  distant  future.  The  Russian 
Revolution,  in  which  the  workers  for 
the  first  time  in  history  succeeded  in 
overthrowing  capitalistic  rule,  marks  the 
beginning  of  the  end.  When  the  workers 
are  finally  victorious  everywhere,  they 
will  completely  destroy  the  capitalist 
system  of  government,  law  and 
morality.  Eventually  there  will  be  a 
world  commonwealth  of  labor  in  which 
government  and  law  will  become  un- 
necessary and  fade  away,  since  there 
will  no  longer  be  any  antagonistic 
classes  struggling  with  each  other.  But 
before    this    comes    to    pass,    there    is 
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bound  to  be  a  period  of  transition,  a 
period  of  struggle,  since  capitalism  will 
not  willingly  give  way  to  Communism. 
During  this  period,  the  workers,  wher- 
ever they  are  victorious,  as  in  Russia, 
will  set  up  a  dictatorship  of  the  prole- 
tariat to  crush  capitalist  resistance;  they 
will  seize  and  use  the  machinery  of 
government  in  their  own  interests. 

In  its  struggle  against  capitalism,  the 
proletariat  must  not  be  handicapped  by 
moral  scruples.  Lenin  said  that  at  this 
stage  of  history  morality  "is  completely 
subordinated  to  the  interests  of  the  class 
struggle  of  the  proletariat."  Recent 
Soviet  writings  leave  little  doubt  that 
the  advancement  of  Communism  still 
remains  the  supreme  criterion  of 
morality  in  Soviet  ideology.  Hatred  of 
the  class  enemy— of  capitalists  as  a 
class— continues  to  be  regarded  as  one  of 
the  components  of  Soviet  morality. 

Law  is  regarded  by  the  Communists 
as  an  instrument  by  which  the  ruling 
class  imposes  its  will  on  the  community. 
Vyshinsky,  for  instance,  has  defined  law 
as  "the  sum  total  of  rules  of  conduct 
expressing  the  will  of  the  ruling  class" 
which  are  enforced  "in  order  to  protect, 
consolidate  and  develop  such  social  rela- 
tions and  institutions  as  are  advan- 
tageous and  agreeable  to  the  ruling 
class."  In  a  United  Nations  debate  in 
1948,  he  said  that  law  is  nothing  but  an 
instrument  of  policy;  that  law  and 
policy  cannot  be  contrasted. 

The  law  of  a  state  ruled  by  the 
capitalists  is  bound  to  be  quite  different 
from  the  law  of  a  state  such  as  the 
Soviet  Union,  in  which  the  will  of  the 
workers  prevails.  One  is  an  instrument 
of  capitalist  policy;  the  other  an  instru- 
ment of  the  anti-capitalist  policy  of  the 
working  class.  The  Communists  profess 
to  find  support  for  their  conception  of 
law  in  the  actual  practices  of  capitalist 
governments;  they  claim  that  law  is 
cynically  manipulated  by  capitalists  to 
suit  their  own  purposes. 

At  this  point,  I  should  admit  that  my 
presentation  of  Communist  philosophy 


has  been  sketchy  and  oversimplified.  I 
think,  however,  that  I  have  presented 
enough  of  the  basic  ideas  to  draw  the 
necessary  implications.  Let  us  look  at 
the  matter  from  the  standpoint  of  a 
Communist  who  takes  his  ideology  seri- 
ously. 

First,  there  is  no  room  for  any 
genuine  and  lasting  community  of  inter- 
est between  the  Communist  and  the 
non-Communist  worlds,  since  there  is 
bound  to  be  implacable  hostility  be- 
tween them.  This  does  not  mean,  of 
course,  that  there  will  be  open  warfare 
all  the  time;  but  the  periods  of  relaxa- 
tion are  merely  uneasy  truces.  Neither 
side  can  truly  reconcile  itself  to  the 
continuing  successful  existence  of  the 
other.  If  a  genuine  community  interest 
among  nations  is  to  be  regarded  as  one 
of  the  foundations  of  international  law, 
this  foundation  would  seem  to  be  lack- 
ing in  the  relations  between  the  Com- 
munist and  the  non-Communist  states. 

Second,  the  period  of  transition— 
that  is,  the  period  of  coexistence  of  the 
Communist  and  non-Communist  worlds 
—is  bound  to  be  a  limited  one.  It  will 
end  in  a  not  too  distant  future  with  the 
complete  triumph  of  Communism.  This 
means  that  Communists  have  little  rea- 
son to  attach  much  value  to  the  long- 
range  advantages  of  the  observance  of 
international  law  in  good  faith.  If  expec- 
tations of  stability  and  permanence  are 
one  of  the  foundations  of  international 
law,  this  foundation,  too,  would  seem 
to  be  lacking  in  the  relations  between 
the  Communist  and  the  non-Communist 
worlds. 

Third,  since  Communists  reject  capi- 
talist morality  and  are  told  that  the 
advancement  of  Communism  is  the 
supreme  moral  imperative,  morality  in 
the  traditional  sense  plays  little  or  no 
part  in  Communist  ideology  as  a  basis 
for  the  observance  of  international  law. 

Furthermore,  law  is  for  the  Commu- 
nists nothing  but  an  instrument  of  the 
policy  of  the  ruling  class.  In  its  modern 
form,    internationa]  law  has  grown  up 
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among  capitalist  states;  it  must,  there- 
fore, be  an  instrument  of  capitalist 
policies.  Why  should  a  state  controlled 
by  a  class  hostile  to  capitalism  have 
anything  to  do  with  it?  Indeed,  if  law 
always  expresses  the  will  of  a  ruling 
class  and  is  enforced  by  it  in  its  own 
interest,  how  can  there  be  any  law  in 
the  relations  between  states  ruled  by 
different  and  mutually  hostile  classes? 
The  will  of  which  of  these  classes  would 
it  express?  Or,  is  each  of  the  classes  to 
apply  international  law  only  to  the 
extent  and  in  the  way  that  suits  its  own 
interests  and  policies? 

It  is  clear  that  the  Communist  con- 
ception of  law  as  an  instrument  of 
policy  makes  for  a  highly  practical  and 
flexible  approach.  Rules  of  law  are  not 
absolutes  that  must  be  obeyed  regard- 
less of  consequences;  they  cannot  con- 
trol policy;  they  are  merely  the  means 
of  producing  desired  results  and  should 
be  interpreted  and  applied  accordingly. 

It  might  be  expected  that  since  inter- 
national law  was  difficult  to  fit  into 
Communist  ideology  it  would  be  de- 
clared nonexistent,  unreal.  Far  from  it. 
Soviet  writers,  with  official  blessing, 
unanimously  uphold  the  reality  of  inter- 
national law.  They  refer  to  it  as  an 
attribute  of  culture  and  civilization,  and 
as  an  essential  condition  of  modern 
international  relations.  Those  in  the 
West  who  deny  or  doubt  the  reality  of 
international  law  are  attacked  as 
nihilists.  Soviet  leaders  from  time  to 
time  call  for  more  study  of  international 
law.  International  law  is  often  invoked 
in  official  Soviet  documents  and 
speeches.  In  short,  the  Soviets  profess  to 
recognize  international  law  and  even  to 
lay  stress  on  it.  The  philosophical  diffi- 
culties of  fitting  international  law  into 
the  Communist  scheme  of  things  have 
not  been  completely  resolved;  they  still 
trouble  Soviet  writers;  but  they  are  not 
permitted  to  stand  in  the  way  of  pro- 
fessed acceptance  of  international  law 
by  the  Soviet  State. 

This    acceptance,    however,    is    not 


complete.  For  example,  Kojevnikov,  a 
leading  Soviet  jurist  who  is  now  the 
Soviet  judge  on  the  International  Court 
of  Justice,  wrote  in  1948: 

Those    institutions   in    interna- 
tional law  which  can  facilitate  the 
execution  of  the  stated  tasks  of 
the     USSR    are    recognized    and 
applied  by  the  USSR,  and  those 
institutions  which  conflict  in  any 
manner   with   these  purposes  are 
rejected  by  the  USSR. 
Yet  Soviet  writers,  generally  speaking, 
are  cold  to  the  idea  that  there  are  two 
completely    distinct   bodies  of  interna- 
tional  law,    one    Soviet   and  the   other 
capitalist.    In    this    sense,    there    is  no 
special  Soviet  international  law.  What  it 
boils  down  to  is  that  the  Soviets  accept 
international   law   to  the  extent  that  it 
suits  their  purposes.  Indeed,  the  Soviet 
leaders    are    in    a    somewhat    difficult 
position.  On  the  one  hand,  they  want  to 
use  international  law  to  serve  their  own 
purposes.    For   this   reason,   they  must 
admit  its  reality  and  even  try  to  build  it 
up.    On    the    other  hand,   they   do  not 
want     international     law     to    be    used 
against   them.    The   Soviet  position   is, 
therefore,      ambiguous     and     highly 
flexible.  Vyshinsky  has  defined  interna- 
tional   law    as    "the    sum    total   of   the 
norms     regulating     relations     between 
states  in  the  process  of  their  struggle 
and  cooperation,  expressing  the  will  of 
the   ruling   classes   of   these  states  and 
secured  by  coercion  exercised  by  states 
individually  or  collectively."  Note  that 
"struggle"   is   put   ahead   of   "coopera- 
tion." 

What  are  the  Soviet  needs  served  by 
international  law?  Let  us  take  our  cue 
from  Vyshinsky 's  reference  to  struggle 
and  cooperation— in  that  order. 

After  a  very  brief  initial  period  of 
confident  expectation  that  the  workers 
of  the  rest  of  the  world  would  follow 
the  Russian  example  and  put  an  end  to 
capitalism  right  away,  the  Soviet  leaders 
realized  that  the  Soviet  and  the  non- 
Soviet  worlds  would  coexist  for  some 
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time  to  come.  The  Soviet  State  found 
itself  in  what  they  call  "the  capitalist 
encirclement. "  The  capitalist  world  was, 
for  the  time  being,  stronger  than  the 
Soviet  world.  There  was  little  or  no 
open  warfare  between  the  two— except 
in  part  for  World  War  II— but  there  was 
a  continuing  struggle,  a  struggle  for  the 
minds  of  men,  and  an  expectation  of 
greater  struggles  to  come.  The  Soviet 
world,  being  the  weaker  of  the  two, 
needed  time— time  to  strengthen  itself 
and  to  weaken  the  opposition.  Under 
these  conditions,  the  Soviet  leaders 
turned  to  international  law.  Weak  as  it 
was,  it  had  enough  appeal,  enough 
power  to  influence  people,  to  be  a 
useful  instrument  of  Soviet  policy. 

First  and  foremost  in  the  minds  of 
the  Soviet  leaders  was  the  danger  of 
intervention  from  abroad  against  the 
weak  Soviet  State.  Such  intervention,  in 
fact,  did  take  place  in  the  first  few  years 
after  the  Revolution  when  civil  war  still 
raged  in  Russia.  Although  the  Soviet 
regime  survived,  any  repetition  might  be 
disastrous.  Moreover,  the  Soviet  politi- 
cal and  economic  system  was  so  dif- 
ferent from  the  capitalist  system  that 
the  Soviet  leaders  saw  danger  in  any 
tendency  for  the  capitalist  states  to  have 
a  voice  in  how  the  Soviet  system  should 
be  run.  Naturally  enough,  the  Soviets 
appealed  to  the  time-honored  principles 
of  sovereignty,  nonintervention  and 
equality  of  states.  These  principles 
would  help  them  run  their  own  country 
without  outside  interference,  and, 
despite  their  weakness,  hold  themselves 
equal  to  any  other  state  in  the  world. 
The  Soviets  also  emphasized  their  oppo- 
sition to  forcible  annexation  of  foreign 
territory. 

The  principles  of  sovereignty  and 
nonintervention  continue  to  serve  the 
purposes  of  the  Soviet  policy  to  this 
day.  For  example,  when  the  United 
States  recently  brought  up  for  discus- 
sion the  problem  of  the  Soviet  satellites 
in  Europe,  the  Russians  said  that  such 
discussion     would     amount     to     inter- 


vention in  the  affairs  of  sovereign  states. 
The  principle  of  nonintervention  has 
been  appealed  to  again  and  again— for 
example,  during  the  Spanish  Civil  War, 
to  mobilize  public  opinion  against  the 
German  and  Italian  help  to  Franco;  and, 
more  recently,  in  denunciations  of  the 
help  given  by  the  United  States  to  the 
foes  of  Communism  in  China,  Korea, 
Guatemala  and  other  countries. 

The  need  of  the  Soviet  leaders  to 
protect  themselves  against  capitalist 
interference  is  also  reflected  in  various 
corollaries  of  the  principle  of  sover- 
eignty. For  example,  the  Soviets  like  to 
stress  treaties  rather  than  custom  as  the 
chief  source  of  international  law.  A 
treaty  is  not  binding  on  them  unless 
they  choose  to  ratify  or  otherwise 
accept  it,  while  a  custom— which  may 
have  been  formed  long  before  the  Rus- 
sian Revolution— might  be  held  binding 
on  the  Soviet  Union  even  if  it  did  not 
manifest  its  acceptance.  Similarly,  the 
Soviets  take  a  generally  negative  atti- 
tude toward  any  device  whereby  any 
decision  binding  on  them  could  be  made 
without  their  specific  consent.  They 
oppose  all  proposals  to  give  any  interna- 
tional organization  the  power  to  make 
decisions  on  any  matter  of  importance 
by  a  majority  vote,  unless  they  retain  a 
veto  power,  as  in  the  United  Nations 
Security  Council.  As  suggested  by  the 
quotation  from  Litvinov,  with  which  I 
opened  my  talk,  the  Soviets  are  skepti- 
cal of  the  value  of  arbitration  in  the 
settlement  of  their  disputes  with  other 
states,  although  in  all  fairness  it  must  be 
pointed  out  that  they  offered  to  arbi- 
trate two  disputes  with  the  British  in 
1923  and  1924,  and  that  the  offer  was 
ignored.  Although  the  Soviet  Union  is  a 
party  to  the  Statute  of  the  International 
Court  of  Justice,  and  a  Soviet  national  is 
one  of  the  judges,  the  Soviets  have  not 
agreed  to  accept  the  compulsory  juris- 
diction of  the  Court  under  Article  36  of 
the  Statute  and  have  invariably  declined 
all  offers  to  submit  their  disputes  with 
other  countries  to   the  Court.   In  fact, 
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they  take  pains  to  attach  to  multilateral 
treaties  to  which  they  are  parties  reser- 
vations against  the  submission  of  dis- 
putes arising  under  those  treaties  to  the 
International  Court.  The  specific  rea- 
sons for  this  attitude  are  not  hard  to 
find.  True  to  their  conception  of  law, 
the  Soviets  do  not  regard  the  Court  as 
standing  above  politics,  but  rather  as  a 
body  in  which  the  interests  of  the 
capitalist  states— from  which  most  of 
the  judges  come— are  bound  to  prevail. 
Soviet  writers,  in  fact,  do  not  hesitate  to 
impute  political  motives  to  the  judges, 
and  often  speak  of  an  Anglo-American 
majority  on  the  Court.  In  short,  the 
Soviets  are  generally  not  willing  to 
submit  themselves  to  majority  or  third- 
party  decisions  lest  such  decisions  be 
used  by  the  capitalists  to  the  detriment 
of  the  Soviet  State. 

Basically,  for  the  same  reason,  the 
Soviets  oppose  proposals  to  give  to 
individuals  any  effective  rights  in  inter- 
national law.  Soviet  writers,  in  fact, 
refuse  to  recognize  individuals  as  sub- 
jects of  international  law.  If  individuals 
had  such  standing,  the  capitalist  states 
would  have  a  pretext  for  interfering 
with  the  control  which  the  Soviet 
leaders  exercise  over  their  own  people. 

The  Soviets  like  to  exercise  their 
territorial  sovereignty  with  as  few  re- 
strictions as  possible.  They  deny,  for 
instance,  that  foreign  warships  have  a 
right  of  innocent  passage  through  terri- 
torial waters— a  point  still  unsettled  in 
the  West— and  refuse  to  enter  into  any 
general  agreements  permitting  foreign 
aircraft  to  fly  over  Soviet  territory. 

Another  international  law  principle 
which  the  Soviets  have  stressed  as  a 
means  of  self-protection  is  the  principle 
of  nonaggression.  Before  World  War  II, 
the  Soviet  Union  negotiated  a  number 
of  treaties  with  neighboring  states  de- 
fining and  forbidding  aggression.  In  the 
League  of  Nations,  the  Soviet  represen- 
tatives were  loud  in  their  denunciations 
of  the  aggressions  committed  by  the 
Japanese,  the  Italians,  and  the  Germans, 


and  in  the  protestations  of  the  peaceful 
intentions  of  the  Soviet  Union.  This 
policy  produced  considerable  goodwill 
for  the  Soviets  in  the  democratic  coun- 
tries at  that  time.  Since  World  War  II, 
the  Soviets  have  participated  in  the 
trials  of  the  major  German  and  Japanese 
war  criminals,  and  have  been  recently 
insisting  on  the  adoption  by  the  United 
Nations  of  a  definition  of  aggression. 

The  interest  of  the  Soviet  leaders  in 
the  protective  function  of  international 
law  is  also  reflected  in  the  laws  of  war. 
Two  distinctive  Soviet  positions  may  be 
mentioned  here:  (1)  the  Soviet  espousal 
of  the  lawfulness  of  guerrilla  warfare 
behind  the  lines,  and  (2)  the  denuncia- 
tion of  weapons  of  mass  destruction 
such  as  atom  bombs  and  germ  warfare. 
So  far  as  guerrilla  warfare  is  concerned, 
the  Soviets  appear  to  be  conscious  of  its 
usefulness  in  case  of  a  foreign  invasion 
of  the  Soviet  Union,  which  was  in  fact 
demonstrated  in  World  War  II,  as  well  as 
in  civil  wars  and  anticolonial  revolts  in 
other  countries.  We  all  know  the  success 
with  which  the  Communists  have  used 
guerrillas  in  China,  Vietnam,  and  other 
places.  The  Soviet  writers  maintain  that 
guerrillas  are  lawful  belligerents, 
apparently  drawing  the  conclusion  that 
they  are  entitled  to  be  treated  as 
prisoners  of  war.  The  Soviet  denuncia- 
tions of  the  weapons  of  mass  destruc- 
tion may  be  attributed  in  part  to  con- 
sciousness of  the  fact  that  at  this  time 
the  use  of  such  weapons  would  not  be 
to  the  advantage  of  the  Soviet  Union 
and  its  allies,  but  they  also  serve  an 
important  propaganda  purpose.  These 
denunciations  appeal  powerfully  to  the 
natural  revulsion  of  people  everywhere 
against  such  horrible  weapons  as  the 
H-bombs  and  disease  germs,  and,  par- 
ticularly, to  the  weaker  or  more  ex- 
posed countries. 

This  brings  me  to  another  point.  The 
Soviets  use  the  slogans  of  international 
law  only  to  help  prevent  measures 
which  threaten  their  own  security  or 
freedom      from     outside     interference. 
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They  use  them  to  stir  up  resentment 
against  their  opponents  and  to  attract 
support.  We  all  recall  the  great  propa- 
ganda campaign  against  the  alleged 
American  resort  to  bacteriological  war- 
fare in  Korea.  The  principles  of  sover- 
eignty, nonintervention  and  equality  of 
states  have  been  constantly  invoked  by 
Soviet  spokesmen  and  propagandists  in 
their  attacks  against  the  United  States. 
For  example,  the  Marshall  Plan,  NATO, 
and  American  bases  abroad  have  all 
been  denounced  as  violations  of  the 
principles  of  sovereignty  and  equality, 
and  as  devices  through  which  the  United 
States  interferes  in  the  affairs  of  other 
states.  Furthermore,  Soviet  writers  and 
spokesmen  invoke  the  principle  of  self- 
determination  as  if  it  were  an  accepted 
principle  of  international  law  to  stir  up 
colonial  and  minority  peoples  against 
their  rulers— and,  in  so  doing,  undoubt- 
edly gain  the  sympathy  of  many  such 
peoples.  The  laws  of  war  are  appealed  to 
in  denunciations  of  alleged  atrocities  by 
troops  fighting  against  the  Communists, 
as  in  Korea.  The  use  of  international  law 
slogans  as  a  psychological  weapon  be- 
came particularly  intense  at  the  height 
of  the  cold  war,  during  the  conflict  in 
Korea.  Since  the  death  of  Stalin  and  the 
end  of  the  Korean  conflict  the  tone  of 
Soviet  propaganda  has  moderated,  but 
international  law  is  still  drawn  upon 
heavily. 

You  may  ask  whether  the  espousal 
by  the  Soviets  of  such  principles  as 
sovereignty,  nonintervention,  nonaggres- 
sion  and  self-determination  does  not 
hamper  the  Soviets  themselves  in  the 
achievement  of  their  aims.  But  it  is  clear 
that  the  Soviets,  who  regard  interna- 
tional law  as  an  instrument  of  policy 
and  who  recognize  it  because  it  suits 
their  purposes,  would  not  let  it  stand  in 
the  way  of  achievement  of  important 
policy  aims.  Soviet  officials,  it  is  true, 
never  openly  deny  that  international 
law  exists  or  that  it  is  binding  on  the 
Soviet  Union.  There  are  several  ways, 
however,  of  preventing  international  law 


from  interfering  with  Soviet  policy.  One 
way,  as  I  have  already  indicated,  is  to 
reject  explicitly  certain  of  the  rules  as 
unacceptable  to  the  Soviet  State  and  to 
insist  on  certain  new  rules.  There  are 
other,  and  probably  more  effective, 
ways.  Many  of  the  rules  of  international 
law  are  vague  and  uncertain,  leaving 
much  room  for  interpretation.  Not  in- 
frequently there  are  contradictory 
precedents  and  authorities  to  choose 
from.  As  Professor  Hazard  says,  "Soviet 
authors  and  statesmen  pick  and  choose 
among  the  precedents  to  meet  their 
needs,  and  they  do  so  quite  openly." 
The  Soviet  approach  to  international 
law,  it  must  be  repeated,  is  very  flexible. 
Kojevnikov,  in  his  1948  book,  empha- 
sizes that  international  law  must  not  be 
interpreted  in  an  "abstract  dogmatic" 
fashion.  In  fact,  the  principles  the 
Soviets  profess  to  espouse  do  not  deter 
them  from  pursuing  policies  in  apparent 
conflict  with  these  principles.  The  prin- 
ciple of  nonintervention,  for  example, 
has  not  prevented  the  Soviets  from 
giving  aid  to  subversive  movements  and 
Communist  guerrillas  abroad.  Or,  take 
the  matter  of  nonaggression.  As  I  have 
already  pointed  out,  the  Soviets  profess 
to  be  unalterably  opposed  to  aggression; 
they  make  nonaggression  pacts;  they  are 
also  said  to  oppose  annexations  and  to 
favor  self-determination.  When  the  time 
came,  however,  this  did  not  stop  them 
from  taking  aggressive  action  against 
their  neighbors,  such  as  Poland,  the 
Baltic  States  and  Finland,  with  all  of 
whom  they  had  nonaggression  pacts. 

The  principle  of  nonaggression, 
furthermore,  should  be  compared  with 
the  definition  of  just  and  unjust  wars 
laid  down  in  1938  by  Stalin  himself  and 
faithfully  repeated  by  Soviet  writers. 
Listen  carefully  to  this  definition:  "just 
wars— wars  that  are  not  wars  of  con- 
quest but  wars  of  liberation,  waged  to 
defend  the  people  from  foreign  attack 
and  from  attempts  to  enslave  them,  or 
to  liberate  the  people  from  capitalist 
slavery,   or,   lastly,  to  liberate  colonies 
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and  dependent  countries  from  the  yoke 
of  imperialism,  and  Unjust  wars— wars 
of  conquest,  waged  to  conquer  and 
enslave  foreign  countries  and  foreign 
nations."  It  is  hardly  open  to  doubt  that 
this  Stalinist  doctrine  of  just  war  will  be 
used  to  justify  any  war  the  Soviet 
leaders  choose  to  wage.  Furthermore, 
there  are  indications  in  Soviet  literature 
that  only  those  who  are  fighting  a 
so-called  just  war  will  be  regarded  as 
entitled  to  the  full  benefits  of  the  laws 
of  war.  For  instance,  guerrilla  warfare 
seems  to  be  regarded  as  lawful  only 
when  waged  as  part  of  a  just  war.  This  is 
an  important  point  to  remember.  In 
fact,  the  doctrine  of  just  war  may  be  the 
key  to  the  full  understanding  of  the 
Soviet  conception  of  international  law. 
It  takes  us  back  to  the  Communist 
conception  of  morality.  Only  he  who 
wages  a  just  war,  or  a  just  struggle,  has 
any  rights.  And  the  Communists  regard 
their  struggle  against  capitalism— 
whether  or  not  it  takes  the  form  of 
open  war— as  just.  Therefore,  anything 
goes  in  the  struggle  against  capitalism. 
Soviet  spokesmen  and  writers  never 
tire  of  proclaiming  that  the  Soviet 
Union  faithfully  observes  all  treaties 
concluded  by  it  on  a  basis  of  freedom, 
equality  and  reciprocity.  That  the 
Soviets  do  attach  some  importance  to 
the  observance  of  treaties  would  seem 
to  be  indicated  by  the  fact  that  they 
frequently  take  pains  to  protect  legally 
their  freedom  of  action  on  particular 
points  by  making  express  reservations. 
In  other  words,  the  Soviet  leaders  prefer 
to  avoid  situations  in  which  their  treaty 
obligations  might  come  in  obvious  con- 
flict with  their  policies.  It  has  also  been 
noted  that  the  more  specific  and  clear 
the  treaty  obligation  is,  the  less  room 
there  is  for  divergent  interpretations— 
the  less  likely  are  the  Soviets  to  violate 
it.  Yet,  the  record  of  observance  by  the 
Soviets  of  their  treaty  obligations,  par- 
ticularly in  matters  of  political  im- 
portance, has  not  been  such  as  to  inspire 
general    confidence.    Even   allowing  for 


reasonable  differences  in  interpretation 
and  for  the  uncertainty  of  the  rules  of 
international  law  concerning  termina- 
tion of  treaties,  the  behavior  of  the 
Soviet  Union  has  given  the  impression 
that  its  promises  are  not  to  be  trusted.  I 
have  already  referred  to  the  nonaggres- 
sion  pacts  which  did  not  prevent  the 
Soviets  from  invading  or  coercing  cer- 
tain of  its  neighbors.  Certainly  the 
failure  to  withdraw  troops  from  Iran 
after  the  end  of  hostilities  in  World  War 
II  was  a  clear  violation  of  a  treaty 
obligation.  The  Soviets  have  failed  to 
keep  may  promises  not  to  support 
subversive  activities  abroad.  The  United 
States  felt  compelled  to  protest  in  1935 
against  the  Soviet  violation  of  such  a 
promise  less  than  two  years  after  it  had 
been  given.  Soviet  behavior  in  Eastern 
and  Central  Europe  after  World  War  II 
has  been  generally  regarded  in  the  West 
as  not  in  conformity  with  the  agree- 
ments at  Yalta  and  Potsdam.  Many 
other  examples  could  be  given. 

There  is  still  another  device  which 
helps  the  Soviet  Union  to  get  around 
international  law  and  which  cannot  be 
left  out  of  any  realistic  account  of 
Soviet  behavior.  This  device  is  mis- 
representation of  the  facts.  This  seems 
to  be  the  standard  device,  for  example, 
in  justifying  the  Soviet  role  in  border 
incidents.  It  is  always  the  American  or 
other  foreign  airplane  that  invades 
Soviet  territory  and  starts  shooting.  And 
you  may  recall  the  Soviet  version  of 
how  the  conflict  in  Korea  started  in 
1950— it  was  the  South  Koreans  who 
attacked  first.  This  device  is  also  fre- 
quently used  when  the  Soviets  are 
charged  with  promoting  subversion 
abroad.  The  facts  are  simply  denied. 

So  far,  I  have  talked  primarily  of  the 
use  of  international  law  in  Soviet  policy 
as  a  weapon  in  the  struggle  against  the 
so-called  capitalist  encirclement.  The 
picture  is  not  encouraging.  You  will 
recall  that  Vyshinksy  in  his  definition  of 
international  law  mentioned  coopera- 
tion   as    well    as    struggle.    The   Soviet 
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leaders  recognize  that  a  period  of  co- 
existence with  the  capitalist  encircle- 
ment may  last  for  some  time  to  come. 
During  this  period  of  relatively  peaceful 
relations  it  may  be,  and  often  has  been, 
to  the  advantage  of  the  Soviet  State  to 
cooperate  with  the  capitalist  states  for 
various  purposes.  In  fact,  the  building 
up  of  the  economic  and  military  power 
of  the  Soviet  State,  particularly  in  the 
early  days,  required  commercial  and 
other  economic  relations  with  the  out- 
side world,  and  the  avoidance  of  exces- 
sive friction  which  might  lead  to  open 
warfare.  Participation  in  international 
organizations  of  political,  as  well  as 
technical,  character  has  also  been 
deemed  necessary  in  the  interests  of  the 
Soviet  State.  Finally,  on  occasion  the 
Soviet  State  found  itself  allied  with 
some  capitalist  states  against  common 
enemies,  as  was  the  case  during  World 
War  II.  International  law  has  been  recog- 
nized by  the  Soviet  leaders  as  a  useful 
device  for  the  facilitation  of  peaceful 
and  cooperative  relations  with  the  out- 
side world  when  Soviet  policy  calls  for 
them. 

As  a  matter  of  fact,  there  has  been  a 
considerable  measure  of  routine  ob- 
servance of  international  law  by  the 
Soviets.  For  example,  aside  from  certain 
claims  to  territorial  waters,  about  which 
I  shall  speak  later,  the  Soviets  have  by 
and  large  respected  the  principle  of  the 
freedom  of  the  seas.  Despite  occasional 
incidents  involving  foreign  diplomatic 
personnel  in  Moscow,  the  Soviets  have 
observed  the  generally  recognized  rules 
of  diplomatic  relations  with  most 
capitalist  states.  Before  World  War  II, 
thousands  of  foreign  technicians  worked 
in  the  Soviet  Union,  helping  to  develop 
Soviet  industry.  Again,  with  some  ex- 
ceptions, the  Soviets  treated  these  for- 
eigners in  accordance  with  recognized 
international  standards.  The  Soviet 
record  of  observance  of  nonpolitical 
commitments— for  example,  commercial 
agreements  and  technical  arrange- 
ments—has been  appreciably  better  than 


their  record  with  respect  to  political 
treaties,  such  as  nonaggression  pacts. 
During  World  War  II,  the  Soviets  gener- 
ally honored  their  strictly  military  com- 
mitments to  their  allies.  All  of  this 
indicates  that  the  Soviet  Union  is  per- 
fectly capable  of  observing  international 
law  when  its  leaders  believe  it  to  be  in 
their  interest. 

Yet,  it  must  be  noted  that  Soviet 
writers  have  on  occasion  stated  that 
cooperation  with  the  capitalist  world  is 
itself  a  form  of  struggle. 

At  this  point,  I  should  like  to  men- 
tion some  distinctive  factors  other  than 
Communist  ideology  that  enter  into  the 
Soviet  interpretation  and  application  of 
international  law. 

First,  the  nature  of  the  Soviet  politi- 
cal and  economic  system.  This  system, 
to  be  sure,  is  in  large  part  an  outgrowth 
of  Soviet  ideology;  but,  once  estab- 
lished, it  acquired  a  life  of  its  own  and 
its  own  needs  which  may  persist  even  if 
the  ideology  is  changed  or  no  longer 
taken  seriously. 

One  of  the  features  of  the  Soviet 
system  is  the  totalitarian  control  of  the 
population  by  the  government.  This 
control,  for  full  effectiveness,  requires  a 
limitation  on  the  contacts  of  the  Soviet 
population  with  the  outside  world;  it 
requires  a  monopoly  of  the  information 
which  is  allowed  to  reach  the  people. 
This  is  an  important  source  of  the 
restrictions  placed  on  the  travel  of 
Soviet  citizens  abroad  and  of  foreigners 
in  the  Soviet  Union,  as  well  as  such 
devices  as  the  jamming  of  foreign  broad- 
casts. It  also  accounts  in  part  for  the 
refusal  to  recognize  individuals  as  having 
rights  in  international  law,  and  the 
reluctance  of  the  Soviets  to  enter  into 
any  agreement  whereby  they  would  be 
required  to  permit  free  entry  to  foreign 
nationals  or  officials.  It  has  possibly 
entered  into  the  Soviet  coolness  toward 
disarmament  control  plans  which  in- 
volve wide  travel  in  the  Soviet  Union  by 
foreign  inspectors.  The  totalitarian  con- 
trols  and    the   restrictions  on  contacts 
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with  foreigners  tend  to  distort  even  the 
information  available  to  the  leaders 
themselves;  they  prevent  full  under- 
standing of  the  reactions  to  Soviet 
policies  abroad;  and  they  interfere  with 
the  development  of  any  nonofficial  con- 
census between  Soviet  citizens  and  for- 
eigners even  on  the  professional  level  of 
international  law.  The  complete  govern- 
mental control  of  all  economic  activity, 
particularly  that  involving  foreign  trade 
and  shipping,  means  the  absence  of 
private  economic  interest  groups  which 
in  the  West  have  had  a  lot  to  do  with 
the  development  and  enforcement  of 
certain  international  law  standards  and 
institutions.  All  of  this  tends  to  set  the 
Soviets  apart  from  the  main  stream  of 
world  thinking  and  feeling,  and  accentu- 
ates the  peculiarities  of  the  Soviet  ap- 
proach to  international  law. 

The  Soviet  state  monopoly  of  foreign 
trade  and  shipping  has,  indeed,  direct 
effects  on  the  Soviet  interpretation  of 
international  law.  Since  all  Soviet  trade 
is  conducted  by  government  agencies, 
the  Soviets  steadfastly  uphold  the  tradi- 
tional principle  that  governments  and 
their  property  are  immune  from  the 
jurisdiction  of  foreign  courts  even  when 
engaged  in  ordinary  commercial  activi- 
ties abroad.  This  principle  is  being  in- 
creasingly questioned  and  modified  in 
the  non-Soviet  world.  The  Soviets  also 
insist  that  their  trade  representatives 
abroad  are  entitled  to  diplomatic  im- 
munities. As  suggested  by  Professor 
Hazard,  this  may  have  other  than  a 
commercial  objective,  since  immunity 
facilitates  espionage  and  subversive 
activities;  nevertheless,  a  number  of 
European  and  other  non-Soviet  states 
have  agreed  to  accord  immunity  to  such 
representatives,  since  Soviet  foreign 
trade  is  a  state  monopoly,  and  for- 
eigners, if  they  want  to  do  business  with 
the  Soviets,  have  no  choice  but  to  deal 
with  official  Soviet  agencies. 

Another  distinctive  factor  is  the  geo- 
graphical position  of  the  Soviet  Union. 
Russia  has  always  been  primarily  a  land 


power.  Its  maritime  power  has  been 
handicapped  by  the  absence  of  good 
outlets  on  the  open  ocean  and  the  fact 
that  entrances  to  the  seas  bordering  it 
are  largely  controlled  by  other  nations. 
Naval  power  has  more  often  figured  in 
history  as  a  means  of  attack  on  Russia 
rather  than  as  an  instrument  of  aggres- 
sion on  Russia's  part.  There  are,  further- 
more, valuable  fisheries  off  the  coasts  of 
Russia.  All  of  this  makes  it  natural  for 
Russia  to  try  to  extend  its  territorial 
waters  as  far  as  possible  through  various 
devices,  and  to  gain  control  of  the 
entrances  to  the  seas  bordering  it.  A 
tendency  to  extend  the  Russian  terri- 
torial waters  to  twelve  miles,  instead  of 
the  three  miles  favored  by  the  major 
maritime  powers,  appeared  already 
before  the  Revolution,  although  it  was 
manifested  in  the  form  of  claims  of 
jurisdiction  for  customs  and  fishery 
control  rather  than  in  terms  of  outright 
sovereignty.  The  Soviets  inherited  and 
strengthened  this  tendency.  Although 
Soviet  statutes  do  not  seem  flatly  to 
assert  Soviet  sovereignty  in  a  zone 
twelve  miles  wide— speaking  rather  in 
terms  of  control  for  security  and  other 
purposes— there  can  be  little  doubt  that 
the  Soviet  Union  does  claim  today  a 
12-mile  zone  of  territorial  waters.  In  all 
fairness,  it  should  be  noted  that  this 
claim  seems  modest  in  comparison  with 
the  200-mile  claims  recently  made  by 
some  Latin  American  States.  Never- 
theless, it  has  been  a  cause  of  frequent 
controversies  with  other  powers,  in- 
cluding the  United  States,  the  United 
Kingdom,  Japan  and  the  Scandinavians. 
The  Soviet  Union  maintains  that  each 
state  may  fix  the  width  of  its  territorial 
waters  in  the  light  of  all  the  attendant 
circumstances. 

A  further  example  of  the  tendency 
to  extend  Soviet  territorial  waters  may 
be  seen  in  the  statements  of  Soviet 
writers  that  four  seas  bordering  the 
Soviet  Union  on  the  north— the  Kara, 
Laptev,  East  Siberian  and  Chukot  (or 
Chukchi)— are  in  reality  territorial  bays; 
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that  is,  a  part  of  Soviet  inland  waters, 
rather  than  high  seas.  There  is  a  hint 
that  the  same  principle  may  apply  to 
the  Sea  of  Okhotsk.  As  yet,  there  seems 
to  have  been  no  occasion  on  which  the 
Soviet  government  made  such  claims 
officially.  The  White  Sea,  however,  is 
definitely  treated  as  a  part  of  Soviet 
inland  waters. 

Another  claim  made  by  Soviet 
writers  and  apparently  espoused  by  the 
government  is  that  certain  seas  border- 
ing Russia  are  closed  seas,  because  they 
do  not  constitute  waterways  used  for 
navigation  other  than  that  to  and  from 
the  littoral  states  and,  therefore,  naviga- 
tion on  them  is  of  concern  only  to  the 
latter,  which  are  entitled  to  regulate  it 
in  their  own  interests  even  to  the  point 
of  forbidding  access  to  outsiders.  This 
concept  of  the  closed  seas,  which  should 
be  distinguished  from  that  of  territorial 
waters,  is  novel  in  modern  international 
law.  The  Black  Sea  and  the  Baltic  Sea, 
as  well  as  the  landlocked  Caspian  Sea, 
are  regarded  by  Soviet  writers  as  closed 
seas.  Recent  reports  indicate  that  the 
Soviet  Union  has  proposed  to  Japan 
that  the  Sea  of  Japan  should  be  declared 
a  closed  sea,  on  which  navigation  by 
warships  of  outside  powers  would  not 
be  allowed.  The  Sea  of  Okhotsk,  if  not 
claimed  by  the  Soviets  as  a  territorial 
bay,  might  also  be  regarded  as  a  closed 
area. 

As  yet,  the  Soviet  concept  of  the 
closed  sea  does  not  seem  to  have  had 
much  practical  effect.  Russia,  however, 
has  always  been  interested  in  the  con- 
trol of  the  Turkish  Straits  leading  to  the 
Black  Sea.  Although  the  Soviets  are  a 
party  to  the  Montreux  Convention  of 
1936  on  the  Regime  of  the  Turkish 
Straits,  they  have  not  been  entirely 
satisfied  with  it,  since  it  does  not 
completely  bar  the  Black  Sea  to  the 
warships  of  outside  powers  and  places 
some  restrictions  on  the  passage  of 
warships  of  the  Black  Sea  powers,  en- 
trusting Turkey  with  the  enforcement 
of    its    provisions.    The    Soviet    Union 


would  like  to  amend  the  convention  to 
remove  these  objectionable  features.  It 
would  also  like  to  control  the  Straits 
itself.  At  present,  three  of  the  four 
Black  Sea  powers— the  Soviet  Union 
itself,  Rumania  and  Bulgaria— belong  to 
the  Soviet  block.  Soviet  proposals  to 
give  the  control  of  the  Straits  and  of  the 
navigation  of  the  Black  Sea  to  the  Black 
Sea  powers  would,  therefore,  give  the 
Straits  the  preponderant  influence. 

Another  consequence  of  Russia's 
geographical  position  is  her  espousal  of 
the  so-called  sector  principle  in  the 
Arctic.  This  principle,  invoked  by  the 
Russian  government  before  the  Revolu- 
tion, would  permit  Russia  to  claim  all 
the  islands  in  the  Arctic  Ocean  up  to  the 
North  Pole,  including  those  not  yet 
discovered  or  possessed,  within  the 
limits  of  a  sector— like  a  slice  of  a 
pie— defined  by  the  meridians  at  the  two 
opposite  extremities  of  the  Russian  ter- 
ritory bordering  on  the  Arctic.  Canada 
also  favors  the  sector  principle,  although 
it  has  maintained  it  less  bluntly.  You 
can  easily  see  why  both  Russia  and 
Canada  are  in  favor  of  it.  Although  the 
sector  principle  cannot  be  said  to  have 
obtained  general  recognition,  the  Soviet 
Union  does  in  fact  control  virtually  all 
of  the  islands  claimed  by  it.  Since  there 
seems  to  be  no  additional  land  to  be 
discovered,  the  sector  principle  has 
ceased  to  be  much  of  an  issue  so  far  as 
lands  in  the  Arctic  are  concerned.  There 
has  been  a  tentative  suggestion  in  the 
Soviet  literature,  however,  that  the 
sector  principle  should  be  extended  to 
cover  not  only  land  but  water  and  the 
air  space  as  well,  making  the  Arctic 
Ocean  all  the  way  to  the  Pole  a  part  of 
Soviet  territory.  Some  Soviet  writers 
have  also  claimed  ice  fields  within  the 
sector.  There  is  no  definite  indication  as 
yet  that  the  Soviet  government  is  pre- 
paring to  make  such  claims  official. 

Although  the  Soviets  favor  the  sector 
principle  in  the  Arctic,  Soviet  writers 
deny  that  it  applies  in  the  Antarctic, 
citing  the  differences  in  the  geographical 
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situation.  The  Soviet  Union  has  made 
no  formal  claims  to  any  territory  in  the 
Antarctic,  but  has  insisted  that  Russian 
discoveries  in  that  region  in  1819-1821 
entitle  it  to  a  voice  in  any  general 
settlement  of  the  problem  of  the  con- 
trol of  the  Antarctic,  and  has  protested 
against  the  claims  of  some  other  states. 

Although  the  Soviet  interest  in  the 
extension  of  territorial  waters,  the  con- 
cept of  the  closed  seas,  the  sector 
principle  in  the  Arctic,  and  related 
matters,  is  largely  determined  by  the 
geographical  position  of  Russia,  and  is  a 
traditional  Russian  interest  not  related 
to  Communist  dogma,  it  is  heightened 
by  the  Soviet  ideology  of  hostility  to 
the  outside  world  and  the  needs  of 
totalitarian  controls.  The  Soviet  posi- 
tion on  these  matters  is  obviously  re- 
lated to  the  security  of  the  Soviet  State, 
living  in  a  hostile  environment,  against 
any  attack  or  interference  from  the 
outside.  Should  Soviet  ideology  be 
eliminated,  it  may  be  expected  that  any 
government  of  Russia  will  continue  to 
favor  the  twelve-mile  zone  and  the 
sector  principle,  but  possibly  with  less 
vehemence. 

Under  what  conditions  may  we 
expect  the  Soviet  Union  to  observe 
international  law?  And  what  of  the 
future? 

Before  attempting  to  suggest  any 
answers  to  these  questions,  I  should  like 
to  compare  briefly  the  Soviet  attitude 
toward  international  law  with  the  atti- 
tudes in  the  non-Soviet  world.  This  will 
give  us  a  better  perspective. 

Many  aspects  of  the  Soviet  attitude 
find  a  counterpart  in  the  non-Soviet 
world.  Surely  it  would  be  ridiculous  to 
assert  that  in  the  non-Soviet  world 
international  law  is  observed  with  per- 
fect regularity;  that  treaties  are  always 
kept;  that  expediency  never  enters  into 
the  interpretation  and  application  of 
international  law,  that  international  law 
is  never  used  for  propaganda  purposes; 
or  that  facts  are  never  misrepresented. 
Indeed,    there    is    a    strain    in   Western 


thought,  going  back  at  least  to  Machia- 
velli,  which  would  make  expediency 
the  sole  basis  for  the  observance  of 
international  obligations.  As  you  may 
recall,  Machiavelli  said  that  a  prince 
should  not  honor  his  promises  if  it  is  to 
his  disadvantage  to  do  so.  In  more 
recent  times,  the  same  kind  of  attitude 
has  given  rise  to  the  idea  that  raison 
d'etat,  necessity  or  self-preservation— 
often  very  broadly  interpreted— justifies 
a  state  in  doing  anything.  Furthermore, 
there  is  a  school  of  thought  in  the  West 
that  advocates  flexible  interpretation 
and  application  of  international  law, 
pointing  out  that  rules  of  law  are  not 
absolutes  that  have  to  be  obeyed  for 
their  own  sake;  that  they  are  means  to 
some  end,  instruments  of  policy,  and 
that  they  should  be  so  interpreted  and 
applied  as  best  to  achieve  desirable 
results.  In  the  absence  of  universal 
agreement  on  the  values  and  goals  to  be 
served  by  the  rules  of  law,  this  idea, 
meritorious  though  it  may  be  in  princi- 
ple, often  means  that  a  decision-maker 
feels  free  to  interpret  international  law 
flexibly  to  serve  the  purposes  he  hap- 
pens to  favor.  There  are  also  people  who 
deny  the  reality  of  international  law. 

Am  I  trying  to  say  there  is  no 
difference  between  the  Soviet  and  the 
non-Soviet  attitudes  toward  interna- 
tional law?  Not  at  all;  there  are  very 
important  differences,  but  we  should 
understand  their  nature  and  sources. 

First  of  all,  in  the  nontotalitarian 
West,  side  by  side  with  the  idea  that  the 
observance  of  law  is  a  matter  of  ex- 
pediency, there  has  always  been  another 
idea— that  observance  of  the  law  is  a 
moral  obligation,  that  law  and  morality 
have  objective  validity,  and  that  they  lie 
at  the  very  foundation  of  civilized 
existence.  There  is  a  tradition  of  respect 
for  law  that  carries  over  into  interna- 
tional affairs.  The  overall  Western  atti- 
tude toward  international  law  is  a  com- 
posite, a  blend  in  varying  proportions, 
of  these  two  principles— the  principle  of 
expediency   and  the  principle  of  moral 
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obligation.  Communist  ideology,  on  the 
other  hand,  leaves  no  room  for  a  feeling 
of  moral  obligation  to  observe  the  law 
when  its  observance  is  not  expedient  for 
the  Soviet  States.  In  fact,  the  very 
existence  of  objective  and  universally 
binding  moral  principles  is  denied.  This 
difference  is  accentuated  by  the  absence 
in  most  of  the  non-Soviet  world  of 
totalitarian  controls  and  forced  con- 
formity to  any  single  ideology.  In  the 
Soviet  State,  ideas  contrary  to  those 
favored  by  the  leaders  cannot  be  pub- 
licly expressed;  on  the  surface,  Commu- 
nist ideology,  the  ideology  of  ex- 
pediency in  international  relations, 
reigns  supreme. 

Probably  even  more  important  is 
another  difference.  As  I  have  previously 
indicated,  Communist  ideology  means 
that  the  Soviet  Union  regards  all  of  the 
non-Soviet  states  as  basically  its  ene- 
mies. Peaceful  cooperation  is  bound  to 
be  temporary  and  for  limited  purposes 
only.  It  is  expected  that  eventually 
Communism  will  prevail  over  all  its 
enemies  and  so-called  peaceful  co- 
existence will  come  to  an  end.  It  is  this 
sense  of  basic  hostility  and  the  tem- 
porary nature  of  any  accommodation 
that  distinguishes  most  profoundly  the 
underlying  Soviet  attitude  toward  inter- 
national relations,  including  interna- 
tional law.  Without  it,  incidentally, 
there  would  be  less  incentive  for  the 
Communists  to  reject  universal,  re- 
ciprocally binding,  moral  principles.  In 
the  non-Soviet  world,  no  such  feeling  of 
ineluctable  and  lasting  hostility  nor- 
mally enters  into  relations  between  dif- 
ferent states.  In  fact,  most  of  the  states 
of  the  world  have  an  expectation  of 
friendly  and  lasting  coexistence  with 
most  of  the  other  states.  This  is  often 
true  even  when  they  go  to  war  with 
each  other— the  war  is  regarded  as  a 
temporary  condition  which  does  not 
necessarily  mean  undying  hostility  be- 
tween the  two  nations.  In  the  relations 
between  non-Soviet  states,  therefore, 
even  though  expediency  be  the  under- 


lying principle,  much  greater  value  is  apt 
to  be  put  on  reasonably  faithful  observ- 
ance of  international  law  as  a  condition 
of  stability  and  orderly  coexistence.  The 
long-range  value  of  good  faith  is  apt  to 
be  better  appreciated. 

Differences  between  the  Soviet  and 
the  non-Soviet  economic  systems  are 
another  factor.  They  reduce  still  further 
the  element  of  a  community  of  interest 
as  a  foundation  of  international  law. 

In  the  light  of  the  foregoing,  under 
what  conditions  can  we  expect  the 
Soviets  to  observe  international  law? 

The  obvious  answer  is  that  the 
Soviets  will  observe  international  law 
when  it  is  to  their  advantage  to  do  so. 
The  question,  then,  is  when  is  it  to  their 
advantage?  I  have  already  given  some 
partial  answers  to  this  question.  Im- 
mediate advantages  do  flow  to  the 
Soviets  from  the  observance  of  interna- 
tional law  on  their  part  in  a  variety  of 
situations. 

First  of  all,  unless  the  Soviets  are 
prepared  to  go  to  all-out  war  with  the 
rest  of  the  world,  it  is  to  their  advantage 
to  observe  international  law  to  the 
extent  necessary  to  avoid  excessive  fric- 
tion with  other  nations.  Here  is  where 
the  rules  of  territorial  sovereignty,  juris- 
diction, freedom  of  the  seas,  treatment 
of  aliens,  and  the  like— as  well  as  treaties 
dealing  with  these  matters— come  in. 
The  Soviet  Union  normally  does  observe 
many  of  these  rules. 

Second,  reciprocity  and  retaliation 
play  a  part  in  the  observance  of  interna- 
tional law.  To  the  extent  that  limited 
cooperation  with  non-Soviet  countries  is 
desired  by  the  Soviet  Union,  it  is  likely  to 
observe  reasonably  well  the  rules  govern- 
ing such  cooperation.  There  is  no  guaran- 
tee, however,  that  a  shift  in  Soviet  policy 
may  not  at  any  time  put  an  end  to  the 
Soviet  interest  in  the  observance  of  any 
of  these  rules.  Fear  of  retaliation  is 
another  factor  which  may  be  expected  to 
induce  the  Soviet  Union  to  observe  inter- 
national law.  This  may  be  true,  lor 
instance,  with  regard  to  the  laws  of  war. 
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Third,  the  Communist  leaders  are  by 
no  means  unmindful  of  world  public 
opinion— or  of  public  opinion  in  the 
countries  with  which  they  want  to  deal. 
A  striking  confirmation  of  this  fact  can 
be  seen  in  the  recent  agreement  of  the 
Bulgarian  Communist  government  to  pay 
damages  for  the  shooting  down  of  an 
Israeli  airliner  and  to  punish  those  re- 
sponsible for  it.  Many  observers  have 
noted  that  the  Soviets  are  less  likely  to 
violate  a  treaty  if  it  is  specific  and 
unambiguous.  This  is  another  confirma- 
tion of  the  value  of  public  opinion.  The 
Soviets  try  to  avoid  committing  clear 
violations  which  would  shock  public 
opinion. 

These  factors  may  be  called  the 
short-range  advantages  to  the  Soviets  of 
the  observance  of  international  law.  To 
the  extent  such  factors  work,  interna- 
tional law  does  make  a  difference,  even 
though  we  cannot  rely  on  the  Soviets 
carrying  out  their  obligations  in  good 
faith.  The  treatment  of  the  prisoners 
taken  by  the  Communists  in  Korea,  bad 
as  it  was,  might  have  been  even  worse  if 
there  had  been  no  international  stand- 
ards at  all. 

Communist  ideology,  as  I  have  indi- 
cated, minimizes  the  long-range  value  of 
the  observance  of  international  law, 
since  Communists  do  not  believe  in 
lasting  coexistence  between  the  Soviet 
and  the  non-Soviet  worlds.  Yet,  it  is  not 
inconceivable  that  this  may  change.  If 
Soviet  leaders  become  convinced  that 
the  so-called  capitalist  world  is  here  to 
stay,  they  may  come  to  appreciate  the 
advantages  of  stability  and  good  faith. 
Such  an  evolution  may  be  helped  along 
by  greater  contacts  with  the  outside 
world.  In  short,  Soviet  leaders  may 
come  to  redefine  their  interests.  Com- 
munist ideology  will  certainly  hamper 
such  a  reappraisal  of  the  Soviet  position 
in  the  world;  but  it  may  not  prove  to  be 
an  insuperable  obstacle.  The  doctrine  of 
the  implacable  hostility  of  the  two 
worlds  may  be  reinterpreted  or  quietly 
given  up  as  an  effective  guide  to  policy. 


Perhaps  it  has  already  been  given  up  in 
Yugoslavia  by  the  Tito  Communists.  As 
Toynbee  has  pointed  out,  this  has  hap- 
pened to  the  Moslem  doctrine  of  the 
holy  war  against  the  infidels,  which  no 
longer  stands  in  the  way  of  peaceful 
relations  between  Moslem  and  Christian 
nations.  Reinterpretation  of  ideology  is 
not  new  in  Communist  history. 

Indeed,  although  I  have  stressed 
ideology  as  an  important  factor  in 
Soviet  policy,  the  precise  role  of  Soviet 
ideology  has  long  been  a  subject  of 
controversy  in  the  West.  Some  observers 
are  inclined  to  believe  that  ideology  is 
an  instrument  rather  than  a  determinant 
of  Soviet  policy.  I  happen  to  believe 
that  ideology  has  exerted  a  substantial 
influence  on  Soviet  policy.  But  it  may 
not  be  the  decisive  factor.  When  we  deal 
with  human  emotions  and  motivations, 
we  are  pretty  much  in  the  dark.  The 
personality  factor  should  not  be  dis- 
counted. Stalin  ruled  as  a  dictator  for 
some  twenty-five  years,  and  Soviet 
policy  could  not  but  reflect  his  per- 
sonality. We  cannot  tell  as  yet  what 
influence  ideology  will  have  on  the 
policies  of  the  new  generation  of  Soviet 
leaders  now  coming  to  power.  Should 
the  idea  of  lasting  hostility  between  the 
two  worlds  be  given  up,  fairly  stable 
relations  under  international  law  may  be 
established  even  if  the  principle  of 
expediency  continues  to  prevail,  pro- 
vided that  the  interests  of  the  Soviet 
State  are  defined  moderately  and  intelli- 
gently. 

If  there  is  any  hope  at  all  that  the 
Soviet  leaders,  present  or  future,  may 
develop  a  more  constructive  attitude 
toward  international  law,  what  policies 
of  the  non-Soviet  world  are  likely  to 
assist  in  this  process? 

First,  the  Soviets  must  be  continually 
impressed  with  the  strength  and  sta- 
bility of  the  so-called  capitalistic  world. 
This  means  that  we— i.e.,  the  whole 
non-Soviet  world,  not  just  the  United 
States— must  not  only  remain  strong 
militarily,    but    must    have    a    rate    of 
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economic  development  and  general 
progress  at  least  equal  to  that  of  the 
Soviet  bloc.  At  the  same  time,  we  must 
continue  to  make  it  plain  that  we  are 
men  of  peace  and  that  we  are  not 
opposed  to  genuine  peaceful  co- 
existence with  the  Soviet  bloc  if  the 
Soviet  leaders  make  it  possible.  We 
should  also  try  to  break  down  the 
intellectual  isolation  of  the  Soviet  coun- 
tries by  encouraging  their  contacts  with 
the  non-Soviet  world. 

Second,  our  agreements  with  the 
Soviet  Union  and  its  allies  should  be  so 
designed  that  it  will  be  to  their  own 
continuous  advantage  to  keep  them.  In- 
deed, this  is  a  good  principle  to  be 
followed  in  all  international  negotiations. 
As  Professor  Briggs  has  well  said,  "the 
treaties  most  likely  to  be  observed  are 
those  which  recognize  and  develop  with- 
in a  legal  framework  a  positive  mutuality 
of  interests."  The  making  of  such  treaties 
obviously  requires  much  wisdom  and 
skill.  It  is  also  wise  to  make  all  agreements 
with  the  Soviets  in  writing,  and  as  clear 
and  specific  as  possible. 

Third,  it  should  be  our  normal  policy 


to  interpret  international  law  fairly  and 
to  apply  it  in  good  faith.  Indeed,  if  the 
non-Soviet  nations  should  cease  to  take 
international  law  seriously  and  get  into 
the  habit  of  manipulating  it  for  immedi- 
ate advantage,  why  should  the  Soviets 
behave  differently?  Such  behavior  will 
merely  confirm  their  belief  that  law  is 
an  instrument  of  policy  cynically  used 
by  the  capitalists  for  their  own  gain. 
The  only  way  to  teach  the  Soviet 
leaders  the  value  of  international  law  is 
for  us  to  practice  it.  If,  by  way  of 
exception  and  for  our  self-preservation, 
we  are  compelled  to  depart  from  law, 
we  should  make  it  clear  that  the  be- 
havior of  our  adversaries  leaves  us  no 
choice. 

Fourth,  we  must  react  firmly  and 
vigorously  against  all  clear  violations  of 
international  law  to  our  detriment.  In- 
ternational law  itself  provides  for 
measures  of  retaliation  and  reprisal— not 
necessarily  armed  reprisals— against  its 
violations.  We  should  use  all  suitable 
means  to  prove  that  violations  of  inter- 
national law  do  not  pay;  and  that  good 
faith  does  pay. 
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THE  SOVIET  VIEW  OF  INTERNATIONAL  LAW 


O.J.  Lissitzyn 


When  we  begin  the  study  of  interna- 
tional law,  we  soon  come  to  realize  that 
it  is,  indeed,  a  useful  instrument  in  our 
relations  with  many  other  states.  But 
the  question  probably  arises  in  the 
minds  of  most  of  you:  Does  it  do  any 
good  at  all  to  talk  about  international 
law  when  it  comes  to  dealing  with  the 
Soviet  Union  and  its  allies?  Can  we 
expect  them  to  pay  heed  to  any  rules  of 
international  law,  or  to  carry  out  any 
obligations  that  they  may  assume? 
Indeed,  is  there  anything  in  common  in 
their  attitude  toward  international  law 
and  ours?  Or  is  the  gap  so  great  that 
there  is  no  place  at  all  for  international 
law  in  the  relations  between  the  two 
sides  in  the  cold  war?  Sometimes  one 
encounters  extreme  views  on  these  ques- 
tions. On  one  hand,  some  people  seem 
to  assume  that  there  is  no  significant 
difference  between  the  Soviet  and  the 
Western  attitudes— that  we  can  expect 
international  law  to  operate  in  the 
relations  between  the  Soviet  Union  and 
other  countries  pretty  much  the  same  as 
it  operates  in  the  relations  of  the  non- 
communist  states  among  themselves. 
This  is  perhaps  more  commonly  encoun- 
tered nowadays  in  foreign  countries, 
especially  the  so-called  neutralist  na- 
tions, than  it  is  in  the  United  States.  At 
the  other  extreme  there  is  the  view, 
perhaps  more  commonly  held  in  the 
United  States,  that  international  law  is 
virtually  irrelevant  to  our  relations  with 


the  Soviet  Union  and  the  Soviet  bloc  in 
general.  Sometimes  this  view  takes  the 
form  of  denial  of  a  universal  interna- 
tional law  which  is  binding  on  both 
sides  in  the  cold  war.  Sometimes  this 
view  is  associated  with  the  impression 
that  the  Soviets  are  either  completely 
ignorant,  or  completely  contemptuous 
of  international  law.  There  is  also  the 
notion  that  the  Soviet  Union  can  never 
be  expected  to  comply  with  interna- 
tional law  except  when  it  is  to  their 
advantage  to  do  so,  while  in  the  West, 
particularly  in  the  United  States,  inter- 
national law  is  always  obeyed.  I  suggest 
that  the  truth,  as  is  often  the  case,  is 
somewhere  between  these  two  extreme 
views. 

At  this  point  perhaps  we  might 
digress  a  little  and  ask  ourselves;  What 
do  we  mean  by  universality  of  a  system 
such  as  the  system  of  international  law? 
Let  me  suggest  that  there  are  three 
different  levels  at  which  we  can  discuss 
universality  in  connection  with  interna- 
tional law.  First,  the  verbal  level; 
second,  the  level  of  action;  and  third, 
the  level  of  motivation.  Let  me  speak 
about  the  specific  attitudes  on  each  of 
these  levels. 

Now  on  the  verbal  level— that  is,  the 
level  of  words— the  Soviets  purport  to 
accept  the  existence  and  binding  force 
of  international  law  in  the  relations 
between  the  communist  and  the  non- 
communist  world.  As  a  matter  of  fact. 
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they  make  it  a  point  in  public  pro- 
nouncements to  stress  international  law 
and  its  study.  As  far  back  as  October  5, 
1946,  shortly  after  the  end  of  the 
Second  World  War,  the  Central  Com- 
mittee of  the  All-Union  Communist 
Party  directed  that  special  attention  be 
given  to  the  study  of  international  law 
in  their  institutions  of  higher  learning, 
and  indeed,  international  law  courses 
are  given  by  many  Soviet  university  law 
faculties. 

There  is  a  growing  flood  of  Soviet 
publications  on  international  law,  in- 
cluding textbooks,  books  of  collections 
of  documents  and  other  source  ma- 
terials, monographs  on  many  specialized 
aspects  of  international  law,  and  numer- 
ous articles  in  periodicals.  Sometimes  in 
these  writings,  international  law  is  said 
to  be  "an  attribute  of  culture  and 
civilization"  and  an  indispensable  condi- 
tion of  modern  international  relations. 
Four  years  ago  a  Soviet  Association  of 
International  Law  was  set  up  which 
became  a  branch  of  the  worldwide 
International  Law  Association  and 
which  publishes  a  Soviet  yearbook  of 
international  law.  The  president  of  this 
association,  Professor  Gregory  Tunkin, 
is  also  legal  adviser  of  the  Soviet  Foreign 
Office.  Three  years  ago  he  gave  some 
lectures  in  English  at  the  Hague 
Academy  of  International  Law  in  the 
Netherlands,  in  which  he  stressed  the 
relation  of  international  law  to  peaceful 
coexistence.  Tunkin  is  probably  today 
the  leading  Soviet  authority  in  the  field 
of  international  law,  and  he  is  a  very 
intelligent  man.  He  speaks  well  and 
presents  the  Soviet  point  of  view  with 
relative  moderation  and  in  terms  which 
do  not  always  seem  to  be  too  different 
from  our  traditional  Western  terms. 
Nevertheless,  as  I  shall  point  out  later, 
he,  too,  like  all  other  Soviet  writers  and 
speakers,  while  stressing  the  importance 
and  universality  of  international  law, 
finds  it  necessary  and  desirable  to  point 
out  certain  special  attitudes  and  ap- 
proaches.    International     law     is    very 


frequently  appealed  to  by  the  Soviet 
Union  in  diplomatic  notes,  in  debates  at 
international  conferences,  and  especially 
in  the  United  Nations.  As  a  matter  of 
fact,  I  am  told  by  people  who  have  been 
close  observers  of  what  is  going  on  in 
the  United  Nations,  that  the  Soviet 
representatives  are  perhaps  more  and 
more  stressing  legal  arguments,  and  are 
gaining  some  attention,  especially  from 
people  coming  from  the  so-called  un- 
committed or  neutralist  nations,  or  the 
new  nations. 

International  law  is  also  mentioned 
in  Soviet  legislation.  Finally,  I  will 
conclude  by  quoting  Khrushchev  him- 
self. Just  before  he  came  to  the  United 
States  in  1959  to  see  President  Eisen- 
hower and  to  make  a  tour  of  our 
country,  he  said,  in  a  domestic  speech: 
"We  are  well  aware  that  without  observ- 
ance of  the  standards  of  international 
law,  and  without  the  fulfillment  of  the 
undertakings  assumed  in  relations  be- 
tween states,  there  can  be  no  trust,  and 
without  trust  there  can  be  no  peaceful 
co-existence."  Well,  so  far  so  good.  It 
seems  that  the  Soviets,  at  least  on  the 
verbal  level,  accept  the  binding  force  of 
international  law,  its  reality  and  its 
importance;  but  even  on  this  verbal  level 
this  acceptance  is  not  unqualified.  All 
through  the  Soviet  writings  runs  the 
thread  of  a  claim  of  the  right  to  reject 
any  part  of  international  law  which  does 
not  fit  in  with  Soviet  policy.  This  was 
perhaps  most  boldly  stated  by  Professor 
Kozhevnikov,  who  later  became,  and 
was  for  several  years,  the  Soviet  Judge 
of  the  International  Court  of  Justice.  In 
a  book  written  in  1948  called  The 
Soviet  State  and  International  Law, 
which  was  perhaps  the  most  representa- 
tive and  most  outspoken  book  on  inter- 
national law  written  by  a  Soviet  profes- 
sor in  the  late  Stalin  period,  he  said, 
"Those  institutions  of  international  law 
which  can  facilitate  the  execution  of  the 
stated  tasks  of  the  USSR  are  recognized 
and  applied  by  the  USSR,  and  those 
institutions     which      conflict     in     any 
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manner  with  these  purposes  are  rejected 
by  the  USSR." 

Now,  other  Soviet  writers  rarely  put 
it  in  quite  this  blunt  fashion,  especially 
since  the  death  of  Stalin,  when  there  has 
been  a  certain  note  of  moderation  in 
some  of  the  writings.  This  claim  is  put 
in  much  milder  terms.  But  basically 
there  seems  to  be  very  little  difference 
between  what  Kozhevnikov  said,  and 
what  was  said  in  1958  in  the  Hague 
lecture  by  Tunkin,  whom  I  have  already 
mentioned  as  the  legal  adviser  to  the 
Soviet  Foreign  Office,  and  one  of  the 
most  prominent  of  the  Soviet  interna- 
tional lawyers.  Now  as  I  said,  Tunkin 
speaks  in  a  voice  of  relative  moderation 
and  in  terms  which  don't  sound  too 
strange  to  Western  ears,  but  what  he 
said  about  international  law  and  co- 
existence was  substantially  this:  (I  have 
no  convenient  quotation  here.)  He 
spoke  of  the  international  law  of  our 
times  as  resting  on  agreement  of  two 
sides  in  the  cold  war.  He  even  called  it, 
in  a  section  heading  of  his  lectures  as 
printed,  "the  new  doctrine  of  agree- 
ment" What  it  amounts  to  is  that  only 
those  rules  are  binding  on  the  Soviet 
Union,  and  also  on  the  noncommunist 
nations,  which  are  accepted  by  both, 
either  through  express  agreement,  that 
is,  by  treaties,  or  by  tacit  agreement, 
that  is,  customary  international  law.  In 
this  connection,  I  may  add  that  Soviet 
writers  generally  regard  treaties  as  the 
most  important  source  of  international 
law;  they  admit  that  customary  interna- 
tional law  exists,  and  that  custom  is  a 
source  of  law,  but  they  stress  that  in 
modern  times  treaties  are  more  im- 
portant This,  of  course,  happens  to 
coincide  with  Soviet  interest,  since  cus- 
tomary law— large  parts  of  it— was  estab- 
lished long  before  the  communist 
regime  in  Russia  came  into  existence. 
There  is  little  the  Soviets  can  do  about 
changing  these  customs.  Sometimes 
they  have  a  chance  to  make  a  change  or 
to  throw  their  weight  in  the  direction  of 
a  change  which  they  desire,  of  course, 


but  nevertheless  much  of  the  customary 
international  law  is  old  and  they  didn't 
have  anything  to  say  about  its  coming 
into  being.  Treaties  are  something  which 
they  can  agree  to  or  not  agree  to,  and  if 
there  is  a  treaty  they  don't  want  to 
agree  to,  well,  it's  not  binding  on  them. 
So  they  prefer  to  deal  with  international 
law  primarily  in  terms  of  treaties  which 
are  expressly  agreed  upon.  So  then,  the 
Soviet  writers  bluntly  or  more  mildly 
say  that  the  Soviet  Union  may  reject 
certain  parts  of  international  law  and 
that  it  is  bound  only  by  those  parts 
which  it  accepts.  I  must  point  out, 
however,  that  in  fact  Soviet  writers 
specify  very  few  rules  which  they  reject. 
As  a  matter  of  fact,  some  parts  of  the 
standard  text  used  in  Soviet  universities 
on  international  law  sound  rather  like 
recitals  of  rules  which  are  well  known  in 
the  West,  and  there  is  nothing  new. 
Some  other  parts,  to  be  sure,  do  present 
new  points  of  view.  Of  course,  there  are 
certain  rules  which  the  Soviets  interpret 
in  a  way  different  from  the  interpreta- 
tion given  the  same  rules  by  the  United 
States:  for  example,  this  is  true  of  the 
rules  concerning  the  width  of  territorial 
waters,  certain  rules  concerning  the 
sovereign  immunity  of  states,  and  so  on. 
Differences  in  interpretation  of  rules  of 
international  law,  of  course,  are  not 
new,  and  such  differences  exist  among 
noncommunist  countries.  They  existed 
long  before  the  communist  regimes 
appeared,  so  that  in  itself,  they  are  not 
terribly  significant. 

There's  another  point,  however, 
which  is  made  by  some  Soviet  writers; 
not  as  constantly  as  the  point  about 
accepting  or  rejecting  certain  parts  of 
international  law,  but  nevertheless,  it's  a 
point  well  worth  mentioning  because  it 
coincides  with  certain  doctrines  in  the 
field  of  politics  and  history.  Shurshalov. 
who  is  a  young  Soviet  writer  on  the  law 
of  treaties,  has  emphasized  in  one  of  his 
books  that  treaties  are  valid  only  so  long 
as  the  objective  historical  conditions  in 
which    they    were    made    continue    to 
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exist.  There  are  some  hints  of  the  same 
doctrine  being  extended  not  only  to 
treaties,  but  to  customary  rules.  In 
other  words,  history,  according  to  this 
view,  is  not  static;  it's  dynamic;  it's 
moving;  it's  developing;  what  may  be 
good  today  may  become  obsolete 
tomorrow,  and  this,  as  I  shall  point  out 
later,  reflects  the  basic  Soviet  interpreta- 
tion that  the  history  of  our  times  has 
changed  in  the  direction  of  greater 
power  being  developed  and  exercised  by 
the  communist  governments.  But  this 
doctrine  that  Shurshalov  advocates,  of 
course,  does  suggest  that  not  only  are 
they  free  to  accept  or  reject  interna- 
tional law  at  the  starting  point,  but  that 
they  may  later  say,  "Ah,  we  accepted 
this  rule,  yes,  but  the  objective  condi- 
tions of  historical  development  have 
now  made  this  rule  obsolete." 

Another  point  on  which  they  depart, 
even  in  words,  from  universality  is  that 
they  do  claim  that  not  only  can  they 
reject  those  rules  which  they  don't  like, 
but  they  also  claim  and  take  pride  in 
claiming  that  they  have  been  instru- 
mental in  introducing  new  principles 
into  international  law;  for  instance,  such 
principles  as  self-determination,  non- 
aggression  and  nonintervention.  They 
point  to  earlier  Soviet  pronouncements 
immediately  after  the  October  Revolu- 
tion, in  which  these  principles  were 
proclaimed  to  the  world,  and  they  say 
that  these  are  now  accepted,  or  on  the 
way  to  being  accepted,  universally.  You, 
of  course,  wonder  if  they  themselves 
live  up  to  these  principles,  and  this  I  will 
mention  later  on. 

Also,  there  is  the  claim  that  a  new 
socialist  international  law  is  being 
created  in  the  relations  between  the 
socialist  states,  so-called— the  states 
ruled  by  the  Communist  Party— but 
when  it  comes  to  specific  details  of  this 
new  socialist  international  law,  they  are 
rather  vague,  and,  as  a  matter  of  fact,  if 
one  looks  at  treaties  between  members 
of  the  Soviet  bloc,  one  often  finds  an 
amazing  similarity  between  such  treaties 


and  treaties  between  Western  states;  for 
instance,  treaties  on  the  status  of  forces 
—that  is,  on  jurisdiction  over  members 
of  foreign  armed  forces  stationed  in  a 
country.  As  we  know,  we  have  many 
such  agreements,  the  most  important  of 
which  is  the  NATO  Status  of  Forces 
Agreement.  The  Soviets  have  troops 
stationed  in  certain  European  countries, 
and  they  have  also  made  agreements 
which  in  large  part  seem  to  be  almost 
copied  from  ours.  There  are  some  differ- 
ences, but  the  treaties  are  amazingly 
similar.  The  same  is  true  of  some  trea- 
ties on  consular  relations  between  com- 
munist states. 

So,  on  this  matter  of  new  socialist 
international  law  emerging  in  the  rela- 
tions between  the  socialist  states,  it  is  a 
little  unclear  just  what  is  new,  although 
they  sometimes  stress  the  principle  of 
proletarian  solidarity,  proletarian  inter- 
nationalism, etc.  But  these  sound  more 
like  political,  rather  than  legal  prin- 
ciples. And  even  though  they  do  claim, 
with  some  pride,  that  they  are  devel- 
oping this  new  socialist  international 
law,  they,  however,  hasten  to  reaffirm 
that  this  does  not  mean  that  there  is  no 
universal  international  law.  They  say, 
"Yes,  we  have  certain  new  principles  in 
relations  with  socialist  states,  but  that 
does  not  mean  that  there  is  no  body  of 
rules  binding  on  all  states— capitalist  and 
communist  as  well." 

So  on  the  verbal  level  they  do  recog- 
nize, or  are  forced  to  admit,  the  uni- 
versality of  international  law.  Well,  what 
about  the  second  level,  the  level  of 
action?  Do  they  actually  follow  interna- 
tional law,  or  do  they  completely  ignore 
it?  Now  at  this  point  I  would  like  to 
digress  again  and  say  that  in  general  any 
kind  of  relations  between  two  or  more 
nation-states  would  be  impossible  with- 
out some  mutually  recognized  rules  of 
behavior,  recognized  not  only  verbally, 
but  on  the  level  of  action.  So  long  as 
both  sides  desire  to  have  some  kind  of 
relations,  the  sanction  for  the  non- 
observance  of  the  rules  governing  such 
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relations  is  the  impairment  of  the  rela- 
tions and  of  the  advantages  of  such 
relations.  For  instance,  take  the  most 
elementary  example:  both  the  Soviet 
Union  and  the  United  States  at  present 
choose  to  maintain  diplomatic  relations 
with  each  other.  We  have  an  embassy  in 
Moscow;  they  have  an  embassy  in  Wash- 
ington, and  the  same,  of  course,  is  true 
not  only  of  the  United  States  and  the 
Soviet  Union,  but  many  other  so-called 
capitalist  countries  and  the  Soviet 
Union.  On  the  other  hand,  we  do  not 
choose  to  maintain  diplomatic  relations 
with  communist  China;  there  is  a  differ- 
ence here.  But  so  long  as  we  do  choose 
to  maintain  diplomatic  relations  with 
the  Soviet  Union,  and  so  long  as  this 
desire  is  reciprocal,  relations  are  main- 
tained. But  in  order  to  have  diplomatic 
relations,  you  have  to  have  some  mini- 
mal rules  about  the  people  who  are 
diplomats.  These  are  the  rules  which  are 
commonly  called  diplomatic  privileges 
and  immunities.  You  couldn't  carry  on 
diplomatic  relations  on  a  fairly  regular, 
functioning  basis  if  rules  of  diplomatic 
immunity  were  completely  disregarded. 
And  so,  we  do  find  that  in  the  relations 
between  the  Soviet  Union  and  the 
United  States,  diplomatic  immunities, 
although  occasionally  disregarded,  or 
ocassionally  argued  about  in  specific 
situations  or  incidents,  are  by  and  large, 
observed  on  the  level  of  action,  as  well 
as  the  level  of  words. 

There  are  certain  other  areas  of 
international  law  in  which  this  is  largely 
true  although  there  are  always  some 
qualifications  and  exceptions.  It  is 
largely  true  of  the  freedom  of  the  seas. 
As  Admiral  Mott  said  yesterday,  there 
may  be  a  Contingent  Plan  for  certain 
reprisals  against  the  Soviet  Union  in  case 
it  starts  a  blockade  of  Berlin  or  mis- 
behaves in  some  other  fashion.  But  so 
long  as  it  doesn't  do  so  we  generally 
respect  its  rights  to  navigate  the  high 
seas,  to  fly  over  the  high  seas,  and  again 
there  is  reciprocity.  But  you  might  say, 
"Well,  what  about  the  RB-47?"  This  is 


one  of  the  exceptions  that  I  have  in 
mind.  But,  as  Admiral  Mott  pointed 
out,  if  and  when  we  do  have  some  kind 
of  a  pacific  blockade,  or  whatever  you 
call  it,  whereby  we  would  try  to  inter- 
rupt the  shipping  of  the  Soviet  Union,  it 
might  quickly  become  a  kind  of  a 
limited  naval  war,  which  in  turn  might 
turn  into  or  degenerate  into  an  all-out 
war.  But  so  long  as  we  don't  want  that 
to  happen,  and  we  have  no  specific 
reason  for  denying  freedom  of  the  seas 
to  them  and  vice  versa,  we  continue  by 
and  large  to  observe  the  freedom  of  the 
seas,  and  in  this  case  when  I  say  we  I 
mean  both  sides. 

There  are  certain  other  fields.  There 
is  the  field  of  trade,  of  communications. 
You  can  send  a  letter  to  Moscow  by 
ordinary  mail  and  get  a  reply  by  ordi- 
nary mail,  etc.  The  Soviet  Union  partici- 
pates in  a  number  of  agreements  for  the 
conservation  of  maritime  resources: 
whales,  fish,  etc.  There  is  a  large  number 
of  areas  which  I  could  go  on  enumer- 
ating, in  which  there  is  an  actual  "give 
and  take"  and  a  reasonable  amount  of 
co-operation  and  observance  of  interna- 
tional law  between  the  two  sides.  The 
Soviet  Union  has  been  a  party  to  some 
3,000  multilateral  and  bilateral  treaties 
over  the  course  of  its  existence.  The 
United  States  and  the  Soviet  Union 
today  are  both  parties  to  some  70 
multilateral  treaties,  and,  of  course,  we 
have  also  some  bilateral  agreements.  The 
Soviet  Union  takes  an  active  part  in 
conferences  designed  to  develop  and 
codify  certain  parts  of  international  law, 
protecting,  of  course,  its  own  interests. 
A  conference  on  the  law  of  the  sea 
which  was  held  in  Geneva  in  1958,  and 
which  developed  the  four  conventions 
on  the  law  of  the  sea,  witnessed  a  very 
active  participation  by  the  Soviet  Union 
and  the  bloc  countries,  and  the  product 
of  the  conference,  the  four  conventions, 
have  certain  marks  on  them  of  this 
participation.  The  Soviet  Union  partici- 
pated again  in  1960  in  another  con- 
ference on   the  law  of  the  sea,  which 
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failed  to  reach  an  agreement  because  the 
Soviet,  among  other  states,  insisted  on 
rejecting  the  3-mile  limit  and  also  a 
compromise  solution  that  the  United 
States  supported,  a  6-mile  limit  for 
fishing  purposes. 

Last  spring,  both  the  Soviet  Union 
and  the  United  States,  as  well  as  most 
other  nations  of  the  world,  participated 
in  a  conference  to  codify  the  law  of 
diplomatic  privileges  and  immunities, 
which  was  held  in  Vienna  and  which 
produced  a  convention,  which  the 
United  States  has  signed.  And  here 
again,  on  this  level  of  making  of  new 
conventions  on  international  law,  the 
Soviet  Union  participates.  Of  course,  it 
goes  without  saying  that  violations  of 
international  law,  of  treaties  as  well  as 
customary  international  law,  by  the 
Soviet  Union,  have  been  numerous.  A 
statistical  compilation  would  probably 
be  impossible  and  meaningless,  because 
it  is  not  only  a  matter  of  counting 
specific  violations,  which  is  difficult 
enough  in  itself,  but  is  also  a  matter  of 
their  relative  significance  or  importance. 
It  would  be,  of  course,  a  distortion  of 
reality,  to  say  that  only  the  Soviet 
Union  violates  international  law,  while 
the  Western  nations  never  do.  It  is  well 
known  that  international  law  through- 
out its  existence  for  some  300  or  400 
years  has  been  violated  by  various  na- 
tions. Here  again,  it  cannot  be  said  that 
you  can  put  down  in  some  sort  of  table 
all  the  numerous  violations.  It  would  be 
impossible  to  compile  such  a  table.  Of 
course,  it  has  always  been  recognized 
that  the  observance  of  international  law 
has  been  far  from  perfect.  Nevertheless, 
the  Soviet  conduct  in  this  respect  has 
given  the  widespread  impression,  which 
is  probably  justified,  that  violations  of 
international  law  by  the  Soviet  Union 
are  particularly  frequent  and  particu- 
larly threatening  to  the  maintenance  of 
international  stability.  This  impression 
has  been  reinforced  by  the  Soviet  resort 
to  international  law  as  a  propaganda 
slogan    or    a    set    of    slogans    such    as 


self-determination,  nonintervention, 
nonaggression,  sovereignty,  and 
equality.  Now,  these  slogans  appeal; 
they  appeal  especially  to  the  smaller 
nations,  the  weaker  nations,  those  na- 
tions that  are  emerging  or  want  to 
emerge  from  a  colonial  status,  or  those 
nations  that  have  felt,  as  some  Latin 
American  countries  have  for  many 
years,  that  they  were  under  the  pressure 
of  the  stronger  powers,  especially  the 
United  States.  These  slogans  are  appeal- 
ing, and  they  are  appealing  to  men  and 
women  of  good  will  in  the  world  every- 
where. They  sound  so  nice. 

Now  here  again,  of  course,  it  would 
be  false  to  say  that  the  use  of  legal 
doctrines  as  slogans  for  propaganda  pur- 
poses is  something  which  the  Soviet 
Union  invented.  Of  course,  such  use 
existed  to  some  degree  before  the  Soviet 
Union  was  ever  heard  of.  Nevertheless, 
the  manipulation  of  high-sounding  inter- 
national law  doctrines  as  propaganda 
slogans  has  reached  new  heights  in 
Soviet  practice.  As  symbols  of  rectitude, 
these  are  slogans  which  stir  up  the 
emotions  by  making  it  appear  somehow 
that  the  Soviet  Union  is  on  the  side  of 
the  angels,  the  side  of  good.  To  knowl- 
edgeable and  unprejudiced  observers, 
this  manipulation  has  appeared  particu- 
larly blatant  and  cynical,  especially 
when  we  consider  such  slogans  as  inter- 
vention and  self-determination.  What 
about  Hungary?  And  Hungary  is  only 
one  of  the  most  obvious  examples  of 
the  Soviet  disregard  of  these  very  princi- 
ples, as  today,  of  course,  the  United 
States  has  tried  to  make  quite  clear. 
What  about  Soviet  behavior  in  Ger- 
many? Is  it  consonant  with  the  principle 
of  self-determination?  And  so  it  goes. 
There  is  quite  a  gap  between  Soviet 
words  and  Soviet  actions. 

There's  another  Soviet  trait  in  the 
area  of  international  law  which  I  think 
also  should  be  kept  in  mind  on  the  level 
of  action— that  the  Soviet  Union  has 
almost  invariably  rejected  any  proposal, 
any  institution,   that  provides  for  third 
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party  adjudication,  or  third  party  settle- 
ment of  disputes.  It  has  not  submitted 
any  of  its  disputes  to  the  International 
Court  of  Justice,  for  instance,  or  to 
arbitration,  except  some  very  minor 
commercial  disputes.  We  have  time  and 
again  proposed  to  them  to  submit,  for 
instance,  our  claims  for  our  aircraft  shot 
down  by  Soviet  forces,  the  latest  ex- 
ample being  the  RB-47,  to  adjudication 
by  the  International  Court  of  Justice, 
but  they  have  consistently  refused  to  do 
so.  And  again  this  is  not  inconsistent 
with  their  basic  outlook  on  the  world;  it 
is,  as  a  matter  of  fact,  quite  consistent, 
because,  they  say,  in  the  relations  be- 
tween capitalist  and  communist  theory, 
who  can  be  impartial?  The  International 
Court  of  Justice,  they  say,  is  loaded 
with  capitalists.  A  large  majority  are 
capitalist  lawyers.  An  international 
court,  of  course,  decides  by  majority; 
there  is  no  veto  in  it.  There  is  no  rule  of 
unanimity.  In  another  area,  we  see  this 
quite  clearly  today  in  Soviet  proposals 
concerning  the  reorganization  of  the 
United  Nations  on  a  so-called  tripartite 
basis,  the  Soviet  bloc,  the  Western  bloc, 
and  the  uncommitted  countries  being 
the  three  parts,  each  of  which  would 
have  in  effect  a  veto  power  which  the 
Soviets  already  enjoy  in  the  Security 
Council  as  we  do;  but  this  would 
amount  to  veto  power  in  the  General 
Assembly  where  today  there  is  no  rule 
of  unanimity,  a  two-thirds  majority 
being  sufficient  to  pass  a  resolution  on 
questions  of  importance. 

But  perhaps  the  greatest  difference 
between  the  Soviet  and  the  Western 
worlds  in  relation  to  international  law— 
the  difference  which  perhaps  is  of  most 
significance  in  terms  of  universality  of 
international  law— is  the  difference  on 
the  third  level  which  I  mentioned, 
namely,  that  of  motivation.  Now,  here 
again  let  me  point  out  that  I  am  not 
claiming  that  differences  in  motivation 
with  respect  to  the  observance  of  inter- 
national law  have  not  existed  and  do 
not    exist    among    the    noncommunist 


countries.  Of  course,  they  do.  As  a 
matter  of  fact,  this  is  an  area  in  which 
further  studies  are  needed  to  shed  more 
light  on  why  certain  countries  and 
governments  in  certain  situations  ob- 
serve international  law  while  others  do 
not,  and  what  are  the  attitudes  toward 
the  observance  of  international  law  by 
what  my  friend  Professor  McDougal  has 
called  the  governing  elites  of  various 
nations— the  decision-makers,  as  well  as 
the  masses.  All  of  this  is  an  area  which 
has  not  been  properly  studied,  but  when 
we  look  at  Soviet  ideology  we  find 
certain  peculiar  aspects  which  find  no 
counterpart  in  the  Western  world.  What 
are  these?  Here  again  I  must  digress  into 
the  more  general  field  of  Soviet  ideology. 
Basic  in  the  Soviet  interpretation  of 
history  is  the  doctrine  of  the  class 
struggle.  History  is  viewed  as  a  product 
of  the  class  struggle.  Now  what  does 
class  struggle  mean?  They  believe  that 
all  modern  societies  are  governed  by  a 
particular  social  class  and  that  in  all 
so-called  capitalist  countries  the  govern- 
ment is  in  the  hands  of  the  capitalists, 
that  is,  the  owners  of  the  means  of 
production— shareholders  of  industries 
and  managers  of  industries  who  exploit 
the  workmen;  and  for  this  purpose— the 
purpose  of  assuring  this  exploitation- 
were  created  institutions  of  private 
property  and  law.  Law  is  not  used  as  an 
impartial  system  of  justice;  it  is  used  as 
an  instrument  of  the  policy  of  the  ruling 
class.  They  say,  furthermore,  that  there 
is  a  basic,  insurmountable  antagonism 
between  the  interests  of  the  exploiting 
class,  the  capitalists,  and  the  interests  of 
the  proletariat,  the  workmen,  which 
permits  of  no  basic  reconciliation.  The 
only  way  that  change  can  be  brought 
about  is  to  overthrow  the  rule  of  the 
capitalists  and  to  substitute  for  it  gov- 
ernment by  the  workers,  who  thereby 
become  the  ruling  class,  and,  of  course, 
the  communists  are  regarded  as  leaders 
of  the  working  class.  And  so  there  are 
two  kinds  of  states  in  the  world  today, 
those  ruled  by  the  capitalists,  and  those 
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ruled  by  the  workers  and  led  by  the 
Communist  Party. 

Now  these  two  kinds  of  states  both 
have  their  own  separate  systems  of  law. 
In  each  kind  of  state  the  law  is  an 
instrument  of  the  particular  ruling  class 
and  is  directed  primarily  at  the  other 
ruling  class,  to  suppress  it  and  exploit  it, 
or  else,  as  in  the  case  of  the  working 
class,  to  root  out  the  remnants  of 
capitalism  and  to  maintain  the  power  of 
the  Soviet  state.  Now,  if  that  is  true, 
then  how  can  there  be  a  universal 
international  law?  It  would  be  either  an 
instrument  of  the  policies  of  the  capital- 
ists or  an  instrument  of  the  policies  of 
the  working  class  led  by  the  Communist 
Party,  but  how  can  there  be  a  single 
international  law  which  will  represent 
the  interests  of  both? 

This  is  a  theoretical  problem  which 
has  given  them  continual  trouble,  and 
they  are  still  writing  articles  trying  to 
make  suggestions  why  this  is  possible, 
how  to  have  a  universal  single  interna- 
tional law  despite  differences  in  the 
class  basis  of  the  two  systems.  But 
whatever  may  be  the  theoretical  diffi- 
culties, the  basic  ideology  is  to  regard 
law  as  an  instrument  of  the  ruling  class 
and  to  look  forward  to  a  Utopian  time 
in  the  future  where  all  law  would 
disappear  in  a  classless  society,  where  all 
organized  coercion  by  the  state  would 
be  abolished  and  people  would  live  in 
sweetness  and  peace  without  law.  That's 
the  Utopian  vision.  In  the  meantime, 
however,  there  is  this  struggle  going  on 
between  the  capitalists  and  the  workers 
—a  worldwide  struggle.  Ultimately  the 
workers  are  going  to  win— this  has  been 
historically  determined,  according  to 
the  communists.  But  as  long  as  this 
struggle  lasts,  there  may  be  temporary 
accommodation  necessary.  This  is  what 
they  call  the  period  of  transition,  and 
this  temporary  accommodation  may 
well  call  for  peaceful  relations  with  the 
capitalist  states,  an  avoidance  of  ex- 
treme friction  which  might  lead  to  war 
which   they   don't  want  to   see   at   this 


particular  time  because  they  may  be  too 
weak  or  because  the  war  may  be  too 
destructive.  For  these  purposes,  interna- 
tional law  is  accepted  as  an  instrument 
to  make  possible  this  temporary  co- 
existence in  the  period  of  transition. 
But,  eventually,  of  course,  they  believe 
that  they  will  win,  and  that  this  tem- 
porary accommodation  is  not  going  to 
be  lasting. 

Now  what  is  the  meaning  of  this? 
The  meaning  for  motivation  of  interna- 
tional law  observance  is  that  they  do 
not  believe  that  international  law  is  part 
of  a  system,  a  continuing  system  of 
stability  in  international  relations.  There 
is  no  real  community  of  interest  be- 
tween communist  and  noncommunist 
states,  according  to  their  doctrine.  The 
two  worlds  are  inescapably  hostile  to 
each  other.  Now,  there  is  a  difference 
between  that  and  the  traditional  West- 
ern acceptance  of  the  system  of  states  as 
an  essentially  permanent,  stable  system. 
That  doesn't  mean  that  it's  unchange- 
able, but  it  is  a  system  which  we  don't 
expect  to  disappear  in  the  very  near 
future  as  a  result  of  our  subverting  it. 
For  hundreds  of  years  a  certain  system 
has  existed  and  has  come  to  be  accepted 
as  stable  and,  though  subject  to  change, 
not  subject  to  violent  destruction  in  the 
near  future.  This  gives,  in  the  West,  a 
different  perspective  on  the  observance 
of  international  law.  When  you  believe 
the  system  is  stable,  you  attach  more 
importance  to  such  matters  as  good 
faith,  stability,  reciprocity,  considera- 
tions of  confidence,  value  of  property— 
what  you  do  today  may  influence 
action  toward  you  ten  or  twenty  years 
from  now.  These  elements  are  much 
weaker  in  the  Soviet  attitude  toward 
international  law  because  the  Soviets 
reject  the  very  idea  of  lasting  accom- 
modation and  a  single  world  system, 
and  therefore  while  they  accept  interna- 
tional law  as  an  instrument,  and  a  very 
useful  instrument,  to  prevent  the  more 
acute  friction  with  the  capitalist  world, 
they    also  view  international   law,   as  I 
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pointed  out,  as  a  set  of  slogans  which 
can  be  used  in  a  way  which  is  hostile  to 
the  existing  system,  although  the  slo- 
gans themselves  as  properly  interpreted 
and  applied  are  not. 

Now,  these  two  uses  of  international 
law,  the  propaganda  use  on  the  one 
hand,  and  the  actual  observance  of 
international  law  on  the  other,  are  basic 
and  have  been  basic  in  the  history  of  the 
Soviet  Union.  This  reality  must  be 
always  kept  in  mind.  International  law 
will  be  observed  because  it  suits  the 
Soviet  Union  for  certain  purposes  at 
certain  times,  but  it  also  will  be  used  to 
attack  the  West  at  its  weakest  points 
psychologically  by  propaganda.  It  will 
also  be  used  in  some  situations  where 
the  West  puts  too  much  trust  in  the 
observance  of  international  law  by  the 
Soviet  Union;  such  trust  may  be,  of 
course,  unwise. 

I  may  also  point  out  that  there  are 
certain  characteristics  of  the  Soviet 
system  of  society,  apart  from  ideology, 
which  also  make  for  differences  in  the 
attitude  toward  international  law.  The 
Western  society  in  which  international 
law  has  developed  over  the  centuries  has 
been  a  pluralistic  one.  There  are  many 
private  interests,  especially  business  and 
commercial  interests,  which  have  found 
in  international  law— certain  parts  of 
it— valuable  protection  of  their  business 
enterprises,  etc.  And  more  generally,  in 
a  pluralistic  society,  lawyers  appear  as 
spokesmen  for  particular  group  inter- 
ests—spokesmen who  emphasize  the  im- 
portance of  the  maintenance  of  law  as 
well  as  its  development,  and  who  there- 
by bring  about  by  their  actions,  their 
sayings,  and  their  influence  in  govern- 
ment, a  general  law  habit  into  being; 
that  is,  the  habit  of  thinking  of  govern- 
mental matters  in  terms  of  legality  or 
law  rather  than  sheer  power  and  ex- 
pediency. In  the  Soviet  system,  there  is 
no  pluralistic  group  arrangement  of  this 
kind.  Everything  is  subordinated  to  the 
hierarchy's  decision  as  to  what  is  good 
for  the  system  and  society.  As  a  matter 


of  fact,  lawyers  as  a  profession  have 
very  little  influence  in  the  Soviet  Union 
and  have  a  very  unimportant  standing  in 
society.  If  there  is  trouble  with  the 
government,  of  course,  a  lawyer  nor- 
mally does  try  to  help  his  client,  but  in 
the  area  which  is  very  important  in  the 
West,  namely,  civil  law,  there  is  very 
little  for  lawyers  to  do  in  the  Soviet 
Union.  Of  course,  there  are  enterprises 
which  have  lawyers  writing  contracts 
with  other  enterprises  and  that  sort  of 
thing,  but  this  is  of  very  minor  im- 
portance compared  with  the  role  of 
lawyers  in  our  highly  industrialized,  but 
still  basically  private  enterprise,  society. 
In  the  United  States  there  are  some 
250,000  practicing  lawyers.  In  the 
Soviet  Union  I  don't  think  there  are 
more  than  10,000;  but  it  is  not  only  a 
matter  of  numbers,  it  is  also  the  matter 
of  their  standing  in  society— their  rela- 
tion to  the  decision-making  process.  In 
other  words,  in  the  Soviet  Union  the 
law  and  the  lawyer  are  in  a  much 
weaker  position  than  they  are  in  the 
West  to  influence  the  attitudes  of  the 
governing  elite  or  the  decision-makers, 
and  this  extends  to  international  law 
because  the  law  habits  which  have  been 
developed  in  our  domestic  concerns  and 
domestic  society  are  psychologically  apt 
to  be  carried  over  into  the  international 
field,  and  it  is  perhaps  no  historical 
accident  that  the  United  States  and 
Great  Britain— where,  especially  in  the 
United  States,  lawyers  have  been  promi- 
nent in  domestic  politics  and  domestic 
government— historically  have  stressed 
international  law  in  international  affairs. 
The  Soviet  concept  of  morality  also 
is  ideologically  different  from  ours;  here 
you  might  say  that  I  am  exaggerating, 
but  I'm  not.  The  Soviet  writers  are  quite 
clear  on  this— in  the  period  of  struggle 
against  capitalism,  the  highest  morality 
means  doing  everything  to  help  com- 
munism win,  since  communism  is  the 
great  hope  of  humanity's  future.  Any- 
thing that  helps  the  victory  of  com- 
munism is  moral  and  vice  versa. 
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Now,  here  again  there  seems  to  be  no 
room  for  a  feeling  of  moral  obligation 
to  obey  international  law.  I  am  not 
saying  that  in  the  United  States,  or  in 
the  West  in  general,  a  feeling  of  moral 
obligation  is  necessarily  the  most  im- 
portant reason  why  international  law  is 
observed.  Undoubtedly  considerations 
of  expediency  do  enter  into  it  in  a  very 
large  degree,  but  in  the  West,  again,  in  a 
pluralistic  society,  there  are  some 
people  at  least  who  feel  it  is  morally  bad 
to  break  the  law.  In  the  Soviet  Union 
this  would  be,  with  respect  to  interna- 
tional law,  difficult  to  justify  as  logical 
and  unlikely  to  find  proper  expression, 
although  it  may  be  privately  felt.  Of 
course,  there  is  another  difference— here 
in  the  West,  or  at  least  in  the  United 
States,  we  have  freedom  of  expression, 
which  means  that  when  the  government 
does  something  which  is  questionable 
from  the  standpoint  of  international  law 
or  morality,  there  are  people  who  may 
criticize  the  government  and  criticize  it 
openly  in  the  press  and  public  state- 
ments. In  the  Soviet  Union  this  is  never 
done.  You  can't  find  a  single  Soviet 
writing  on  international  law  or  interna- 
tional politics  in  which  it  is  admitted 
that  the  Soviet  Union  has  ever  violated 
international  law.  This  is  not  true  in  the 
United  States.  You  do  find  writings, 
quite  a  few  of  them,  pointing  to  certain 
violations  of  international  law  by  the 
United  States;  but  not  in  the  Soviet 
Union. 

Well,  now  what  are  to  be  our  conclu- 
sions? There  are  areas  in  which  there  are 
certain  accommodations,  even  a  certain 
measure  of  cooperation  (for  instance,  in 
the  conservation  of  fisheries)  between 
the  communist  and  the  noncommunist 
world.  It's  possible  and  apparently 
desirable  for  both,  so  long  as  the 
policies  of  both  sides  call  for  the  con- 
tinuance of  relations  on  a  basis  short  of 
all-out  war,  for  international  law  to  have 
a  part  to  play.  Treaties  have  been  made 
and  continue  to  be  made  between  the 
two  sides.  They  may  be  relied  upon  so 


long  as  the  observance  of  such  treaties  is 
of  mutual  advantage.  Of  course,  it 
would  be  nonsense  to  rely  on  treaties 
which  the  Soviet  Union  had  signed  and 
which  it  feels  it  is  no  longer  in  its 
interest  to  observe.  This  is  a  matter  of 
careful  diplomacy,  of  course:  To  reach 
accommodations  and  to  formalize  these 
accommodations  in  treaties,  in  such  a 
way  that  the  observance  and  continual 
existence  of  the  accommodations  and 
the  observance  of  the  terms  of  the 
accommodations  as  expressed  in  treaties 
will  be  to  the  advantage  of  both  sides. 
What  about  the  prospects?  Well,  it 
seems  to  me  that  the  basic  communist 
attitudes  toward  society,  history  and 
international  law,  are  not  going  to 
change  overnight.  As  a  matter  of  fact, 
the  new  draft  program  of  the  Commu- 
nist Party  of  the  Soviet  Union  which 
was  published  some  weeks  ago,  is  ample 
proof  that  the  basic  ideology  remains 
unchanged,  and  perhaps  even  becomes 
more  militant  in  certain  ways.  From  a 
longer  range  point  of  view,  predictions 
of  course  are  difficult,  but  it  seems  to 
me  that  the  outcome  in  this,  as  in  many 
other  fields,  will  depend  on  the  balance 
of  power  between  the  two  sides,  and  by 
power  I  do  not  mean  just  military 
power  although  I  include  it,  but  also 
economic  power  and  power  over  public 
opinion.  If  the  noncommunist  world 
remains  strong  in  relation  to  the  com- 
munist world,  economically,  socially,  as 
well  as  militarily,  as  generations  pass, 
and  as  Soviet  society  assumes  a  more 
stable  form,  perhaps  the  ideology  will 
gradually  be  eroded  and  the  Soviets  will 
settle  down  in  their  ways,  and  there 
may  be  a  gradual  softening  of  the 
hostility  of  the  Soviet  leaders  toward 
the  outside  world,  and  therefore  a 
greater  appreciation  of  the  long-run 
advantages  of  international  law.  In  other 
words,  a  stable  balance  of  power  will 
create  expectations  of  continued  sta- 
bility and  therefore  of  continuing 
advantages  of  legal  regulation  of  the 
relations  between  the  two  sides.  If,  on 
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the  other  hand,  the  Soviet  leaders  have 
reason  to  feel  that  they  are  about  to  win, 
that  the  struggle  is  going  their  way,  not 
necessarily  in  a  military  fashion  for  the 
time  being,  but  in  other  ways,  that  they 
are  continually  becoming  stronger  eco- 
nomically, continually  expanding  their 
influence  in  the  gray  areas  of  the  world, 
then  they  will  be  confident— they  will  be 
reassured  and  reaffirmed  in  their  ide- 
ology, in  their  expectations  of  a  complete 
triumph  in  a  not-too-distant  future.  Un- 
der those  conditions  they  are  not  likely 
to  attach  too  much  importance  to  inter- 


national law,  but  on  the  contrary,  will 
probably  increase  its  function  as  a  propa- 
ganda tool,  and  at  the  same  time  use  the 
doctrines  I  mentioned  before,  that  as 
objective  conditions  change,  interna- 
tional obligations  become  obsolete.  It  is 
up  to  us,  by  maintaining  our  strength  in 
all  fields,  to  demonstrate  the  advantages, 
in  the  long  run,  of  lasting  accommoda- 
tions, and  eventually  to  bring  about  a 
greater  degree  of  consensus  between  the 
two  sides  on  what  kind  of  regulation  of 
their  relations  in  legal  terms  is  the  most 
desirable. 


t 
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THE  SOVIET  VIEW  ON  INTERNATIONAL  LAW 


Leon  S.  Lipson 


The  background  of  Marxist-Leninist 
theory  with  which  Soviet  international 
law  began  permitted,  and  indeed  re- 
quired, an  analysis  of  the  contemporary 
nation-state  system  from  without.  So 
long  as  a  Soviet  analyst  could  in  thought 
remain  outside  the  system,  he  found  not 
much  difficulty  with  the  conundrum 
that  has  troubled  so  much  of  the  writing 
about  international  law  since  the  fic- 
tions of  medieval  universality  broke 
down;  that  is,  the  problem  to  which  you 
addressed  yourselves  yesterday  after- 
noon, of  the  efficacy  and  even  the 
existence  of  international  law  in  the 
absence  of  a  single  compelling  enforce- 
ment machinery.  That  problem  has 
seemed  especially  acute  to  Western 
scholars  under  the  influence  of  what 
they  thought  to  be  the  implications  of 
Austinian  positivism.  It  was  taken  care 
of  in  early  Soviet  terms  by  a  theory  of 
the  organization  of  society  which  re- 
fused to  look  on  states  as  the  ultimate 
aggregates  of  legitimatized  power.  In- 
stead it  emphasized  the  controlling  role 
of  the  bourgeoisie,  a  class  that  was 
supposed  to  overlie  all  society,  regard- 
less of  political  boundaries,  in  those 
parts  of  the  world  which  had  attained 
industrial  civilization.  We  must  remem- 
ber that  one  of  the  reasons  for  calling 
upon  the  proletarians  of  the  world  to 
unite  was  that  it  was  assumed  that  for 
many  purposes  the  bourgeoisie  of  the 
world  were  already  united. 


International  law  in  a  bourgeois 
setting,  so  the  theory  ran,  was  sanc- 
tioned by  the  transverse  power  of  the 
global  bourgeoisie  up  to  the  point  where 
imperialistic  conflict,  caused  by  the 
growing  contradictions  of  capitalist 
society  and  capitalist  economics,  was 
expected  to  lead  to  a  breakdown  of  the 
system  and  open  the  way  for  a  pro- 
letarian revolution  and  the  establish- 
ment of  socialism.  Under  this  analysis, 
international  law  is  trivial  until  the 
moment  it  becomes  obsolete. 

Before  and  for  some  time  after  its 
occurrence,  the  Russian  revolution  was 
expected  to  touch  off  a  continuing 
series  of  revolutions  in  the  more  indus- 
trial countries  of,  at  least,  continental 
Europe.  As  Taracouzio  put  it: 

With  .  .  .  the  advent  of  a  single 
world-wide    denationalized,    class- 
less society,  there  [would]  be  no 
place    for  a  system  of  law  regu- 
lating   the    international    life    of 
independent   states.   International 
law  [would]   be  converted  into  a 
purely   domestic  inter-Soviet  law, 
a    federal    law    for   a   world-wide 
union  of  Soviet  Socialist  Repub- 
lics. 
It   was   no    accident— to  use   a  favorite 
Soviet   phrase    that   is  typically   redun- 
dant,    for     under    the    philosophy    of 
dialectical    materialism    it    never   is   an 
accident— that   the    name    given    to   the 
new  federation  at  the  time  of  its  official 
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formation  at  the  end  of  1922  contained 
no  geographically  limiting  term.  "Union 
of  Soviet  Socialist  Republics,"  while  the 
word  Soviet  betrays  its  Russian  origin,  is 
in  principle  capable  of  expansion  with- 
out incongruity  to  embrace  any  terri- 
tory on  earth,  or  beyond. 

Events  in  the  first  five  years  after  the 
1917  Revolution  required  a  modifica- 
tion of  these  perspectives.  The  revolu- 
tion did  not  spread  to  all  of  Europe, 
though  there  were  brief  episodes  in 
Germany  and  Hungary.  Conflicts  on  the 
perimeter  of  the  former  Russian  Empire 
with  national  and  anti-Bolshevist  forces 
along  the  Baltic  coast,  in  Poland,  and  in 
the  Caucasus  led  to  temporary  inde- 
pendence for  some  and  to  inclusion 
within  the  federation  for  others.  For- 
eign intervention  in  Russia  by  some 
fourteen  states  from  1917  to  1922, 
aimed  first  mainly  at  supporting  the 
forces  continuing  the  war  against  Ger- 
many, later  at  safeguarding  lives  and 
property  of  foreigners  and  (in  a  con- 
fused and  ineffectual  way)  assisting  the 
efforts  of  anti-Bolshevist  armies,  may 
have  helped  to  teach  the  Bolshevik 
publicists  gradually  that  national  bound- 
aries can  be  ignored  in  more  than  one 
direction  and  that  territorial  integrity 
has  its  uses. 

The  stabilization  of  the  international 
situation  in  the  early  twenties  included 
on  the  Soviet  side  a  partial  settling- 
down  to  statehood.  For  strategic  rea- 
sons it  proved  necessary  to  coexist 
temporarily  with  other  states  that  re- 
mained opposed  to  the  Bolshevik  revo- 
lution; for  economic  reasons  it  was 
necessary  for  the  young,  ravaged,  and 
very  poor  Soviet  state  to  establish  com- 
mercial relations  abroad.  True,  Lenin 
and  his  successors  have  presented  the 
case  as  though  the  economic  necessity 
constrained  not  the  Soviet  Union  but 
the  outside  world;  but  that  was  a 
common  turn  of  Soviet,  particularly 
Leninist,  argumentation  that  did  not 
affect  the  substance. 

In  this  state  of  affairs,  Soviet  Russia 


necessarily  became  a  part  of  the  interna- 
tional community  that  its  leaders  anal- 
yzed and  assailed.   Unable   thenceforth 
to     denounce     all     existing    rules    and 
processes     of     international     law,     the 
Soviet   writers  appealed  openly   to  ex- 
pediency  as  the  principle  of  selection. 
As  a  Soviet  writer  remarked  at  the  time: 
The    situation    became    rather 
ambiguous.    On    the    one    hand, 
Soviet  Russia  openly   and  loudly 
declared    its   denunciation   of   all 
treaties    inherited    from    Tsarism 
and  the  Government  of  Kerensky, 
of  all  secret  conventions,  military 
debts,    privileges    of   exploitation 
and  imperialist  obligations,  and  on 
the  other,  its  official  representa- 
tive   often    demanded  the  execu- 
tion of  minor  agreements,  refer- 
ring to  the  fact  that  beneath  the 
text  were  affixed  the  seal  and  the 
signature  of  the  Imperial  [Tsarist] 
Ambassador. 

As  the  strategic  retreat  of  the  New 
Economic  Policy  in  1921-1928  required 
some  limited  encouragement  for  foreign 
technicians  and  supply  contracts,  it  was 
discovered  that  even  the  dictates  of 
expediency  can  lead  in  different  direc- 
tions for  the  short  term  and  the  long;  in 
the  longer-term  interest  of  the  Soviet 
Union  it  was  thought  to  be  expedient  to 
display— and  here  the  etymology  is  in- 
tentionally convergent— the  status  and 
stability  of  a  state.  Thus  we  saw  the 
development,  in  the  mid-twenties,  of 
"The  International  Law  of  the  Transi- 
tional Period,"  in  which  an  attempt  was 
made  to  reconcile  the  millennial  per- 
spectives of  pre-Revolutionary  Marxist- 
Leninist  theory  with  the  contemporary 
coexistence  of  the  Soviet  Union  and 
surrounding,  or  encircling  states.  At  this 
time,  the  attitude  of  the  Soviet  Union 
to  the  traditional  norms  of  international 
law  was  said  by  the  conciliatory  wing  of 
Soviet  international  jurists  to  be  what 
we  might  call  consistently  inconsistent, 
in  the  sense  that  the  Soviet  Union  took 
what  it  liked  and  rejected  what  it  did 
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not  like  in  conformity  to  its  general 
policies.  Thus  the  Soviet  Union  was  said 
to  "exclude"  such  notions  as  extraterri- 
toriality, special  concessionary  privi- 
leges, and  mandates;  the  Soviet  Union 
"selected,"  meaning  chose  to  accept, 
such  institutions  at  consular  and  diplo- 
matic immunities;  the  Soviet  Union 
"interpreted"  other  doctrines  of  inter- 
national law  as  its  interests  dictated. 

The  differentiated  attitude  toward 
traditional  doctrines  of  international 
law  assured  the  conformity  of  doctrine 
to  current  foreign  policy.  It  also,  how- 
ever, presupposed  an  awkward  conces- 
sion on  what  in  the  martial  Soviet 
terminology  was  known  as  the  theoreti- 
cal front.  Here  you  must,  for  a  minute 
or  two,  wander  with  me  through  the 
thicket  of  Marxist  dialectic.  It  had  been 
accepted  teaching  that  social  institu- 
tions, including  law,  must  belong  either 
to  the  base  or  to  the  superstructure.  The 
base  included  preeminently  the  relation- 
ships of  production.  Between  base  and 
superstructure  was  a  causal  connection, 
operating  preponderantly  in  one  direc- 
tion: the  base  determined  the  super- 
structure, though  it  was  at  times  con- 
ceded that  in  some  respects  the  super- 
structure might  have  a  back-influence 
on  the  base.  But  if  anything  was  central 
to  the  Soviet  Marxist  catechism,  it  was 
that  the  base,  in  the  Soviet  Union, 
differed  fundamentally  from  the  base  in 
the  countries  of  capitalism.  That  served 
as  a  convenient  polemical  framework  in 
the  Soviet  comparative  analysis  of  in- 
ternal legal  systems;  but  it  seemed  to 
imply  that  the  same  international  law 
could  not  exist  for  the  Soviet  Union  as 
for  "bourgeois"  countries.  The  dilemma 
was  that  if  international  law  belonged  to 
the  superstructure,  states  with  different 
bases  could  not  be  acknowledged  to 
agree  upon  international  rules  so  long  as 
it  remained  dogma  that  base  determines 
superstructure;  but  if  one  assigned  inter- 
national law  to  the  base,  then  one 
denied  the  primacy  of  productive  rela- 
tionships and  called   into  question  the 


uniqueness  of  Soviet  society  which  was 
so  important  for  the  self-image  and  the 
propaganda  of  the  new  leadership. 

If  this  problem  had  arisen  in  the 
early  1950s,  when  some  of  the  founda- 
tions of  Marxism-Leninism  were  being 
revisited,  it  could  have  been  swept 
under  by  a  stronger  assertion  of  the 
superstructure's  partial  independence  of 
the  base.  As  it  was,  in  the  1920s  it  was 
necessary  to  resort  to  two  other  ex- 
planations. The  first  of  these  was  the 
compromise  formula,  which  most  Soviet 
definitions  of  international  law  have 
included  since,  to  the  effect  that  inter- 
national law  is  the  complex  of  norms 
that  regulate  relations  between  states  in 
the  process  of  their  struggle  and  collabo- 
ration, or  conflict  and  cooperation,  and 
so  on.  The  second,  which  is  a  feature  of 
the  Stalin  period,  rests  on  the  distinc- 
tion familiar  to  us  and  found  in  many 
corners  of  Soviet  thought  between  form 
and  content;  just  as  a  given  internal 
legal,  economic,  or  social  institution  can 
be  bourgeois  in  form  but  Socialist  in 
content,  so  differing  bases  can  infuse  a 
verbally  identic  form  in  international 
law  with  different  content.  A  similar 
problem  encountered  later,  after  the 
Second  World  War,  in  characterizing  the 
relations  between  countries  in  the 
Soviet  camp,  was  met  by  the  distinction 
between  letter  and  spirit;  the  rules  that 
were  obeyed  only  in  the  letter  by 
bourgeois  countries  were  infused  with  a 
different  spirit  when  applied  between 
friendly  socialist  countries. 

During  the  1920's  and  1930's  the 
Soviet  Union  carried  on  treaty  relations, 
entered  into  international  supply  con- 
tracts, conducted  exchanges  of  goods, 
took  part  in  certain  international  organi- 
zations, and  lived  an  international  life, 
though  at  a  level  of  activity  far  below 
that  of  the  West.  The  more  powerful 
Hitler  became,  the  more  traditional 
Soviet  international  law  became. 

After  the  Second  World  War,  the 
Soviet  Union  came  to  play  a  leading  role 
in  world  politics.   The  Soviet  attitudes 
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toward  the  structure  of  international 
politics  have  undergone  certain  changes, 
and  the  distribution  of  emphasis  in 
Soviet  international  law  is  correspond- 
ingly being  modified.  The  process  was 
submerged  for  a  while  in  the  suppres- 
sion of  foreign  contacts  that  accom- 
panied the  purges  of  the  late  nineteen 
forties  and  early  fifties,  but  there  is 
considerable  evidence  that  it  had  begun 
well  before  Stalin's  death.  The  chief 
factors  in  the  process  seem  to  have 
included,  beside  the  temporary  power 
vacuum  in  Europe  and  the  emergence  of 
a  loosely  bipolar  confrontation,  the 
increasing  inability  to  tolerate  high  risks 
of  large-scale  war  after  the  development 
of  nuclear  weapons,  particularly  after 
the  development  of  the  hydrogen  bomb; 
the  emergence  of  new  nations  from  the 
passing  of  the  old  colonialism  in  Africa 
and  Asia;  and  the  coming  to  power  in 
neighboring  countries  of  regimes  called 
socialist  and  prepared,  on  the  whole,  to 
act  in  accord  with  Soviet  moves  in  the 
international  arena. 

In  Soviet  foreign  policy  these  factors 
led  to  the  peace  campaigns,  in  new 
form;  the  support  for  "national-libera- 
tion movements"  even  at  the  cost  of 
temporary  eclipse  for  local  communist 
parties;  the  grant  of  a  substantial 
amount  of  foreign  aid,  deployed  of 
course  for  political  effect,  but  often 
useful,  nevertheless;  and  the  renewal  of 
the  campaign  for  general  and  complete 
disarmament.  (By  the  way,  for  those  of 
you  who  might  otherwise  be  inclined  to 
date  the  Soviet  campaign  for  general 
and  complete  disarmament  from  the 
Khrushchev  period,  it  would  be  instruc- 
tive to  consider  the  judgment  made  by 
George  Grafton  Wilson  that: 

One  of  the  most  striking 
features  of  Soviet  policy  has  been 
advocacy  of  complete  disarma- 
ment, land,  maritime  and  aerial,  in 
contrast  to  the  policy  of  most 
states,  which  have  favored  varying 
degrees  of  mere  limitation  of 
armament 


The  striking  thing  about  that  quotation 
is  that  it  was  published  twenty-eight 
years  ago.) 

At  present  the  Soviet  Union  is  one  of 
the  most  active  participants  in  interna- 
tional relations  and  a  prominent  actor  in 
the  stages  of  international  law.  Though 
the  Soviet  Union  is  absent  from  some 
important  international  organizations,  it 
is  present  and  active  in  many,  and  some 
of  these  are  closely  concerned  with 
problems  of  international  law.  It  has 
sent  judges  to  the  International  Court  of 
Justice;  it  takes  part  in  the  work  of  the 
International  Law  Commission;  its 
representatives  make  legal  arguments  in 
many  bodies  of  the  United  Nations;  it 
sends  delegations  to  nongovernmental 
bodies  like  the  International  Law  Asso- 
ciation and  the  International  Associa- 
tion of  Legal  Sciences;  its  scholars  pro- 
duce yearbooks  of  international  law, 
textbooks  on  international  law  (one  of 
which  was  published  in  English  transla- 
tion not  long  ago),  and  numerous  mono- 
graphs and  articles;  it  is  party  to  scores 
of  bilateral  and  multilateral  agreements, 
not  all  limited  to  the  Soviet  camp;  its 
agents  conclude  many  foreign  trade 
agreements,  providing  for  arbitration  in 
Moscow  before  a  vigorous,  and,  we  are 
told,  reasonably  fair  arbitration  com- 
mission. 

This  activity  is  enough  to  provide 
some  evidence  of  the  characteristics  of 
Soviet  utterances  in  international  law.  I 
should  say  the  chief  characteristics, 
aside  from  the  current  emphasis  upon 
the  principle  of  coexistence  (to  which  I 
shall  return),  are  that  contemporary 
Soviet  utterances  in  international  law 
are  predominantly  official,  moralistic, 
projective,  offensive,  and  underdevel- 
oped. These  traits  are  not  wholly  absent 
from  Western  work  in  international  law, 
but  the  differences  of  degree  are  great. 
As  someone  has  said,  the  difference 
between  a  difference  in  kind  and  a 
difference  in  degree  is  in  itself  onl\  l 
difference  in  degree. 

By  official  I  mean  that  Soviet  work 
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in  international  law  supports  current 
Soviet  foreign  policy  with  unremitting 
fidelity.  Current  Soviet  foreign  policy  is 
always  defended  as  legal;  even  past 
Soviet  foreign  policy  is  defended  as  legal 
though  the  policies  may  have  been 
abandoned.  Never  is  there  a  public 
statement  by  a  Soviet  private  jurist 
calling  into  question  the  action  of  the 
Soviet  government.  To  put  it  shortly, 
every  Soviet  writer  on  international  law 
is  on  active  duty.  Variations  do  not 
often  exist,  and  when  they  do  they  tend 
to  be  either  on  subjects  of  slight  current 
practical  importance,  or  on  the  question 
of  which  reason  is  to  be  preferred  for 
supporting  the  legality  of  given  Soviet 
behavior  or  the  illegality  of  given  be- 
havior of  an  adversary.  Thus  every 
utterance  from  a  Soviet  source  on  inter- 
national law  must  be  taken  as  "inter- 
ested," that  is,  the  source  must  be 
considered.  This  fact  need  not  always 
tell  against  the  intellectual  quality  of 
what  they  write;  in  this  country,  law- 
yers' briefs  often  make  impressive  con- 
tributions to  the  thinking  of  the  judges 
to  whom  they  are  directed,  but  they  are 
recognized  nonetheless  as  briefs. 

Soviet  argument  on  questions  of  in- 
ternational law  is  easy  and  cogent  once 
you  grant  the  invariant  major  premise 
that  the  Soviet  Union  is  right.  From  this 
premise,  combined  with  the  minor  pre- 
mise describing  in  tendentious  terms 
whatever  the  Soviet  Government  has 
done  or  advocated  in  a  particular  case  is 
right. 

If  this  judgment  seems  harsh  to  you, 
consider  the  following  typical  illustra- 
tion. A  respected  Soviet  international 
jurist  discusses  the  relations  between 
states  within  the  Soviet  orbit  when 
faced  with  internal  law  on  the  one  hand 
and  international  law  on  the  other: 

In  the  practice  of  the  Soviet 
Union  and  the  People's  Democ- 
racies, conflicts  between  the 
norms  of  international  law  and 
the  norms  of  internal  law  are 
impossible.    The    socialist    states, 


strictly  observing  international 
law,  cannot  either  impose  or 
accept  any  of  its  norms  that 
would  contradict  the  principles  of 
internal  law  of  the  contracting 
states.  On  the  other  hand,  strictly 
observing  international  agree- 
ments, they  cannot  utter  any 
norms  of  internal  law  that  would 
contradict  their  international  obli- 
gations. 

Again,  on  the  right  of  asylum,  a 
statement  is  made  that  convinces  only 
one  who  is  already  committed  to  the 
major  premise: 

The  right  of  asylum  is  formally 
acknowledged  by  all  states  as  a 
current  principle  of  international 
law.  In  the  USSR  and  the  coun- 
tries of  People's  Democracy  it  is 
available  to  progres- 
sives. .  .  .  Asylum  in  socialist 
countries  is  not  afforded  to  diver- 
sionists,  terrorists  and  others  of 
that  ilk.  In  many  capitalist  coun- 
tries, the  representatives  of  lead- 
ing and  progressive  mankind  are  in 
fact  deprived  of  asylum,  which, 
however,  is  widely  afforded  to  all 
sorts  of  diversionists,  terrorists 
and  traitors  who  have  committed 
grave  crimes  against  their  home- 
lands. 

In   final   illustration   of  this  official 
characteristic   I    should  like  to  correct 
the  statement  made  yesterday,  referring 
to   violations   of   treaty    by   the  Soviet 
Government.  This  is  contradicted  by  the 
following  information  furnished  by  the 
authoritative    current    Soviet   textbook 
on  international  law,  which  reports: 
The    Soviet    Union,    like    the 
other    socialist    countries,    stands 
for  the  strict  observance  of  obliga- 
tions assumed  under  international 
agreements,   as  has  been   demon- 
strated  by    the  entire   history   of 
Soviet    foreign    relations.  .  .  .  The 
Soviet  Union's  strict  fulfillment  of 
its    obligations    under    the    U.N. 
Charter    and    other    international 
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treaties  clearly  demonstrates  the 
Soviet  Union's  adherence  to  one 
of  the  basic  principles  of  interna- 
tional law— the  principle  pacta 
sunt  servanda. 

The     imperialist     states     fre- 
quently refuse  to  fulfill  their  obli- 
gations,   and    make   international 
treaties  mere  scraps  of  paper.  But 
it   must   not  be  concluded  from 
this  that  international  treaty  links 
are  unstable.  There  are  now  strong 
social     and    political    forces    op- 
posing arbitrary  action. 
Perhaps  at  the  time  when  yesterday's 
speaker  mentioned  Soviet  treaty  viola- 
tions  he    did   not   have   present  in  his 
mind  the  major  premise  that  the  Soviet 
Union  does  not  violate  treaties. 

Sovet  international  law  is  official, 
then.  It  also  is  moralistic.  In  interna- 
tional law,  as  in  domestic  law  and  some 
other  areas  of  culture,  Soviet  thinking 
has  undergone  a  transformation  since 
the  days  when  the  Revolution  was 
young.  The  very  values  and  principles 
and  even  rules  that  used  to  be  derided  as 
bourgeois  are  now  not  merely  accepted 
but  expropriated.  No  longer  is  the 
Soviet  Union  presented  as  the  bearer  of 
a  supermorality,  transcending  the  hypo- 
critical and  outworn  morality  of  the 
bourgeois  past;  now  it  is  the  Soviet 
Union  that  has  inherited  the  obligations 
that  used  to  be  borne  by  the  bourgeoisie 
in  the  days  of  its  vigor.  A  Soviet  scholar 
mentions  as  one  category  of  "generally 
recognized  principles  of  international 
law": 

principles  and  concepts  that 
entered  into  international  law  dur- 
ing the  struggle  of  the  bourgeoisie 
with  feudalism  under  the  influ- 
ence of  the  democratic  and  na- 
tional-liberation movement.  They 
above  all  define  basic  rights  and 
duties  of  states  in  international 
relations,  and  then  guarantees  of 
the  rights  of  the  population  and 
various    other    sides    of    interna- 


tional life.  Such  are  the  principles 
of  sovereignty  and  equal  rights  of 
states,      non-intervention  ...  in- 
violability  of  state   territory,  the 
institutions   of  citizenship,  plebi- 
scite, rights  of  asylum  for  political 
emigrants,   etc.   These  democratic 
principles  and  institutions,  which 
reflected    in    their    time    the    de- 
mands of  the  broad  masses  who 
took  part  in  bourgeois  revolutions 
and      national-liberation     move- 
ments,  were  taken  up  and  raised 
to   a   new   height   by    the   Soviet 
Union  and  other  socialist  states. 
The   same    moralistic   tone  can  be  ob- 
served in  the  Soviet  espousal  of  disarma- 
ment, now  about  to  be  proclaimed  not 
merely    a   policy,    but  also  an  existing 
principle     of     international     law.     Ex- 
pediency    is     (officially)     shuffled; 
morality  is  trumpeted. 

Official,  moralistic,  projective.  I  use 
the  term  projective  in  the  sense  in  which 
psychologists  use  it  when  speaking  of 
the  tendency  to  attribute  to  others  the 
ideas  and  intentions  that  one  must  deny 
in  one's  self.  For  example,  it  is  common 
to  meet  in  Soviet  Work  condemnation 
of  the  United  States  for  concluding 
agreements  "involving  unequal  rights" 
as  with  the  Marshall  Plan— which,  as  you 
will  remember,  the  Soviet  Union  kept 
some  Central  European  satellites  from 
joining  when  they  wished  to.  For 
another  example,  I  heard  a  Soviet  schol- 
ar in  Moscow  insist  to  some  colleagues 
planning  a  work  on  disarmament  that 
they  must  expose  the  Western  practice, 
which  he  said  was  to  advocate  dis- 
armament not  merely  hypocritically  and 
without  intending  to  disarm,  but  pre- 
cisely in  order  to  lull  the  Soviet  Union 
and  other  peace-loving  states  into  a 
dangerous  reduction  of  their  armed 
strength.  For  a  final  example,  when 
Soviet  publicists  a  couple  of  years  ago 
stepped  up  their  campaign  against  pub- 
lished American  discussion  of  orbiting 
space  weapons,  it  was  fairly  clear  that 
the  Soviet  Union  was  well  on  the  way  to 
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a  decision  to  develop  those  weapons. 
Official,  moralistic,  projective,  offen- 
sive. This  term  is  used  in  the  military 
sense.  Soviet  work  in  international  law 
is  predominantly  polemical,  and  the 
polemics  are  based  on  the  theory  that 
the  best  defense  is  a  good  offense,  like 
the  theories  held  by  the  French  general 
staff  before  the  First  World  War  or  the 
old  management  of  the  Boston  Red 
Sox.  Thus  the  condemnation  by  the 
United  Nations  of  the  use  of  Soviet 
tanks  and  troops  to  suppress  the  Hun- 
garian revolution  in  1956  is  referred  to 
by  a  Soviet  scholar  of  international  law 
in  this  way: 

The  Soviet  Union  and  other 
socialist  states  spoke  out  de- 
cisively against  the  efforts  of  the 
U.S.A.  and  its  partners  to  make 
use  of  the  United  Nations  Organi- 
zation as  an  instrument  of  inter- 
vention in  the  internal  affairs  of 
the  Hungarian  People's  Republic 
after  the  counterrevolutionary 
rebellion,  inspired  by  foreign  re- 
action, had  been  crushed  in  No- 
vember 1956. 

The  same  observation  of  offensive- 
ness  can  be  made  of  the  continuing 
Soviet  emphasis  upon  outlawry  of  ag- 
gression, or  the  combination  of  high 
military  expenditures  with  high  volume 
of  disarmament  campaigning,  or  the 
criticism  of  the  American  "voting 
machine"  in  the  United  Nations  to  draw 
fire  away  from  the  Soviet  veto.  You 
may  not  all  be  familiar  with  the  old 
story  of  the  visitor  to  Moscow  who,  on 
being  shown  a  new  subway  station, 
admired  the  decoration  but  after  a  while 
asked  his  host  why  there  weren't  any 
trains,  and  was  answered,  "And  what 
about  the  lynching  of  negroes  in  your 
Southern  states?"  (Correspondingly,  it 
is  no  answer  to  Soviet  criticism  of  U.S. 
racial  discrimination  to  say  that  the 
Soviets  have  a  housing  shortage  or  even 
that  they  have  racial  discrimination.) 

My  last  epithet  was  that  present-day 
Soviet     international    law    was    under- 


developed. In  one  sense  it  is  underdevel- 
oped in  that  it  seems  designed  to  win 
the  support  and  the  votes  of  the  under- 
developed nations,  or,  as  we  are  now 
calling  them  in  an  effort  to  seem  less 
condescending,  the  new  or  newly  devel- 
oping nations.  The  analysis  of  interna- 
tional law,  the  choice  of  emphasis,  the 
thrust  of  the  moralizing,  is  calculated  to 
appeal  to  ex-colonial  countries  and 
other  suffering  from  the  present  fact  or 
the  recollection  of  Western  domination. 
The  attitudes  that  seemed  to  suit  the 
Soviet  Union  in  the  days  of  its  weakness 
are  found  appropriately  transferable  to 
those  countries,  and  the  gulf  between 
(say)  Mali  or  Bolivia  and  the  Soviet 
Union  of  today  is  ignored.  There  are 
still  gains  to  be  made  by  playing  the  role 
of  the  underdog. 

In  another  sense,  Soviet  international 
law  today  is  intellectually  underdevel- 
oped. When  I  looked  in  yesterday  on 
Professor  Sohn's  class  I  heard  him  say 
that,  if  you  look  at  Soviet  work  in 
international  law  and  deleted  the  obei- 
sances to  Lenin  and  the  criticism  of  the 
imperialists,  what  you  would  have  left 
would  be  something  like  our  own  work 
in  international  law,  only  not  as  good. 
He  attributed  this  to  restrictions  on 
access  to  Western  literature  and  Western 
jurists.  He  did  not,  as  I  understood 
him— nor  do  I— make  any  reflections  on 
the  personal  abilities  of  Soviet  jurists. 
He  might  have  added  that  in  interna- 
tional law  activity,  as  in  many  other 
respects,  Soviet  society  today  has  points 
in  common  with  the  Western  world  of 
two  or  three  generations  ago,  not  with 
the  Western  world  of  today  or  (let  us 
hope)  with  the  Western  world  of,  say, 
1984.  The  improvement  in  the  quality 
of  the  work  of  the  newer  generation  of 
Soviet  jurists  is  welcome  but  still  minor. 
Soviet  international  law,  far  from  being 
the  wave  of  the  future,  is  intellectually  a 
stagnant  pool  left  over  from  the  past. 

Professor  Lissitzyn  once  put  it  more 
kindly  when  he  wrote  of  their  technical 
conservatism.  Many  rules  are  stated  and 
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restated  without  criticism  or  reflection. 
Soviet  doctrine  on  the  sources  of  law 
follows  older  practice,  as  you  know,  in 
exalting  treaties  and  depreciating  cus- 
tom. Soviet  doctrine  on  the  supposed 
conflict  between  internal  law  and  inter- 
national law  comes  down— except  for 
relations  between  states  in  what  is  mis- 
leadingly  called  the  socialist  camp— on 
the  side  of  the  primacy  of  internal  law. 
You  heard  yesterday  of  the  rapid 
growth  of  legal  doctrine  on  the  conti- 
nental shelf  from  the  time  of  President 
Truman's  proclamation  in  1945  to  the 
Geneva  Conference  on  the  Law  of  the 
Sea  in  1958;  but  before  that  the  Soviet 
publicists  had  poured  scorn  on  the  idea 
that  the  rights  of  a  coastal  state  to 
resources  on  the  continental  shelf  were 
becoming  recognized  in  international 
law.  As  one  of  them  said: 

Thus  a  unilateral  declaration 
proclaiming  the  seizure  of  open 
sea  belonging  to  all  and  making  it 
one's  own  property  is  turned  into 
a  norm  of  international  law  with 
the  naked  use  of  the  machinery  of 
the  "legalization"  of  seizures,  [the 
Americans  declare,  the  satellites 
"follow,"  "scholarship"  recog- 
nizes—and behold,  a  norm  is 
born!  ]. 

Technical  conservatism  does  not 
mean  that  the  Soviet  Union  is  satisfied 
with  the  present  state  of  generally 
accepted  international  law.  Usually  they 
cannot  directly  admit  dissatisfaction 
without  denying  to  the  norms  with 
which  they  disagree  the  dignity  of  being 
called  existing  rules  of  international  law; 
and  they  can  play  as  many  games  as  we 
can  with  the  lex  lata  and  the  tex 
ferenda,  which  may  be  rudely  translated 
as  calling  the  rule  that  helps  you  the  law 
that  is,  and  calling  the  rule  that  helps 
the  other  man  the  law  that  he  wishes 
were  the  law.  But  they  have  other 
devices  too.  To  look  at  those  devices  in 
perspective,  let  us  return  to  their  theme 
of  peaceful  coexistence. 

Peaceful     Coexistence.      In     some 


pronouncements  of  Soviet  authorities, 
the  principle  of  peaceful  coexistence  has 
been  said  to  be  not  merely  the  basis  of 
the  Soviet  view  of  international  law,  but 
the  basis  of  all  international  law  today, 
and  not  merely  the  basis,  but  the  key, 
or  the  core,  of  all  international  law.  It  is 
even  said  that  international  law  today 
has  become  the  law  of  peaceful  co- 
existence. So  important  a  concept 
deserves  our  attention. 

At  the  outset  we  are  not  to  confuse 
"Peaceful  Coexistence,"  in  quotation 
marks  and  with  initial  capitals,  with 
peaceful  coexistence  in  the  literal  sense 
of  the  term.  For  example,  it  is  clear  that 
the  term  in  Soviet  usage  does  not  mean 
condemnation  of  all  war.  Wars  that 
serve  the  ends  of  Soviet  foreign  policy 
are  given  the  label  of  wars  of  national 
liberation  or  revolutionary  civil  wars 
and  are  accepted  as  just. 

It  is  fairly  clear  also  that  the  term  in 
Soviet  usage  does  not  connote  relation- 
ships of  trust,  friendship,  agreement,  or 
free  communication  between  the 
peoples  of  the  "peacefully  coexisting" 
states.  A  striking  confirmation  of  the 
freedom  of  maneuver  left  to  the  Soviet 
Union  by  the  principle  of  peaceful 
coexistence  was  noticed  last  year  by 
some  close  readers  of  the  Soviet  press. 
On  January  30,  1962,  Suslov,  the  chief 
Soviet  Marxist  theoretician  (next  to 
Chairman  Khrushchev),  made  a  speech 
at  a  conference  of  Soviet  university 
teachers  in  the  social  sciences.  His 
speech  was  published  in  Pravda  on 
February  4th.  According  to  that  report, 
he  said: 

Peaceful  coexistence  means  the 
coexistence  of  states  with  dif- 
ferent social  systems.  It  means  the 
rejection  of  war,  the  settlement  of 
disputes  between  states  through 
negotiations.  It  means  the  refusal 
to  violate  the  territorial  integrity 
of  states,  the  refusal  to  export 
revolution  and  export  counter- 
revolution. Finally,  peaceful  co- 
existence   is   economic  rivalry   of 
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states,    agreements,    trading    rela- 
tions on  the  basis  of  mutual  ad- 
vantage between  states. 
Notice  the  refusal  to  export  revolution 
and  export  counterrevolution. 

Thirteen  days  later  the  same  speech 
was  published  again  in  the  chief  theo- 
retical magazine,  Kommunist,  here 
Suslov  was  made  to  say: 

Peaceful     coexistence     means 
.  .  .  the  refusal  to  violate  the  terri- 
torial integrity  of  states,   the  in- 
admissibility   of    the    export    of 
counterrevolution.  .  .  . 
The  reference  to  the  refusal  to  export 
revolution   had  now  been   deleted,   ap- 
parently at  the  last  minute  from  galley 
proof  or  page  proof;  the  key  sentence  in 
Kommunist   is  very    widely    spaced   to 
make  up  for  the  deletion. 

Peaceful  coexistence  in  the  sphere  of 
ideology  has  been  repudiated  by  the 
Soviet  leadership  in  many  statements, 
directed  principally  at  the  Soviet  popu- 
lation to  make  sure  they  do  not  get  any 
wrong  idea.  That  the  idea,  though  not 
the  precise  words,  of  "peaceful  co- 
existence" was  used  as  a  tactic  in 
foreign  policy,  was  made  clear  in  the 
earlier  and  more  candid  days  of  the 
Soviet  regime  when  Lenin  said,  in  a 
letter  to  his  representative  at  the  Genoa 
Conference  of  1922: 

.  .  .  we,   communists,  have  our 

own   communist  program   [Third 

International];     nevertheless     we 

consider  it  our  duty  as  merchants 

to  support  [even  if  there  is  only 

1/10,000  chance]  the  pacifists  in 

the      other,      i.e.,      bourgeois 

camp.  ...  It   will    be   both   biting 

and  "amicable"  and  will  help  to 

demoralize  the  enemy.  With  such 

tactics  we  will  win  even  if  Genoa 

fails. 

As  recently    as  early    1961,   Chairman 

Khrushchev   referred    to    the   policy   of 

peaceful    coexistence    as    "a    form    of 

intensive      economic,     political     and 

ideological    struggle   of   the    proletariat 

against    the    aggressive    forces    of    im- 


perialism in  the  international  arena." 
The  current  Program  of  the  Communist 
Party  uses  similar  language. 

Thus  the  fact  that  the  considerable 
resources  of  scholarly  and  lay  communi- 
cation at  the  disposal  of  the  Soviet 
leaders  are  directed  toward  the  celebra- 
tion of  the  importance  of  "Peaceful 
Coexistence"  says  nothing  necessarily 
about  the  probable  foreign  policy  of  the 
Soviet  Union. 

The  term,  as  such,  has  been  found  in 
Soviet  literature  bearing  as  early  a  date 
as  1920.  Though  contemporary  Soviet 
writing  invariably  describes  the  principle 
of  peaceful  coexistence  as  Leninist,  by 
the  way,  the  term  does  not  seem  to  have 
been  used  by  Lenin.  It  was  Chicherin, 
People's  Commissar  for  Foreign  Affairs, 
who  referred  to  the  Peace  Treaty  with 
Estonia  as  the  "first  experiment  in 
peaceful  coexistence  with  bourgeois 
states."  Twenty  years  later,  as  we  know, 
the  state  of  Estonia  ceased  to  exist  and 
it  became  unnecessary  to  coexist  with 
her,  except  in  the  sense  that  the  robin, 
in  Don  Marquis's  old  poem,  coexisted 
with  the  worm  it  had  swallowed. 

While  peaceful  coexistence  was  often 
mentioned  by  Stalin,  especially  during 
the  period  of  the  United  Front  in  the 
thirties  and  the  period  of  wartime  col- 
laboration in  the  early  forties,  it  is  only 
since  1956  that  the  slogan  has  become 
central  to  Soviet  pronouncements.  At 
that  time  it  took  off  from  the  Panch 
Sheela,  the  Five  Principles,  which  had 
been  proclaimed  in  the  Sino-Indian  pact 
of  1954  and  expanded  in  the  Bandung 
Declaration  of  1955.  Later  the  major 
share  of  the  credit  was  ascribed  more 
directly  to  Lenin.  As  a  principle  in 
international  law,  it  has  been  treated  in 
numerous  Soviet  monographs  and  arti- 
cles since  1956  and  pressed  vigorously 
by  Soviet  representatives  at  interna- 
tional meetings  of  governmental  and 
nongovernmental  organizations. 

To  distinguish  between  the  political 
and  the  legal  purposes  of  the  Soviet 
emphasis     on     "Peaceful    Coexistence" 
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implies  a  distinction  between  law  and 
policy  that  is  not  made  by  the  Soviets, 
except  for  external  consumption;  but 
we  can  distinguish  between  general  stra- 
tegic purposes  and  technical  doctrinal 
purposes. 

The  strategic  uses  of  "Peaceful  Co- 
existence" vary  with  the  audience.  Afro- 
Asian  audiences  in  general  are  assured 
that  the  Soviet  Union  sides  with  them  in 
their  campaigns  for  the  Panch  Sheela 
and,  more  basically,  that  the  Soviet 
Union  as  an  important  European  power 
takes  seriously  a  form  of  words  that  the 
Afro-Asians  profess  to  take  seriously. 
With  other  non-Soviet  audiences,  except 
for  Communist  Party  members  or 
sympathizers,  the  aim  is  to  influence 
non-Soviet  disarmament,  to  attract  East- 
West  trade,  and  to  enlist  support  for 
various  specific  Soviet  moves  in  foreign 
affairs  from  time  to  time.  With  commu- 
nist audiences,  the  declaration  of  ad- 
herence to  the  policy  of  peaceful  co- 
existence is  a  taking  of  sides  on  one  of 
the  main  issues  between  the  Chinese  and 
Soviet  communist  leadership,  which 
may  be  defined  as  the  issue  whether  the 
expansion  of  the  communist  system  can 
be  rapidly  achieved  without  actions  that 
increase  the  risk  of  worldwide  nuclear 
war.  Recently,  before  a  Soviet  audience, 
some  Soviet  international  lawyers  took 
pains  to  distinguish 

the  concept  of  peaceful  coexist- 
ence, as  the  fundamental  principle 
of  international  law  which  is  also 
the  basis  of  the  foreign  policy  of 
peace-loving  states  [from]  .  .  .  the 
concept  of  coexistence  [note  the 
absence  of  the  adjective]  of  the 
two  systems  as  an  indication  of 
the  stage  of  history  referred  to  by 
V.I.  Lenin,  a  stage  which  is  inevit- 
able by  virtue  of  the  fact  that  the 
socialist  revolution  does  not  tri- 
umph simultaneously  in  all  coun- 
tries. 
The  fact  that  all  these  various  audiences 
eavesdrop  on  one  another  has  compli- 
cated the  task  of  Soviet  propagandists, 


but  they  are  assisted  by  the  durable 
propensity  of  us  all  to  hear  what  we 
wish  to  hear  and  close  our  ears  to  what 
we  would  rather  not  hear. 

For  some  of  these  purposes,  the 
content  of  the  principle  has  to  be 
spelled  out,  though  not  in  great  detail. 
A  minimum  statement  would  include 
the  Panch  Sheela:  these  five  points  refer 
to  respect  for  sovereignty,  nonaggres- 
sion,  nonintervention  in  the  internal 
affairs  of  other  states,  respect  for 
equality  of  states,  and  peaceful  coexist- 
ence itself,  which  in  Afro-Asian  usage  is 
one  of  the  five  points,  but  in  Soviet 
usage  embraces  all  the  others.  Under 
pressure  from  international  diplomatic 
and  legal  questioning,  some  additional 
content,  still  at  a  high  level  of  abstrac- 
tion, has  been  given  to  the  principle  of 
peaceful  coexistence;  it  has  been  said  to 
include,  for  example,  in  Dr.  Lapenna's 
convenient  summary: 

1.  Coexistence  is  "a  funda- 
mental principle  of  international 
law." 

2.  Peace  without  threat  or  use 
of  force;  settling  disputes  by 
peaceful  means;  individual  or  col- 
lective measures,  in  accordance 
with  the  United  Nations  Charter, 
to  prevent  or  suppress  acts  of 
aggression;  prevention  or  suppres- 
sion of  war  propaganda;  promo- 
tion of  the  implementation  of 
general  and  complete  disarma- 
ment. 

3.  Cooperation  in  the  field  of 
economy,  social  and  political 
questions,  science  and  culture. 

4.  Sovereignty  and  territorial 
integrity;  the  right  of  peoples  and 
nations  to  self-determination: 
anticolonialism. 

5.  Noninterference  in  the  in- 
ternal affairs  of  other  states. 
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6.  Equality  of  states;  represen- 
tation of  states  in  international 
organizations  in  conformity  with 
the  interest  of  the  three  groups  of 
states.  This  is  a  promoting  of  the 
Troika  idea  to  the  rank  of  a 
principle  of  coexistence. 

7.  Fulfillment  in  good  faith  of 
international  obligations  arising 
from  treaties  and  other  sources  of 
international  law. 

On  the  whole,  it  is  fair  to  say  that 
the  Soviet  publicists  have  not  shown 
themselves  jealous  for  the  purity  of 
their  principle;  they  have  seemed  willing 
provisionally  to  accept  many  of  the 
formulations  offered  by  others  as  com- 
ponents of  the  principle.  The  reason  for 
this  hospitality  is,  I  think,  the  same  as 
the  reason  for  the  failure  hitherto  to 
specify  what  Professor  McWhinney  calls 
concrete  secondary  principles,  that  is, 
principles  sufficiently  meaningful  to  be 
arguable.  To  make  clear  what  I  believe 
this  reason  to  be,  we  should  back  up  far 
enough  to  look  at  the  position  of  the 
Soviet  Union  in  the  international  legal 
community  and  at  some  of  the  other 
techniques  advanced  by  the  Soviet 
Union  in  the  past  to  improve  that 
position. 

The  Soviet  Union  began  under  condi- 
tions that  implicitly  denied  the  validity 
of  traditional  international  law  as  the 
regulating  idea  of  the  traditional  system 
of  nation-states.  Upon  coming  into  the 
international  community  the  Soviet 
Union  was  very  much  in  a  minority. 
Even  today,  though  it  is  stronger,  and 
has  several  satellites  and  many  friends  in 
power  and  out  of  power  throughout  the 
world,  the  Soviet  Union  both  feels  itself 
to  be  in  a  minority  still  and  finds  it 
useful  for  certain  purposes  of  morals 
and  ideology  to  emphasize,  at  times, 
that  it  is  beleaguered  by  a  hostile 
majority.  To  the  extent  that  the  interna- 
tional community  was  a  going  concern, 
Soviet  views  were  alien  and  Soviet 
policies  were  distrusted.  Not  only  were 


the  doctrines  of  international  law  in 
many  respects  disagreeable  or  hamper- 
ing from  the  Soviet  point  of  view,  but 
the  processes  by  which  international 
legal  doctrine  was  made  and  applied 
seemed,  under  Soviet  analysis,  to  be 
necessarily  exclusive  and  anti-Soviet. 
The  facts  indeed  lent  some  support  to 
this  opinion. 

In  such  a  situation,  Soviet  interna- 
tional law  theory,  whatever  its  twists  in 
accompaniment  to  the  course  of  Soviet 
foreign  relations,  made  use  of  a  variety 
of  techniques  to  depreciate  the  existing 
process  of  international  norm-formation 
and  to  enlarge  the  role  to  be  reserved 
for  the  Soviet  Union  in  those  processes. 
There  was  the  time  when  international 
law  was  generally  repudiated,  later  to  be 
accepted  during  a  period  of  transition 
admitted  to  be  necessary  before  interna- 
tional law  could  be  discarded  along  with 
the  system  of  independent  nation-states. 
There  was  the  assertion  that  a  state 
whose  polity  was  based  upon  a  new  and 
juster  social  theory  had  the  right  and 
duty  to  repudiate  those  particular  doc- 
trines of  international  law  that  offended 
that  theory.  There  was  the  continued 
insistence  upon  the  primacy  of  treaties 
as  sources  of  international  law,  the 
belittling  of  the  rule  of  custom,  the 
stress  upon  the  necessity  of  the  consent 
of  a  state  before  that  state  could  be 
bound  by  a  rule.  When  the  United 
Nations  Charter  was  adopted,  with  its 
institutional  arrangements  allowing  a 
very  important  role  to  the  Soviet  Union, 
and  its  text  corresponding  in  many  ways 
to  the  demands  upon  which  Soviet 
representatives  had  insisted.  Soviet  pub- 
licists began  to  exalt  what  was  called  the 
international  law  of  the  Charter  over 
what  was  called  traditional  international 
law.  For  some  time  it  looked  as  though 
primary  stress  was  to  be  laid  by  Soviet 
international  law  theorists  upon  the 
institution  known  throughout  the  world 
as  "generally  recognized  principles  of 
law,"  or  "the  general  principles  of  law 
recognized  by  civilized  nations." 
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While  I  have  listed  these  techniques 
roughly  in  the  chronological  order  of 
their  appearance,  it  should  be  kept  in 
mind  that  there  was  no  neat  sequence  of 
use,  abandonment,  replacement.  Many 
of  them  are  alive  today,  though  not 
flourishing.  They  all  have  been  over- 
shadowed, even  if  not  quite  superseded, 
by  the  emphasis  upon  the  principle  of 
peaceful  coexistence.  What  counts,  for 
this  purpose,  is  not  that  the  principle 
shall  mean  anything  special  rather  than 
anything  else,  or  indeed  that  it  shall 
mean  anything  at  all.  What  counts  is 
that  something  under  the  name  of  "the 
Principles  of  Peaceful  Coexistence" 
should  win  recognition— without  defini- 
tion, preferably— as  lying  at  the  heart  of 
international  law;  that  it  should  be 
acknowledged  the  world  over  that  to 
define  "the  Principles  of  Peaceful  Co- 
existence" is  the  most  urgent  task  of 
contemporary  international  law;  that  it 
should  be  acknowledged  that  the 
process  of  defining  them  requires  the 
participation  and  consent  of  the  Soviet 
Union;  and  by  implication,  that  any 
principle  or  doctrine  of  international 
law  that  has  not  been  accepted  by  the 
Soviet  Union  as  part  of,  or  consistent 
with,  "the  Principles  of  Peaceful  Co- 
existence" has  to  be  rejected  as  being 
for  that  reason  invalid. 

There,  in  my  opinion,  we  have  the 
chief  significance  of  "the  Principles  of 
Peaceful  Coexistence"  in  contemporary 
Soviet  work  on  international  law.  There, 
too,  we  have  the  explanation  for  the 
hospitality  of  the  Soviet  publicists 
toward  so  many  of  the  items  furnished 
on  provisional  lists  of  principles  of 
peaceful  coexistence  by  Yugoslavia, 
Americans,  Canadians,  and  others.  They 
are  hospitable  because  at  the  present 
stage  of  their  campaign  the  content  of 
"Peaceful  Coexistence"  does  not  matter 
for  their  main  purpose.  There  will  be 
arguments  about  the  content,  but  those 
can  expediently  be  postponed  until  a 
later  stage  when  the  centrality  of  the 
(undefined)      "Principles"     has     been 


conceded  by  the  rest  of  the  world.  To 
this  end,  many  particular  questions  of 
content  can  be  sacrificed  for  the  time 
being  if  the  sacrifice  will  purchase  agree- 
ment to  the  procedural  claim,  to  the 
essential  idea  that  their  notion  of  peace- 
ful coexistence  is  central  to  interna- 
tional law.  At  the  Brussels  meeting  of 
the  International  Law  Association  a 
year  ago,  for  instance,  the  Soviet  delega- 
tion, led  by  the  most  eminent  currently 
authoritative  Soviet  international  law- 
yer, were  willing  to  admit  a  good  many 
topics  to  the  list  of  issues  discussable 
under  the  heading  of  "Principles  of 
Peaceful  Coexistence;"  but  when  an 
attempt  was  made  to  change  the  name 
of  the  pertinent  committee  to  drop  the 
slogan  of  peaceful  coexistence  and  bring 
the  title  into  line  with  that  used  in  the 
United  Nations,  the  Soviet  delegation 
quit  work  in  the  committee  until  the 
change  of  name  was  blocked.  Their 
attachment  to  the  name  was  not  an 
attachment  to  the  fact  described  by  the 
name,  or  to  the  content  they  had  been 
suggesting  for  the  name,  but  a  recogni- 
tion of  the  utility  of  the  slogan  in 
serving  other  goals  than  this  one  and  of 
the  energy  that,  having  been  invested  in 
its  dissemination  in  international  law 
circles,  would  be  wasted  in  part  if  it  had 
to  be  transferred  to  a  new  set  of  words. 

In  drawing  this  picture  of  the  inter- 
national law  uses  of  the  Soviet  emphasis 
upon  "Peaceful  Coexistence,"  I  may 
have  overrationalized  the  mental 
processes  of  Soviet  lawyers,  who  may 
well  not  have  planned  it  all  at  once.  And 
I  have  no  intention  of  asserting  that  the 
engine  they  have  tried  to  build  will  roll 
along  the  planned  route,  or  even  that 
the  route  cannot  change.  The  Yugoslavs 
and  the  Communist  Chinese  know  how 
wide  the  swings  can  be. 

Such  are  the  main  features  of  Soviet 
work  in  international  law  as  they  seem 
to  strike  the  observer  today.  Have  we 
any  warrant  for  expecting  them  to  alter 
soon?  In  some  directions  we  may  be 
justified  in  supposing  the  changes  in  the 
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global  situation  of  the  Soviet  regime  to 
do  their  work  in  affecting  Soviet  inter- 
national law.  For  example,  the  strong 
emphasis  placed  by  Soviet  doctrine  on 
territorial  sovereignty  may  be  affected 
by  several  contemporary  developments: 
First,  the  Soviet  Union  is  acquiring 
power,  influence,  and  attendant  respon- 
sibilities in  areas  not  contiguous  to  the 
Soviet  Union,  and  the  map  on  which 
they,  the  Soviet  leaders,  plan  their 
political  moves,  looks  a  little  more  like  a 
globe  than  it  did  in  Stalin's  time. 
Second,  trade  and  aid,  while  still  minute 
by  our  standards,  are  beginning  to  play 
a  more  significant  role  than  before  in 
Soviet  economy  and  in  Soviet  foreign 
policy.  Third,  the  Soviet  Union  is  be- 
coming more  active  in  impinging  upon 
other  states  in  ways  that  are  within  the 
purview  of  international  law,  not  least 
in  their  deployment  of  naval  and  osten- 
sibly civilian  vessels.  (When  Admiral 
Mott,  by  the  way,  spoke  of  the  recipro- 
cal interest  in  innocent  passage,  I  was 
reminded  of  an  old  Russian  proverb 
with  a  liquid  setting  and  perhaps  a  naval 
application:  "Don't  spit  in  the  well:  you 
may  want  to  drink  from  it  later.") 

These  factors  are  opposed,  and  per- 
haps still  for  a  time  will  be  outweighed, 
by  the  weight  of  history  and  training, 
the  continued  situation  of  the  Soviet 
Union  as  a  huge  land  power  potentially 
threatened  by  action  by  sea  and  air,  the 
continuing  political  advantage  to  be 
derived  among  nations  of  the  Southern 
Hemisphere  by  espousing  extreme  con- 
cepts of  sovereignty,  the  Soviet  Union's 
perception  of  its  minority  status  in  most 
international  fora,  and  the  continued 
interest  of  the  Soviet  regime  in  restrict- 
ing the  access  of  its  population  to 
outside  influence  and  the  access  of 
outside  influences  to  its  population. 

We  should  not  therefore  be  surprised 
to  see  inconsistencies,  hitches,  conflicts 
of  emphasis.  Proclamations  closing  large 
areas  of  ocean  to  foreign  fisheries,  or 
enclosing  large  bays,  and  advocacy  of  a 
wide  margin  to  the  territorial  sea,  may 


peacefully  coexist  with  considerable  so- 
phistication in  the  use  of  Soviet  fishing 
trawlers  for  not  necessarily  innocent 
passage;  attacks  upon  the  legality  of 
United  States  reconnaissance  satellites 
may  be  made  in  the  same  breath,  or 
speech,  with  assertions  of  the  right  of  the 
Soviet  Union  to  make  military  use  of 
space.  Efforts  to  achieve  a  special  theo- 
retical position  for  legal  relations  among 
the  states  of  the  Soviet  camp  will  be 
combined  with  bitter  resistance  to  re- 
gional groupings  over  which  they  have 
no  control;  they  are  still  uneasy  with  a 
horizontal  system,  no  matter  whether 
the  several  units  of  that  system  are 
single  states  or  groups  of  states.  The 
mixture  will  be  spiced  with  that  self- 
righteousness  in  which  the  Soviet  au- 
thorities have  had  so  much  experience 
and  defended  by  the  enforced  un- 
animity of  the  legal  profession— unfortu- 
nately they  don't  have  a  Quincy  Wright 
of  their  own— but  it  will  bear  some 
resemblance  to  the  complex  and  many- 
shaded  relationship  that  other  great 
powers  have  toward  international  law. 
This  is  not,  except  by  indirection,  a 
class  on  American  work  in  international 
law,  and  I  shall  not  proffer  detailed 
comment  or  advice  upon  the  course  we 
might  take  in  reaction  to,  or  considera- 
tion of,  or  disregard  of,  the  Soviet  work. 
My  attitude  toward  desirable  American 
policy  is  perhaps  best  expressed  ob- 
liquely by  a  reference  to  the  best 
defense  ever  given,  as  it  seems  to  me,  for 
Chairman  Khrushchev's  famous  boast, 
"We  will  bury  you."  As  you  know,  he 
has  had  many  times  to  insist  that  the 
statement  was  meant  only  figuratively, 
that  it  was  not  meant  to  refer  to 
particular  individuals,  that  it  was  com- 
patible with  peaceful  coexistence,  that 
it  has  been  misunderstood.  But  the  best 
answer  on  Khrushchev's  behalf  was 
made  for  him  more  than  twenty  years 
before  Khrushchev's  statement.  In 
1936,  at  the  tercentenary  of  the  found- 
ing of  Harvard  College,  President 
Conant    moved    that    the    meeting    be 
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adjourned  to  the  same  day  of  the  year 
2036.  Ex-President  Abbott  Lawrence 
Lowell  intervened  with  a  comment  be- 
ginning with  the  words  with  which  I 
should  like  to  close: 

Before  putting  that  motion  [of 
adjournment]    I    want    to    say    a 


word  in  its  favor.  If  I  read  history 
aright  human  institutions  have 
rarely  been  killed  while  they  re- 
tain vitality.  They  commit  suicide 
or  die  from  lack  of  vigor,  and  then 
the  adversary  comes  and  buries 
them.  .  .  . 


t 
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RECENT  TRENDS  OF  INTERNATIONAL  LAW 


Nicholas  deB.  Katzenbach 


Before  getting  into  the  subject  of 
recent  trends,  I  want  to  say  a  few  words 
about  some  of  the  basic  philosophical 
problems  of  international  law  which  I'm 
sure  you  have  discussed.  I  wish  to  make 
sure  that  you  and  I  are  on  the  same 
wavelength.  I  don't  ask  you  to  accept 
my  thoughts  about  this,  but  I  do  think 
you  ought  to  know  my  ideas  on  this 
general  subject  so  that  you  can  under- 
stand better  what  I'm  saying  and  what 
I'm  trying  to  do. 

In  the  first  place,  as  a  professor  of 
international  law,  I  was  never  con- 
cerned, and  I  am  not  really  concerned 
today,  as  to  whether  international  law 
does,  or  does  not,  exist  as  "law."  I've 
never  seen  much  point  in  debating  that 
subject.  If  I  were  to  debate  it,  I  would 
be  happy  to  take  either  side  of  the 
question.  I  think  it  very  easy  to  define 
law  in  such  a  way  as  to  exclude  interna- 
tional law  entirely.  I  think  it  is  very  easy 
to  define  law  in  such  a  way  as  to  include 
it.  And  I  think  that's  not  a  subject  we 
need  to  debate  about  because  if  I  read 
naval  regulations  correctly,  CNO  has 
decided  that  question  for  us,  since  he 
has  told  you  that  in  certain  circum- 
stances you  should  abide  by  interna- 
tional law;  therefore,  I  assume  that  he 
believes  that  it  exists,  and  that  we 
should  assume  here  that  it  exists. 

What  is  clear,  I  think,  is  that  states- 
men, very  less  frequently  impartial 
judges,  sometimes  national  judges,  and 


others— including  naval  officers— invoke, 
in  justification  of  something  that  they 
are  doing,  or  in  protest  against  some- 
thing somebody  else  is  doing,  rules  of 
international  law.  The  claim  or  assertion 
that  they  make  may  be  generally 
accepted  by  others,  or  it  may  be  vigor- 
ously disputed  by  others.  The  dispute 
may  be  as  to  the  application  of  a 
familiar  rule  to  a  particular  fact,  or  as  to 
the  relevancy  of  another  conflicting 
rule.  (Even  in  our  own  domestic  law 
system,  as  Justice  Cardoza  once  noted, 
rules  of  law  generally  travel  in  pairs  and 
opposites.)  Or  the  dispute  may  be  even 
as  to  the  rule  itself,  the  way  it  is 
phrased,  or  what  it  is  designed  to  do. 

If  such  a  dispute  exists  I  think  we 
can  assume  that  very  rarely  will  it  be 
decided  as  it  would  be  decided  within  a 
domestic  legal  system  by  reference  to  an 
impartial  body  of  judges.  More  likely 
it's  going  to  be  decided  in  a  particular 
case  by  whoever  has  the  power  to  make 
the  decision  stick— whoever  can  make 
good  that  claim,  or  make  good  that 
protest.  To  the  extent  that  the  rule  and 
its  application  is  not  generally  accepted 
by  others,  there's  going  to  be  some 
political  cost  involved  in  making  the 
claim,  and  there  may  be  the  additional 
cost  to  the  state  making  it,  arising  from 
the  fact  that  it  can  scarcely  protest  in 
the  future  if  others  do  the  same  thing. 

Now  nobody  would  contend  that 
that  is  a  very  satisfactory  legal  system, 
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or  even  that  it  works  very  well,  But  I 
think  it  would  be  hard  to  deny  that 
there  are  a  number  of  rules  of  interna- 
tional law  which  are  normally  and  cus- 
tomarily adhered  to  by  states  in  spite  of 
variations  and  differences  in  formula- 
tion and  application,  and  that  these 
rules  do,  in  fact,  influence  decisions, 
actions  taken,  and  policies  promulgated 
by  various  states  and  other  participants 
in  international  political  arenas.  In  this 
limited  sense,  at  least,  the  existence  of 
these  rules,  and  their  acceptance,  does 
contribute  significantly  to  order  and  to 
the  structure  of  expectations  within  the 
international  community.  The  rules 
which  are  most  effective  and  most 
strictly  adhered  to  are,  of  course,  those 
in  which  mutual  advantage  is  perceived 
in  the  existence  of  the  rule  and  in  the 
order  which  that  rule  gives.  A  good  deal 
of  the  law  of  the  sea,  for  example, 
survived  for  precisely  this  reason,  and 
has  survived  for  a  long  time.  And  those 
parts  which  are  most  in  doubt— the 
three  or  six  or  two  hundred-mile  limits- 
are  those  in  which  at  least  some  states 
have  not  perceived  a  mutual  advantage 
in  the  rule  from  their  viewpoint. 

Now  the  second  point  I  would  make 
by  way  of  introduction  is  also  quite  an 
obvious  one,  and  that  is  that  any  rule, 
no  matter  how  accepted,  may  be 
breached  by  any  state  at  any  time.  If  a 
state  believes  that  the  immediate  advan- 
tage to  it  of  ignoring  a  generally 
accepted  rule  is  greater  than  its  interest 
in  the  rule  itself— and  it  can  get  away 
with  it— the  rule  breaks  down.  Usually 
these  are  situations  of  crisis  and  I  think 
it's  useful  to  remember  that  even  in  a 
developed  domestic  legal  system,  rules 
frequently  break  down  in  times  of  great 
stress  and  crisis.  To  say  that  this  is  a 
question  of  weak  enforcement  of  inter- 
national law  is,  I  think,  to  beg  the  entire 
problem. 

The  third  introductory  point  that  I 
want  to  make  is  that  any  legal  system  is 
necessarily  a  part  of  a  political  system. 
It  it  unmitigated  nonsense  to  talk,  for 


example,  about  "world  law"  unless 
you're  willing  to  talk  about  world  gov- 
ernment at  the  same  time,  because 
you're  not  going  to  have  a  developed 
legal  system  in  the  international  com- 
munity, as  you  would  not  in  a  domestic 
community,  unless  you  have  a  devel- 
oped governmental  system  and  political 
system  at  the  same  time.  The  legal 
system  of  any  community  is  just  as 
developed,  no  more  and  no  less,  as  the 
political  system. 

The  final  introductory  point  that  I 
want  to  make  is  the  very  obvious 
connection  between  law  and  policy,  and 
law  and  politics.  Every  rule  of  law, 
every  rule  of  behavior,  in  any  society, 
domestic  or  international,  reflects  a 
policy;  it's  designed  to  serve  a  policy  by 
the  person  or  people  who  formulate  the 
rule.  We  see  this  very  clearly,  I  think,  in 
the  domestic  picture  because,  in  fact, 
most  of  our  law  is  made  in  the  Congress 
and  in  the  State  Legislatures,  although 
at  times  it  isn't  easy  to  get  them  to 
enact  law. 

In  the  international  community  you 
don't  have  the  kind  of  separation  of 
powers  that  we  have  in  the  domestic 
community.  You  don't  have  a  legislative 
branch  to  enact  the  laws;  you  don't 
have  an  executive  branch  to  carry  them 
out;  you  don't  have  a  judiciary  to  rule 
with  respect  to  disputes;  and  these 
functions  are  tied  together  so  that  under 
the  guise  of  impartially  applying  a  rule 
of  international  law,  what  you  may  be 
doing  is  formulating  a  little  bit  of 
international  policy  that  from  the  view- 
point of  the  person  saying  it,  would 
seem  to  be  a  sound  policy  for  his 
particular  government,  and  perhaps  for 
the  international  community  as  he  sees 
it  or  would  like  to  see  it.  We  can, 
therefore,  see  these  rules  shifting  and 
changing  with  somewhat  more  un- 
certainty, somewhat  more  flexibility,  in 
somewhat  less  of  a  developed  system.  It 
is  helpful  to  think  of  this  process  in 
terms  of  efforts  within  international 
society  by  these  various  participants  to 
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formulate  what  we  would  call  in  a  more 
developed  system  a  legislative  policy— to 
formulate  rules  which  they  believe 
would  usefully  serve  participants  within 
the  international  community.  Thus  any 
discussion  of  recent  trends  of  interna- 
tional law  has  to  take  account  of  the 
changed  political  structure  of  the  world 
community,  of  the  new  problems,  the 
new  political  groupings,  which  have 
come  to  pass  in  what  is  often  a  too 
rapidly  changing,  as  well  as  a  too 
dangerous  world. 

Most  of  the  international  law  doc- 
trine that  we  have— that  you  have  been 
studying— is  inherited  from  the  19th 
century.  It  developed  throughout  the 
last  part  of  the  18th  century,  and  it 
became  a  relatively  developed  system  of 
rules  in  the  19th  century.  To  under- 
stand how  that  set  of  rules  came  about 
and  what  the  differences  are  today,  and 
to  understand  trends,  we  ought  to  look 
at  the  political  system  which  then  pre- 
vailed and  particularly  its  security 
aspects.  Fundamentally  any  system  of 
law  is  designed  at  heart  to  preserve 
order  as  well  as  to  serve  other  policies 
within  the  community.  It's  an  effort  to 
create  an  orderly  way  of  doing  things, 
and  an  orderly  way  of  doing  things 
means,  at  a  minimum,  that  you  remove, 
as  much  as  possible,  violence  or  the 
threat  of  violence.  These  rules  de- 
veloped as  a  system  of  law  governing 
states  within  the  international  com- 
munity. They  became  a  developed  sys- 
tem as  nation-states  developed. 

Now  what  was  the  security  system  in 
which  this  operated  and  what  were  the 
essentials  of  that  system?  The  security 
system  was  quite  obviously  the  balance 
of  power  system  which  characterized 
international  society  and  achieved  its 
most  developed  form  in  the  19th  cen- 
tury. The  essentials  of  that  system  were 
that  you  had  a  group  primarily  of 
European  states  which  were  mutually 
suspicious  and  whose  best  security  lay 
in  a  system  of  flexible  alliances.  That  is, 
the  best  way  of  preserving  peace  within 


that  system  was  to  align  yourselves  with 
others.  If  one  alliance  became  stronger 
than  the  other,  there  was  a  real  risk  of 
war,  and  the  members  of  the  weaker 
alliance  could  offer  to  a  member  of  the 
stronger  alliance  the  necessary  incentive 
to  move  over  into  that  alliance.  A 
shifting  series  of  alliances  is  what  I  mean 
by  flexibility  of  alliance.  Thus,  any  state 
within  that  system  had  to  be  willing  to 
get  up  and  dance  with  any  other  partner 
within  it.  And  that,  I  think,  is  essential 
to  understanding  much  of  the  legal 
doctrine  that  ve  have  inherited. 

Within  the  balance  of  power  system 
war  was  not  outlawed  formally;  it  was 
legally  nobody's  business  but  the  state 
making  it.  We  got  away  from  earlier 
concepts  of  rights  and  wrongs  of  war, 
and  simply  depended  entirely  upon  this 
political  syitem. 

There  were  other  characteristics  to  it. 
If  you  are  going  to  be  willing  to  change 
partners,  one  of  the  things  you  can't 
afford  to  do  is  get  involved  in  ideologi- 
cal disputes  with  other  countries.  You 
have  got  to  take  them  as  you  find  them, 
if  you  are  going  to  join  them,  or  if  you 
may  have  to  join  them  and  switch  from 
one  alliance  to  another.  And  so  you 
have  a  very  strong  rule  in  the  19th 
century  of  noninterference  in  the  in- 
ternal affairs  of  other  states;  at  least 
other  strong  states.  In  fact,  states  were 
defined  in  such  a  way  as  to  have  viable 
entities  that  were  capable  of  preserving 
their  own  independence,  and  not  be- 
coming pawns  of  someone  else— a 
characteristic  which  is  clearly  not  the 
case  today. 

Now,  in  addition  to  that  security 
system  there  existed  throughout  the 
European  countries  during  the  19th 
century  a  common  ideological  basis,  at 
least  with  respect  to  economics.  You 
didn't  have  it  with  respect  to  politics.  It 
was  an  age  of  revolution.  But  you  had  it 
with  respect  to  economics.  There  was 
the  dominance  of  laissez  faire  as  a 
philosophy  shared  by  virtually  all  of  the 
participants.     One     of    the    conditions 
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which  a  state  had  to  be  able  to  attain  to 
be  a  "state"  was  to  preserve  enough 
domestic  order  so  that  others  could 
trade  with  it  and  do  business  with  it. 
They  had  to  share  a  variety  of  rules  with 
the  more  developed  countries  which 
permitted  foreign  investment,  at  least  in 
the  sense  of  foreign  trading.  Only  if 
they  preserved  a  system  of  local  law  and 
order  which  was  sophisticated  enough 
to  allow  you  to  trade  with  them,  could 
they  really  hope  to  maintain  their  inde- 
pendence. Within  those  areas  of  the 
world  where  those  conditions  were  not 
possible  to  achieve,  trade  led  to  a 
considerable  growth  of  colonialism  in- 
herited from  an  even  earlier  day,  and 
then  a  series  of  protectorates  and  man- 
dates. There  was  very  little  interference 
in  the  internal  affairs  of  these  countries 
aside  from  maintaining  sufficient  order 
to  do  business  with  them.  And  I  would 
remind  you  just  briefly  in  passing  that 
the  whole  concept  of  the  freedom  of 
the  seas  which  I  will  discuss  a  little  bit 
later  on,  is  very  closely  related  to  laissez 
fa  ire  philosophy— to  the  economic 
freedom  which  existed. 

Now  the  security  system  began  to 
break  down  when  the  alliances  became 
less  flexible  toward  the  end  of  the  19th 
century.  I  am  inclined  to  think  (I  think 
a  lot  of  historians  would  dispute  me) 
that  it  broke  down  in  large  part  because 
France  and  Germany  had  to  be  lined  up 
on  the  opposite  sides  of  the  balance, 
and  Alsace  may  have  been  one  of  the 
important  reasons  why  it  broke  down. 
But  be  that  as  it  may,  it  began  to  lose  its 
flexibility— began  to  become  impossible 
to  shift— and  as  a  result  we  had  the  first 
world  war. 

In  the  interwar  period  there  took 
place  a  series  of  rather  vague  efforts  to 
find  some  new  kind  of  security  system- 
treaties,  resort  to  courts— the  Hague 
Tribunal,  the  League  of  Nations,  and 
efforts  of  this  kind,  because  the  alliance 
system  no  longer  could  be  counted 
upon.  The  complicated  economic 
system     was     breaking     down,      too. 


Throughout  that  period  there  grew  up  a 
good  deal  of  economic  nationalism, 
changing  somewhat  the  character  of 
war,  the  character  of  military  prepared- 
ness, and  certainly  changing  the  free 
economic  system  which  had  existed. 
There  was  an  effort  to  replace  this  with, 
as  I  said,  the  League  of  Nations.  It 
always  has  seemed  to  me  a  vague  re- 
sponse to  a  real  problem,  an  effort  to 
create  parliamentary  government  on  an 
international  basis.  A  lot  of  idealism  was 
involved  in  it,  and  whatever  its  defects 
nobody  came  up  with  anything  very 
much  better.  The  effort,  of  course,  of 
the  French  and  the  British  throughout 
that  period,  was  to  recreate  an  alliance 
system,  which  was  probably  just  as 
hopeless. 

Let  me  skip  World  War  II.  What  kind 
of  a  system  are  we  operating  in  today? 
What  kind  of  a  political  system  is 
international  law  operating  within 
today?  Clearly  it  is  a  very  different 
system  from  the  19th  century  system 
and  it's  different  in  many  important 
respects.  First,  it  is  no  longer  exclusively 
a  state  system,  although  states  exist  and 
states  are  still  important  participants. 
But  what  we  really  have  today,  more 
and  more,  are  groupings  of  states- 
acting  together— rather  than  single  states 
each  pursuing  its  own  individual  in- 
terest. 

After  World  War  II,  with  the  emer- 
gence of  Russia  as  a  major  power,  and 
the  emergence  of  the  Communist  Part\ 
as  a  very  important  new  element  in 
international  politics,  we  faced  the 
effort  by  the  Russians  to  dominate 
other  nations  through  the  device  of  the 
Communist  Party.  This  technique  of 
disciplining  people,  taking  over  a  local 
government,  and  operating  that  govern- 
ment in  conjunction  with  the  domestic 
and  foreign  policy  of  a  foreign  state, 
was  totally  different  from  the  express 
forms  of  domination  of  the  19th  cen- 
tury. 

The  response  to  the  communist 
threat    of    the    West,    which    had    no 
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equivalent  to  the  Communist  Party  and 
no  desire  to  dominate  internal  affairs  of 
other  countries,  was  to  create  a  group  of 
states,  acting  together  with  respect  to 
certain  limited  matters,  as,  for  example, 
NATO.  Although  formally  set  up  as  a 
treaty  arrangement  of  a  group  of  sepa- 
rate states,  actually  NATO  went  far 
beyond  that  in  its  planning,  in  its 
attitude,  and  in  the  way  in  which  it  did 
business.  We  did  not  have,  and  don't 
have  today,  the  complete  separation  of 
states  within  NATO  that  would  have 
characterized  the  19th  century  system. 

There  were  other  than  military  insti- 
tutions that  were  created— other  group- 
ings of  states  for  various  limited  pur- 
poses. And  so  there  was  created  within 
the  Western  world  a  kind  of  supra- 
national authority,  within  limited  areas 
—not  always  strong,  but  viable  and 
continuing  and  existing. 

In  addition,  there  took  place  the 
emergence  of  the  new  nations  of  the 
world,  made  possible  by  this  change  in 
the  political  structure,  or  at  least 
speeded  along  by  this  change.  They  have 
a  rather  different  attitude  than  new 
states  of  the  past.  Nationalism  has 
served,  as  it  has  always  served,  its 
function  of  being  a  unifying  force.  But 
there  are  the  problems  of  a  colonial 
heritage,  some  of  the  fears  that  go  with 
it;  and  coming  out  of  that,  a  tendency 
toward  neutralism,  fear  of  alliances, 
demands  for  social  progress,  for  help, 
but  always  without  interference  in  their 
internal  affairs. 

And,  of  course,  we  have  too,  the 
United  Nations.  Perhaps  I  should  have 
started  with  the  United  Nations,  be- 
cause in  the  League  it  had  a  predecessor 
with,  it  seems  to  me,  unclear  ideas— or 
perhaps  conflicting  ideas-as  to  what  it 
might  do,  and  what  it  might  accomplish 
within  the  society.  Whatever  the  aspira- 
tion and  the  hope,  it  has  become  clear 
that  there  are  very  basic  divisions  within 
the  world,  and  it  has  become  clear  that 
major  powers  can't  rely  upon  the 
United  Nations  as  any  kind  of  a  security 


system.  It  can  serve,  and  does  serve, 
other  useful  functions.  It  does,  for 
example,  improve  communication.  It 
certainly  has  served  a  very  useful  func- 
tion for  the  new  nations  who  are  heavily 
represented,  particularly  in  the  General 
Assembly,  and  who  have  an  opportunity 
thus  to  make  demands  and  to  air  prob- 
lems which  would  not  otherwise  be 
aired.  But  the  possibility  of  the  United 
Nations  taking  strong  and  vigorous 
action  is  limited  to  the  relatively  few 
situations  where  the  interest  of  major 
powers,  particularly  the  United  States 
and  Russia,  are  likely  either  to  coincide, 
or,  at  least,  not  to  conflict. 

I  suggest  that  the  real  developments 
of  international  law  are  not  in  terms  of 
a  universal  international  law  with  rules 
equally  applicable  to  all.  More  signifi- 
cant growth  has  been  within  these 
groupings  of  states.  We  have  had  a 
development  of  regionalism,  and,  more 
importantly,  of  functional  approaches 
to  shared  problems. 

Now  some  development  has  been 
accomplished  on  a  universal  basis,  but  it 
has  become  more  of  a  pragmatic  ap- 
proach, less  of  a  doctrinal  one.  We  have, 
for  example,  on  a  universal  basis,  not 
done  badly  on  meterological  or  health 
problems.  Within  smaller  functional 
groupings  we  have,  I  think  done  quite 
well. 

I  have  already  mentioned  NATO  in 
particular;  there  are  other  alliances  with 
some  similarity— the  regional  organiza- 
tions such  as  the  Organization  of  Ameri- 
can States— all  with  some  small  elements 
at  least  of  supranationalism,  some  small 
elements  of  acting  together  as  an  entity, 
of  working  together  to  solve  problems. 
Far  more  dramatic  has  been  the  devel- 
opment of  the  Common  Market.  We 
have  something  very  close,  with  distinct 
supranational  characteristics,  to  the 
creation  of  a  new  federal  state  within 
Europe.  This  is  a  situation  which  would 
have  been  wholly  impossible  in  the  19th 
century.  No  European  state  could  have 
afforded  to  create  those  kinds  of  bonds 
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and  ties.  No  state  could  have  afforded 
to  have  delegated  to  other  authorities, 
to  supranational  authorities,  so  much 
power  over  its  own  economy,  over  its 
own  trade,  and  over  many  of  the  most 
important  functions  of  government.  In 
fact,  I  do  not  believe  that  any  of  the 
members  of  the  Common  Market,  had  it 
existed  in  the  19th  century,  could  have 
met  the  traditional  international  law 
definition  of  what  a  state  was. 

Now  what  has  this  meant,  this 
change  in  the  political  structure,  with 
respect  to  changes  in  legal  doctrine?  The 
one  point  I  have  given  major  emphasis 
to  is  that  we  really  are  somewhat  less 
concerned  today  with  finding  universal 
rules  which  will  be  applicable  to  all 
states  within  the  community.  It  seems 
to  me  the  area  of  progress,  the  area  of 
development,  the  area  of  excitement,  is 
the  area  which  says,  How  do  we  get 
together  to  solve  a  problem  which  is 
common  to  all  of  us?  And  this  is  the 
kind  of  activity  that  we  have  had 
occasionally  on  a  universal  basis,  or 
close  to  a  universal  basis  (I  have  men- 
tioned some  of  the  examples),  and  on  a 
military  or  security  basis  within  other 
groupings.  It  exists  with  respect  to 
economic  development  within  still  other 
groupings. 

There  are  also  necessary  changes  as 
the  result  of  all  the  technology  and  the 
change  in  politics.  You  have  looked  at 
the  laws  of  war.  It  seems  to  me  that 
there  are  obvious  changes  with  respect 
to  the  law  of  war.  This  doesn't  mean  it 
is  all  to  be  thrown  out  the  window.  Not 
all  of  the  inherited  doctrine  is  inappli- 
cable in  this  new  situation,  but  it  has  to 
be  adjusted  to  it.  And  I  think  today  that 
you  would  have  far  less  confidence  in 
those  areas  of  the  inherited  rules  of  law 
with  respect  to  warfare,  particularly  in 
terms  of  protection  of  private  property, 
with  respect  to  theft  aspects,  and  even 
more  particularly  with  respect  to  laws 
of  neutrality  (I  am  assuming  here  that 
this  is  not  an  atomic  war,  that  it's  a 
limited  war  of  some  kind).  I  think  you 


would  have  an  absence— an  obvious 
absence— of  powerful  neutrals,  and  the 
power  of  the  neutrals  which  supported 
the  inherited  doctrine  up  to  World  War  I 
and  partly  through  it;  rules  of  neutrality 
are  likely  to  go  by  the  board  in  con- 
siderable measures.  Some  can  survive. 
That  is,  in  a  limited  war  perhaps  you 
can  respect  the  territory  of  various 
other  states.  I  think  very  little  of  the 
rights  of  neutrals  on  the  high  seas  would 
be  expected  to  survive,  and  you  would 
have  the  sort  of  change  that  you  already 
had  in  World  War  II  with  respect  to  the 
law  of  the  sea  in  war. 

Other  doctrinal  rules  have  changed 
dramatically.  We  have  foreign  troops 
today  stationed  on  the  soil  of  other 
nations;  some  of  our  troops  are  abroad; 
the  troops  of  others  are  here  and  in 
other  countries.  This  was  an  unheard  of 
proposition  in  peacetime  within  a  19th 
century  system.  And  it  has  meant  that 
there  is  a  whole  body  of  law  which  has 
grown  up  with  respect  to  this  peacetime 
stationing  of  troops,  coming  in  on  the 
invitation  of  a  foreign  government,  and 
various  rules  of  conduct  in  respect  to 
them  which  have  grown  up  and  which  I 
would  expect  to  be  developing. 

There  was  a  lot  of  doctrine,  some  of 
it  nonsense,  about  measures  short  of 
war,  and  a  fair  amount  of  freedom  on 
the  part  of  major  powers  to  go  into 
certain  parts  of  the  world  to  protect 
certain  values  which  were  shared  by 
other  states,  if  they  could  do  so  under 
circumstances  which  gave  assurance  that 
this  was  not  an  effort  to  conquer.  A 
good  deal  of  that,  perhaps  not  all  of  it, 
has  gone  because  of  the  change  in  the 
political  system. 

In  the  law  of  the  sea  which  you  have 
studied,  I  am  sure  you  have  found  that 
giving  a  forum  for  the  first  time  to 
nonmaritime  powers  with  respect  to 
formulating  rules  of  the  sea,  has  led  to 
considerable  changes  in  those  rules.  The 
law  of  the  sea  was  really  a  law  created 
by  the  United  Kingdom,  but  quite 
acceptable  to  all  maritime  powers,  but 
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as  we  have  gotten  into  larger  multi- 
lateral arenas  smaller  nations  have  had  a 
voice.  Where  these  have  not  been  mari- 
time nations,  the  three-mile  limit  faded 
before  a  desire  to  monopolize  fish  on 
the  part  of  some  small  and  poor  coun- 
tries, who  for  the  first  time  have  had  a 
voice  and  have  used  that  voice  (in  what 
I  think  is  a  mistaken  way)  to  promote 
their  own  interest  by  extending  their 
control  as  a  way  of  subsidizing  their 
fishing  industries. 

I  have  already  mentioned  changes  in 
terms  of  the  participants— that  no  longer 
do  we  just  have  states.  We  have  a  lot  of 
other  participants  within  the  interna- 
tional community  taking  active  roles  and 
governed  by  rules  of  international  law. 
And  I  take  it  that  the  problems  of 
communist  domination  have  raised  very 
new  questions  for  us  in  terms  of  internal 
subversion,  and  in  terms  of  aiding  and 
abetting  revolution,  not  merely  because 
you  didn't  like  the  existing  government, 


but  as  a  technique  of  foreign  domination. 
These,  then,  are  the  trends  that  I  see: 
More  efforts  to  solve  in  groups  of  states 
certain  functional  problems,  continuing 
with  a  heavy  emphasis  on  security  mea- 
sures, but  also  including  and  developing 
more  and  more  efforts  at  economic 
development,  and  of  creating  in  response 
to  the  demands  of  many  countries  better 
economies,  more  viable  governments, 
and  governments  which  are  not  domi- 
nated by  any  foreign  power.  I  would  see 
these  attempts  at  problem-solving  as  a 
great  growth  of  international  law,  less 
universalism  but  still  a  great  growth 
among  the  nations  marked  by  the  growth 
of  institutions  that  don't  break  apart.  It 
is,  and  will  be,  a  period  of  flux,  of  crisis, 
and  considerable  shaking  down  of  rules— 
a  time  of  shaking  them  up  and  shaking 
them  down  to  the  point  that  one  would 
sometimes  doubt  if  they  still  existed.  But 
I  would  expect  some  survival  in  some 
form  for  most  of  these. 


t 
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NEW  TRENDS  IN  INTERNATIONAL  LAW: 
THE  CHALLENGES  OF  THE  ECOLOGICAL  AGE 

Richard  A.  Falk 


I  am  glad  to  have  this  opportunity  to 
talk  about  the  future  of  international 
law,  although  I  am  mindful  of  the 
diffieulty  of  dealing  adequately  with 
this  subject  within  the  limits  of  available 
time.  The  most  I  can  hope  to  do  here  is 
to  outline  the  general  way  in  which  I  see 
the  picture  and  hope  you  will  trust  that 
evidence  and  reasoning  exists  to  support 
the  conclusions.  One  of  the  things  about 
the  future,  which  is  important  to  appre- 
ciate is  that  ideological  differences  exist 
between  different  political  systems  at 
the  present  time,  particularly  the  dif- 
ference between  the  Communist  and  the 
liberal-democratic  political  systems. 
This  difference  will,  in  my  judgment, 
have  a  diminishing  effect  on  the  devel- 
opment of  international  law.  I  feel  this 
is  true  not  only  because  ideological 
perceptions  of  the  world  and  of  national 
interests  seem  to  me  to  be  of  declining 


importance  in  the  principal  stales  of  the 
world,  but  more  fundamentally  because 
all  nations  are  going  to  be  faced  in- 
creasingly with  a  common  set  of  func- 
tional  problems  which  will  induce  them 
to  grasp  the  central  role  of  cooperation 
in  working  out  common  responses  to 
these  problems. 

I^ven  today  differences  in  social, 
economic,  technological,  and  geographi- 
cal position  seem  much  more  important 
than  differences  in  idcologv  in  the 
international  system.  Disagreements 
about  legal  doctrine  between  the 
poorer,  developing  countries  and  the 
rich,  developed  countries  are  likely  to 
become  very  much  more  prominent  in 
the  years  immediately  ahead.  These 
disagreements  are  likely  to  assume  a 
variety  of  forms.  The  poorer  countries 
will  seek  to  limit  the  economic  advan- 
tages   that    might   accrue   to   the   richer 
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countries  from  unencumbered  exploita- 
tion  of  their   technological  advantages. 

One  finds  this  already  in  relation  to 
current  discussions  over  how  the 
mineral  wealth  of  the  oceans  shall  he 
treated  from  a  legal  point  of  view.  The 
more  developed  countries  have  tended 
to  favor  approaches  allowing  technologi- 
cally advanced  countries  to  derive  the 
principal  benefits.  The  poorer  countries 
have  either  favored  allowing  the  interna- 
tional community  as  a  whole  to  manage 
the  process  of  exploiting  ocean  minerals 
and  other  resources,  thereby  deriving 
some  of  the  revenue  by  having  it  divided 
among  all  countries  of  the  world,  or 
they  have  favored  approaches  allowing 
the  extension  of  territorial  sovereignty 
far  to  the  seaward.  This  would  give 
governments,  regardless  of  their  level  of 
industrial  development,  much  more  of  a 
role  in  authorizing  and  benefiting  from 
exploitation  of  offshore  resources, 
whether  it  be  fishing  resources  or 
mineral  resources. 

These  kinds  of  conflicts  will  also  be 
reflected  in  increasing  demands  from 
the  African,  Asian,  and  Latin  American 
states  for  revisions  of  the  structure  of 
international  trade  and  for  what 
amounts  to  a  system  of  progressive 
taxation  in  world  society.  Under  such 
an  arrangement  richer,  high  GNP  coun- 
tries will  be  expected,  as  a  matter  of 
obligation  rather  than  as  a  matter  of 
policy,  to  devote  a  fixed  percentage  of 
their  national  income  to  alleviate 
poverty  and  to  facilitate  economic 
development  in  the  poorer  countries.  In 
this  respect  it  is,  I  think,  of  some 
significance  that  the  Teheran  Declara- 
tion of  Human  Rights  in  1968,  which  is 
the  most  recent  statement  of  aspiration 
in  international  affairs,  imposes  such  an 
obligation  on  richer,  developing  coun- 
tries, and  that  the  revised  Charter  of  the 
Organization  of  American  States  moves 
strongly  in  the  direction  of  imposing 
upon  the  United  Stales  an  obligation  to 
provide  a  certain  amount  of  money,  free 
from    any    control   on   the   part  of  the 


donor  government,  for  the  purposes  of 
developing  the  poorer  countries. 

These  kinds  of  pressures  for  change 
in  the  governing  legal  structure  of  the 
world  are  quite  predictable  and,  in  all 
probability,  could  be  handled  reason- 
ably successfully  within  the  existing 
structure  of  international  society.  What 
is  somewhat  doubtful  is  the  ability  of 
the  existing  structure  to  cope  with  the 
wider  functional  pressures  that  are 
building  up  in  international  society, 
pressures  that  continue  to  be  only  very 
dimly  appreciated  at  the  present  time. 
In  my  judgment,  these  pressures  arise 
from  interconnected  and  cumulative 
threats  that  are  beginning  to  imperil 
human  survival  and  even  to  endanger 
the  habitability  of  the  planet  as  a  whole. 
If  regarded  in  the  most  optimistic  pos- 
sible way,  they  are  likely  to  produce  a 
steady  deterioration  in  the  quality  of 
national  and  international  life  unless 
very  meaningful  responses  occur  very 
shortly.  Mankind  is  confronted,  for  the 
first  time  in  human  history,  with  a 
world-order  crisis  of  planetary  dimen- 
sions. Our  future  depends,  first  of  all, 
on  whether  the  governments  of  princi- 
pal national  societies  are  able  to  or- 
ganize themselves  to  meet  these  new 
kinds  of  problems. 

The  four  interrelated  and  cumulative 
threats  are  as  follows:  first,  the  con- 
tinuing human  tendency  to  resolve  dis- 
putes among  groups  by  recourse  to 
violence— and  here  I  mean  to  emphasize 
the  central  importance  of  the  persis- 
tence and  pervasiveness  of  war  as  a 
human  institution  for  as  far  ahead  as  we 
can  see.  There  is  nothing  about  the 
structure  of  international  law  which 
seems  to  offer  any  realistic  prospect  of 
effectively  moderating  the  role  of  war 
except  insofar  as  governments  exercise 
rational  and  prudent  self-restraint  in  the 
pursuit  of  their  objectives  and  in  the 
interests  of  their  own  survival.  The 
second  threat  arises  out  of  the  growth 
of  world  population  at  a  very  alarming 
rate,  both  in  terms  of  areas  subjected  to 
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particular  population  pressures  and  in 
relation  to  the  impact  of  the  aggregate 
world  population  upon  the  carrying 
capacity  of  the  earth's  life  support 
systems.  There  is  now  a  growing  hody 
of  evidence,  for  instance,  that  when  the 
world  population  reaches  the  threshold 
of  six  or  seven  billion,  which  it  is 
expected  to  do  in  the  last  decade  of  the 
20th  century,  there  will  be  great  pres- 
sure on  existing  oxygen  supplies:  some 
marine  biologists  at  the  University  of 
California  have  estimated  that  the  maxi- 
mum oxygen-carrying  capacity  of  the 
world  is  5.8  billion.  Whether  they  are 
correct  or  not  is  not  really  my  point. 
My  point  is  rather  that  the  growing 
expectation  of  greater  population  places 
the  whole  basis  of  human  existence  on 
the  world  and  national  level  in  jeopardy. 
The  third  threat  seems  to  me  to  derive 
from  the  prospect  of  shortages  of  criti- 
cal, renewable,  and  nonrenewable  re- 
sources which  will  be  beginning  to  be 
felt  by  the  end  of  the  century.  This  will 
be  accentuated  to  the  extent  that  the 
poorer  countries  are  successful  in 
achieving  their  goals  of  modernizing 
their  own  society,  that  is,  by  achieving 
industrial  development  of  their  own  at  a 
rapid  rate.  And,  of  course,  the  rising 
demands  for  production  created  by  an 
increasing  population— which  seeks  an 
ever-higher  standard  of  living— is  the 
dynamic  underpinning  of  the  dangers 
that  seem  to  me  to  derive  from  an 
ever-growing  spiral  of  demands  upon  a 
fixed  stock  of  resources.  Fourth  and 
finally,  the  pressures  of  technology  on  a 
scale  more  and  more  global  in  dimen- 
sion are  causing  a  wide  variety  of 
environmental  problems  of  widening 
scope.  Many  of  us  are  familiar  with  the 
fact  that  large  bodies  of  water  such  as 
Lake  Erie  are  virtually  dead  at  the 
present  lime  as  a  consequence  of  long- 
sustained  p  o  1 1  u  t  i  o  n— long-sustained 
cumulative  process  of  pollution  that  at 
no  point  was  thought  to  imperil  the 
Great  Lakes  in  the  manner  it  now 
obviously    has    imperiled    them— a   peril 


that  turns  out  to  be  virtually  irreversible 
once  certain  threshholds  of  deteriora- 
tion have  been  crossed.  There  is  a 
growing  body  of  evidence  which  sug- 
gests that  the  same  dangers  are  mount- 
ing in  relation  to  the  oceans  of  the 
world;  an  ever-rising  number  of  the 
most  respected  oceanographers  are 
warning  about  the  danger  of  irreversible 
catastrophes  being  caused  by  continuing 
present  rales  of  pollution  of  the  oceans. 
And  this  danger  arises  nol  only  from 
polluting  the  oceans  so  that  fish  and 
other  living  organisms  are  put  in  jeop- 
ardy, but  also  by  contaminating  the 
small  marine  micro-organisms  under- 
lying the  whole  process  of  photo- 
synthesis responsible  for  the  production 
of  most  of  the  worlds  oxygen  supply. 
There  is  already  evidence,  for  instance, 
that  the  DDT  concentrations  in  the 
ocean  are  impeding  photosynthesis  in  a 
way  that  leads  to  decreases  in  the 
production  of  oxygen. 

These  four  kinds  of  threats  seem  very 
serious  at  the  present  time  and  will 
become,  almost  assuredly,  worse  with 
each  passing  year.  The  longer  we  defer 
any  kind  of  acknowledgment  of  their 
existence  and  their  importance,  the 
more  difficult  it  will  be  to  take  con- 
structive and  rectifying  action  in  a 
noneataslrophic  way.  At  this  point  in 
my  presentation,  it  may  appear  that  my 
remarks  have  little,  or  nothing  at  all,  to 
do  with  international  law. 

International  law  is  bound  to  be 
influenced  by  the  endangered  planet 
situation,  in  part  because  the  basic  legal 
doctrine  and  political  institutions  are 
incapable  of  coming  to  terms  with  these 
emerging  threats.  The  basic  allocation  of 
legal  authoritv  in  world  society  is  based 
on  two  overriding  principles.  The  first 
principle  is  based  on  ideas  of  ownership 
of  real  property— the  principle  that  land 
and  water  within  land  entrusts  national 
governments  with  virtually  exclusive 
authority  to  govern  their  own  territories 
in  accordance  with  their  own  policies. 
The  second  principle  is  based  on  ideas 
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of  freedom— the  principle  of  freedom  of 
the  oceans  and  freedom  of  outer  space 
which  essentially  supposes  that  all  bene- 
ficial uses  may  he  made  without  the 
need  for  a  pattern  of  common  regula- 
tion since  one  is  dealing  with  an  arena 
of  such  abundance  that  there  is  no  need 
to  allocate  authority  among  govern- 
ments. Perhaps  the  simplest  way  to 
dramatize  the  ill-suitedness  of  these  two 
principles  is  to  borrow  Garrett  Hardin's 
illustration  of  the  historical  experience 
of  overgrazing  the  English  commons  in 
the  18th  and  19th  centuries. 

In  English  country  towns  the  pas- 
tureland  was  held  in  common  among 
the  farmers  who  resided  in  the  towns, 
and  they  could  graze  their  cattle  as  they 
saw  fit  on  the  common  pastureland.  The 
idea  of  a  common  pasture  parallels  the 
idea  of  freedom  of  the  ocean.  In  the 
18th  and  19th  centuries,  increases  in  the 
animal  population  on  these  pastures 
gradually  came  to  place  pressure  on 
their  carrying  capacity.  A  condition  of 
abundance  was  converted  into  one  of 
scarcity.  Also,  on  the  commons,  private 
ownership  of  the  animals  was  combined 
with  public  ownership  of  the  grazing 
land.  The  essential  element  in  what 
Hardin  calls  the  tragedy  of  the  com- 
mons is  a  consequence  of  the  combina- 
tion of  private  and  public  ownership 
becoming  highly  unstable  and  disruptive 
in  a  situation  of  growing  scarcity.  Even 
in  conditions  of  scarcity  each  farmer 
had  a  greater  incentive  to  increase  the 
size  of  his  own  herd  rather  than  to 
exercise  self-restraint  to  promote  an 
idea  of  limitation  based  on  community 
welfare— an  aggregate  figure  for  the 
separate  herds.  It  is  not  surprising  that 
farmers  continued  to  increase  the  size  of 
their  herds  and  that  English  pastureland 
was  eventually  destroyed.  The  logic 
leading  up  to  this  end  is  what  has  been 
called  the  tragedy  of  the  commons:  the 
drive  by  farmers  for  maximum  revenue 
based  on  maximum  herds  collided  with 
the  public  interest  in  maintaining 
limited    herds    so    that    the   pastureland 


could  sustain  its  aggregate  animal  popu- 
lation. 

International  society  is  entering  into 
a  comparable  phase  in  its  development. 
We  are  living  now  in  the  early  years  of 
what  1  have  labeled  as  the  Ecological 
Age.  The  Torrey  Canyon  oil  spill  can  be 
considered  the  Hiroshima  of  the  Eco- 
logical Age  and  the  Santa  Barbara  blow- 
outs the  Nagasaki.  These  occurrences 
are  the  early  warning  signals,  in  effect, 
of  the  impending  inability  of  the  per- 
missive system  by  which  the  oceans  are 
used  to  cope  with  the  kinds  of  problems 
being  created  by  modern  technology. 
The  Torrey  Canyon  incident  was,  in 
part,  caused  by  the  desire  to  cut  op- 
erating costs  by  registering  an  unsea- 
worlhy  oil  tanker  in  a  state  with  liberal 
registration  standards.  Such  a  sub- 
standard registry  conflicted  with  the 
public  interest  in  maintaining  the  purity 
of  the  oceans.  Furthermore,  in  this 
setting,  the  results  were  aggravated  by 
ecological  ignorance— the  oil  pollution 
really  caused  less  damage  than  did  the 
efforts  to  disperse  the  oil  through  the 
use  of  chemical  detergents.  These  deter- 
gents did  a  considerable  amount  of 
seemingly  permanent  damage  to  marine 
life  in  the  area  most  immediately  af- 
fected. 

The  challenge  is  aggravated  by  the 
fact  that  international  society  has  ex- 
perienced two  major  transformations  in 
a  very  short  historical  interval:  the  first 
transformation  was  brought  about  by 
the  development  of  nuclear  weapons 
and  the  initiation  of  the  nuclear  age, 
which  can  be  conveniently  associated 
with  the  Hiroshima  atomic  explosion  in 
1945.  The  second  major  transformation 
can  be  associated  with  the  year 
1967— the  time  of  the  Torrey  Canyon 
disaster.  Before  1945  international 
society  had  several  centuries  to  absorb 
changes  in  technology,  and  even  the 
initiation  of  the  nuclear  age  had  been 
preceded  by  a  considerable  period  of 
warning  of  difficulties  to  come.  World 
War  I  and  World  War  11  provided  strong 
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indications  of  the  destructiveness  of 
modern  warfare  and  made  many  aware 
that  war  was  an  expensive  and  often 
self-destructive  way  of  resolving  central 
conflicts  in  international  society. 

Therefore,  if  one  looks  at  the  long 
sweep  of  international  history,  it  he- 
comes  clear  that  from  the  period  of 
1648  to  1914- from  the  Peace  of  West- 
phalia to  the  outhreak  of  World  War 
I— the  period  which  the  slate  system 
emerged  and  developed,  there  was  a 
long  buildup  of  attitudes  and  modes  of 
coordinating  behavior  which  seemed  to 
correspond  to  the  basic  requirements  of 
a  tolerable  social  and  political  existence. 
And  in  that  long  prenuclear  period,  even 
the  institution  of  war  was  not,  by  and 
large,  an  overly  costly  and  destructive 
way  of  resolving  conflicts  and  providing 
some  method  of  change  among  con- 
tending political  forces  within  interna- 
tional society. 

The  basic  allocation  of  authority 
between  territorial  sovereignty  and  free- 
dom of  use,  community  use,  seemed  to 
work  out  quite  well.  Most  events  were 
relatively  local  and  could  be  territorially 
confined.  The  oceans  were  sufficiently 
abundant  to  accommodate  the  use  of 
all.  World  War  1  underscored  the  dangers 
of  uncontrolled  warfare  as  an  instru- 
ment of  national  discretion.  The  legal 
efforts  since  World  War  I  have  basically 
been  an  attempt  to  both  moderate  and 
prohibit  the  recourse  to  war  under 
conditions  where  it  is  increasingly 
costly.  As  indicated  at  the  outset,  I  am 
very  skeptical  about  the  significance  of 
these  legal  efforts  to  eliminate  war  or 
even  to  alter  greatly  the  role  of  war  in 
international  society. 

The  evolution  of  nuclear  weapons 
carried  further  the  intensification  of 
weapons  of  destruction  and  made  very 
plain  to  all  who  were  rational  that 
catastrophic  consequences  would  follow 
from  large-scale  nuclear  warfare.  In  con- 
trast to  the  issues  of  the  nuclear  age,  the 
problems  emerging  in  relation  to  the 
Ecological  Age  are  not  yet  understood 


as  presenting  basic  challenges  to  the 
ways  in  which  governments  handle  their 
affairs  and  coordinate  their  activities. 
The  problem  is,  first  of  all,  that  the 
oceans  are  insufficient  to  satisfy  all 
demands,  that  is,  the  tragedy  of  the 
commons  problem  being  played  out  on 
and  beneath  the  high  seas.  There  is  also 
the  related  problem  of  the  nonlocalness 
of  domestic  affairs  as,  increasingly, 
events  and  policies  enacted  with  terri- 
tory have  a  bearing  on  the  welfare  of 
the  world.  If  we  take  at  all  seriously  the 
view,  and  I  think  we  should,  that  the 
world  has  a  limited  carrying  capacity  in 
terms  of  world  population,  then  what 
different  national  governments  do  with 
respect  to  population  policy  is  very 
important  to  the  welfare  of  all  our 
national  societies.  It  is  also  of  very  great 
importance  what  governments  do  and 
do  not  do  on  their  territory  with  respect 
to  nuclear  testing  or  contamination  of 
the  atmosphere  through  radioactive  ex- 
plosions. The  impacts  of  such  a  matter 
are  obviously  not  confined  to  the  terri- 
tory of  the  slate  making  the  decision  to 
test  these  weapons,  regardless  of  the 
locus  of  the  event. 

One  critical  development  is  that  the 
poorer  parts  of  the  world  are  becoming 
even  more  crowded.  Most  of  these 
increases  in  population  have  two  charac- 
teristics. I'irsl,  they  arc  concentrated  in 
the  poorer  countries  in  Asia,  Africa,  and 
Latin  America;  and  second,  these  in- 
creases are  concentrated  in  cities— most 
of  the  net  increase  in  world  population 
between  now  and  the  year  2000  will  be 
reflected  in  the  growth  of  urban  popula- 
tion. Cities  in  conditions  of  poverty  are 
the  greatest  source  of  world  disease,  and 
there  are  growing  dangers  of  epidemics. 
Unsanitary  urban  conditions  are  likely 
to  become  even  more  dangerous  in  the 
decades  ahead.  We  know  that  modern 
medicine  has  practically  no  defense 
against  these  outbreaks  of  contagious 
disease.  Kor  instance,  the  Asian  flu  thai 
has  swept  around  the  world  in  recent 
years   has   not   been   dangerous   to  very 
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many  people.  However,  there  is  no 
necessary  reason,  medical  or  genetic, 
why  the  flu  has  heen  relatively  benign  in 
the  last  few  years.  Epidemiologists  pre- 
dict that  within  the  next  few  decades 
there  will  he  a  lethal  strain  of  virus  that 
will  spread  throughout  the  world.  Many 
of  these  developments  point  in  the  same 
direction,  namely,  that  one  can  no 
longer  expect  the  welfare  of  any  part  of 
the  world  to  he  upheld  by  even  the 
most  enlightened  of  national  govern- 
ments. Imprudent  governments  may 
endanger  the  welfare  of  mankind  by 
acts  undertaken  within  their  territory. 
The  obsolescence  of  the  state  system 
is  obvious  also  in  relation  to  the  oceans. 
One  serious  problem  is  the  impact  of 
hard  insecticides  on  the  quality  of  the 
oceans.  It  is  evident  that  national  policy 
and  priorities  bearing  on  choices  such  as 
whether  to  make  agricultural  produc- 
tion more  costly  or  less  successful  may 
have  a  considerable  ecological  signifi- 
cance. Such  choices  by  principal  govern- 
ments might  well  determine  whether  the 
oceans  can  sustain  the  delicate  ecologi- 
cal balance.  A  decision  reached  by  a 
government  as  to  whether  or  not  lo 
prohibit  DDT  is  not  only  of  national 
significance  but,  increasingly  as  well,  of 
world  significance.  Thus,  in  terms  of 
thinking  about  the  capacity  of  the 
international  legal  order  to  cope  with 
the  problems  of  the  future,  we  are 
confronted  with  a  very  dangerous  situa- 
tion in  which  the  basic  attitudes  of 
self-reliance  that  have  guided  national 
governments  for  several  centuries  seem 
inadequate  to  cope  with  the  emerging 
problems  of  an  endangered  planet. 
These  basic  attitudes  have  grown  up  in  a 
world  situation  in  which  separate  states 
were  essentially  meaningful  units  of 
political  life.  In  early  times  the  ideals  of 
national  sovereignly  with  respect  to 
national  territory  really  did  represent  a 
fairly  rational  allocation  of  govern- 
mental authority,  and  governments 
could  safeguard  the  welfare  of  their  own 
societies     by     adopting    more    or    less 


enlightened  policies  and  by  being  vigi- 
lant about  the  protection  of  their  inde- 
pendence and  territorial  integrity. 

In  the  present  setting  then,  if  my 
general  interpretation  is  generally  cor- 
rect, no  matter  how  enlightened  na- 
tional governments  are  with  respect  to 
these  four  areas  of  threat,  nothing  these 
governments  do  alone  is  capable  of 
assuring  national  welfare  and  of  guaran- 
teeing physical  survival  over  any  long- 
term  period.  Similarly,  competition 
among  states  using  the  oceans  may 
jeopardize  common  interests  in  main- 
taining and  developing  this  extraordi- 
nary resource  of  mankind.  A  great  deal 
of  evidence  is  beginning  to  be  gathered 
that  demonstrates  the  limited  ability  of 
present  institutions  to  cope  with  the 
kinds  of  problems  that  are  characteristic 
of  this  early  phase  of  the  Ecological 
Age. 

The  most  dramatic  inference  from 
my  presentation  is  that  a  world  of 
sovereign  states  with  traditions  of  com- 
petitive rivalry  is  doomed  to  extinction. 
Such  an  inference  may  appear  to  be 
simplistic  or  apocalyptic,  but  it  is  the 
inevitable  outcome  of  the  analysis.  The 
challenges  of  the  Ecological  Age  add  up 
to  an  adaptive  challenge,  which  goes  to 
the  roots  of  human  existence.  The  social 
and  political  institutions  and  supportive 
values  we  have  an;  not,  at  the  present 
time,  capable  of  meeting  this  challenge. 

At  the  present,  our  political  agenda  is 
badly  outdated  and  obsolescent.  Our 
political  agenda  and,  therefore,  the 
world-order  problems  that  we  try  to 
deal  with  have  been  exclusively  defined 
by  the  problems  of  man  in  society,  of 
men  in  different  societies  having  differ- 
ent ends,  human  groups  in  collectivities 
competing  and  conflicting  with  one 
another,  and,  under  certain  circum- 
stances of  perceived  interest,  co- 
operating with  one  another.  This  politi- 
cal focus  assumes  that  it  is  reasonable  to 
take  for  granted  the  environment  within 
which  society  and  social  and  political 
affairs   are    conducted.   So   long  as   the 
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relations  of  men  and  nature  can  be- 
taken for  granted,  it  follows  that  human 
society  can  expect  to  experience  indefi- 
nite expansion.  The  whole  commitment 
to  increasing  the  gross  national  product 
at  the  national  and  world  level  every 
year  is  an  expression  of  belief  in  the 
essential  limitlessness  of  mans  existence 
on  earth.  The  force  of  my  argument  is 
that  we  need  to  plan  the  institutional 
arrangements,  the  norms,  and  pro- 
cedures for  conducting  human  affairs 
within  a  limited  environment.  We  need 
to  accept,  as  best  we  can,  the  finiteness 
of  man  as  a  creature  of  the  world  and 
the  finiteness  of  man's  environment.  A 
recently  published  book,  Agenda  for  the 
Nation,  published  by  the  Brookings 
Institution  to  guide  the  transition  from 
the  Johnson  administration  to  the 
Nixon  administration,  illustrates  how 
out  of  step  our  most  influential  com- 
mentators are  with  this  new  order  of 
world  problems.  This  book  attempts  to 
cover  all  the  issues  that  should  be  on  the 
agenda  of  the  new  administration.  None 
of  the  articles  is  devoted  to  any  aspect 
with  which  we  have  been  concerned. 
The  ecological  hazards  are,  in  other 
words,  not  part  of  the  spectrum  of 
political  relevance  that  is  perceived  by 
our  leading  policymakers  and  decision- 
makers. Part  of  this  crisis  of  adaption  is 
revealed  by  a  failure  of  awareness,  a 
failure  reflected  in  the  unwillingness  to 
create  a  new  agenda  of  political  action, 
an  agenda  appropriate  for  an  en- 
dangered planet. 

In  contrast  to  this  sense  of  concern, 
there  are  some  hopeful  signs.  For  in- 
stance, P resident  Nixon's  address  of 
1969  on  population  policy  displayed  an 
unprecedented  awareness  of  the  politi- 
cal importance  for  the  world  and  for  the 
United  Slates  of  curtailing  the  con- 
tinuing population  expansion  expected 
by  the  end  of  the  century.  Patrick 
Moynihan  in  a  speech  to  the  NATO 
Council  on  21  October  1969  on  the 
creation  of  a  Committee  on  the  Chal- 
lenges of  Modern  Society  acknowledged 


the  emerging  ecological  crisis  as  being 
the  overshadowing  issue  of  our  times. 
Moynihans  specific  assignment  was  to 
make  the  case  for  widening  the  role  of 
NATO  to  include  environmental  prob- 
lems. There  is,  thus,  evidence  that  the 
U.S.  Government  is  becoming  aware  of 
the  importance  of  ecological  challenges 
to  national  well-being.  Hut  it  is  essential 
that  a  comparable  awareness  develop  in 
other  major  societies  of  the  world.  The 
character  of  the  problem  is  one  that 
requires  a  coordination  of  effort  among 
sovereign  states.  Such  coordination  can 
only  take  place  if  a  common  sense  of 
the  ecological  crisis  forms  in  different 
parts  of  the  world  during  the  same 
general  historical  lime.  In  this  connec- 
tion, one  of  the  most  important  side 
benefits  of  the  Apollo  mission  has  been 
to  present  the  world  with  visual  images 
of  the  unity  of  the  earth  and,  therefore, 
to  foster  recognition  of  the  world  as  a 
reality  of  its  own.  This  presentation  of 
unity  as  the  dominant  image  of  global 
realitv  corresponds  closely  to  the  re- 
quiremenls  for  coordination  of  effort 
on  a  functional  level.  Unless  political 
perceptions  begin  to  envision  the  world 
in  terms  of  its  functional  unity,  in  the 
same  way  that  one  sees  the  world  from 
outer  space,  the  prospects  of  evolving 
the  kinds  of  approaches  needed  to  deal 
with  these  common  problems  facing 
mankind  seem  virtually  nil. 

My  own  feeling  about  the  present 
situation  is  that  the  first  urgent  task 
that  follows  from  the  acceptance  of  an 
endangered  planet  argument  is  to  revise 
the  political  agenda  by  putting  this  new 
ecological  category  of  problems  into 
sufficient  focus  so  that  government  offi- 
cials begin  to  understand  that  their  own 
performance  depends  on  developing  re- 
sponses to  these  challenges.  In  this  vein, 
the  most  urgent  tasks  before  interna- 
tional lawyers,  in  my  judgment,  are  to 
try  to  clarify  the  governing  standards 
and  functional  institutions  that  might 
be  appropriate  for  an  endangered  planet 
and   to   direct  an  increasing  amount  of 
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attention  tc  trying  to  show,  for  in- 
stance, that  matters  of  world  population 
can  no  longer  be  entrusted  exclusively 
or  indefinitely  to  the  relative  degree  of 
enlightenment  of  different  national 
governments.  We  need,  instead,  a  com- 
mon world  policy  relied ing  differences 
in  ideology,  culture,  religion,  and  ethical 
values.  And  this  common  policy  must 
be  evolved  relatively  rapidly  for  the 
benefit  of  all  mankind.  The  demonstra- 
tion of  these  functional  pressures  will 
itself  help  us  to  develop  an  awareness 
which  may  arouse  constructive  re- 
sponses and  will  help  governments  to 
see  that  an  increasing  percentage  of  the 
really  serious  problems  facing  them  can- 
not be  dealt  with  by  reliance  in  a 
sovereignty-centered,  competitive  sys- 
tem of  world  society.  We  need  to  work 
toward  a  much  more  cooperative  set  of 
functional  regimes— structures  able  to 
work  cooperatively  and  to  deal  with 
common  interests  in  a  way  which  will 
protect  the  interests  of  all  members  of 
the  international  community.  Voluntary 
action  on  behalf  of  the  world  interest  is 
not  enough  because  of  the  contradic- 
tory tensions  between  egocentric  and 
community  values— the  tensions  thai 
produce  the  tragedy  of  the  commons.  It 
is   not   enough    to    point   out    that   en- 


lightenment is  necessary  for  all;  differ- 
ent states  have  different  interests  and, 
therefore,  different  sets  of  priorities.  In 
regard  to  these  ecological  problems,  the 
interests  of  the  less  developed  countries 
in  maximizing  development  lead  them 
in  a  direction  opposite  to  that  taken  by 
the  more  developed  countries  that  do 
not  have  to  operate  under  the  same  kind 
of  domestic  pressure.  Thus,  one  of  the 
most  important  adjustments  to  the  cur- 
rent international  setting  would  involve 
the  recognition  that  the  real  differences 
in  national  priorities  result  from  dif- 
ferences in  national  position,  and  that 
differences  need  to  be  accommodated  in 
new  legal  doctrine  that  purports  to  work 
lor  the  entire  community  ol  stales,  and  in 
the  design  ol  institutions  appropriate  to 
deal  with  these  emerging  ecological  chal- 
lenges. 

The  final  point  I  wish  to  make  is  that 
the  traditional  ideas  of  citizenship  and 
loyalty  need  to  be  reconsidered  in  light  of 
the  imperatives  of  the  Ecological  Age.  In 
particular,  wc  need  to  make  people  more 
sensitive  to  the  increasing  dependence  of 
all  peoples  on  the  exercise  of  a  certain 
kind  of  global  sanity.  All  society  is  now 
so  interdependent  that  it  is  no  longer 
rationally  possible  to  contemplate  going 
it  alone  in  the  international  system. 
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POLITICAL  FACTORS  IN  THE 


FORMULATION  OF  STRATEGY 


Harold  D.  Lasswell 


I  am  going  to  take  the  liberty  of 
analyzing  the  topic  with  which  I  am 
dealing  in  a  manner  that  may  be  a  little 
more  comprehensive  than  perhaps  was 
originally  intended.  It  will  be  necessary 
to  give  rather  extended  consideration  to 
the  term  "political,"  since  the  word  is 
ordinarily  used  in  many  different  ways. 
Over  the  term  "strategy"  it  is  not 
necessary  for  me  to  tarry.  I  assume  that 
we  use  the  word  as  a  convenient  way  of 
talking  about  a  basic  pattern  for  em- 
ploying instruments  of  power.  It  is 
assumed  that  these  power  instruments 
are  utilized  for  the  purpose  of  maxi- 
mizing the  degree  to  which  the  funda- 
mental values  of  the  body  politic  are 
realized.  Hence,  any  strategy  includes 
objectives  and  courses  of  action  under 
various  contingencies.  I  suppose  it  is 
obvious  that  a  strategy  of  sea  power 
relates  this  instrument  to  all  other  in- 
struments of  total  strategy;  or,  to  ex- 
press it  another  way,  to  total  policy. 

For  many  purposes  it  is  convenient 
to  classify  the  instruments  of  power 
according  to  the  distinctive  character- 
istics of  the  means  employed.  Let  us 
begin  by  saying  that  strategy  uses  arms, 
goods,  deals,  and  words.  Perhaps  you 
think  these  are  undignified  ways  of 
talking  about  the  four  major  divisions 
into  which  strategy  is  often  separated: 
military  strategy,  economic  strategy, 
diplomatic  strategy,  and  ideological 
strategy. 


It  is  also  useful  for  some  purposes  to 
classify  strategy  according  to  the  dis- 
tinctive effect  which  a  given  instrument 
is  capable  of  achieving  in  times  of  active 
crisis.  From  this  perspective  we  may 
speak  of  destruction  (or  protection 
from  destruction)  as  the  distinctive 
effect  of  military  strategy;  of  scarcity 
(or  abundance)  as  the  effect  of  eco- 
nomic strategy;  of  the  disunity  of 
leaders  (or  unity)  as  the  distinctive 
result  of  diplomatic  strategy;  and  of 
disunity  of  masses  (or  unity)  as  the 
distinguishing  effect  of  ideological 
strategy. 

Suppose  we  make  a  small  table  of 
these  terms  for  ready  reference  pur- 
poses: 


Strategy 

Military 
Economic 
Diplomatic 
Ideological 


Distinctive  Means 

Arms 
Goods 
Deals 
Words 


Distinctive  Effects 

Destruction  (protection) 
Scarcity  (abundance) 
Disunity  of  leaders  (unit\ ) 
Disunity  of  masses  (unity) 

There  is  no  general  agreement  on  the 
terms  appearing  in  this  table,  although 
the  categories  are  quite  well-known.  It  is 
not  important  to  insist  upon  the  labels, 
if  we  understand  one  another. 
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I  believe  it  is  evident  that  the  first 
two  (arms  and  goods)  are  alike  in 
putting  the  emphasis  upon  capabilities, 
and  that  the  last  two  (the  agreements 
made  or  negotiated  among  leaders,  and 
the  words  addressed  to  large  audiences) 
put  the  emphasis  upon  intentions.  How- 
ever, no  instrument  is  limited  to  its 
distinctive  effect.  It  invariably  has  ef- 
fects of  every  kind,  in  varying  degree;  in 
war  and  in  peace.  Furthermore,  all  the 
organizations  which  are  primarily 
specialized  upon  any  one  of  the  means 
must  make  use  of  all  means  in  varying 
degree.  Obvious  as  this  may  appear  to 
be,  it  is  nevertheless  worth  repeating, 
since  it  is  of  the  utmost  importance  to 
catch  hold  of  the  contextual  principle. 

Another  fundamental  principle, 
besides  wholeness  (contextuality)  is  the 
principle  of  maximization  of  all  values 
sought  by  total  policy.  This  basic  postu- 
late of  strategy  is  continually  being 
revived  in  new  words;  and  the  revival, 
by  renewal  of  emphasis,  often  accom- 
plishes a  useful  purpose.  To  choose  a 
recent  example:  The  principle  of  maxi- 
mization is  often  the  point  of  the 
modern  slogan,  "psychological  war- 
fare." What  is  being  stressed  is  the 
importance  of  achieving  effects  as  eco- 
nomically as  possible— by  measures 
short  of  total  war,  for  instance;  and  by 
the  timing  of  all  actions  with  the 
psychological  state  of  the  opponent 
always  in  mind.  Hence,  it  turns  out  that 
the  general  principle  of  maximization— 
which  is  a  fundamental  principle  of  all 
strategy— is  being  reaffirmed  in  different 
terms.  The  slogan  "political  warfare" 
often  performs  precisely  the  same  func- 
tion by  stressing  what  can  be  done  to 
gain  the  ends  of  policy  by  diplomatic 
arrangement  (with  those  in  authority,  or 
disaffected  leaders,  for  example).  Such 
considerations  make  a  difference 
wherever  strategy  is  conducted  on  be- 
half of  goal  values  which  do  not  include 
war  itself  as  a  positive  value. 

In  the  available  time  I  propose  to 
limit  the  scope  of  the  present  analysis 


by  taking  the  "political"  factor  in  the 
formulation  of  strategy  to  mean:  first, 
considering  the  intentions  of  leaders  and 
masses;  second,  considering  the  poten- 
tial impact  of  any  instrument  of  policy 
upon  these  intentions.  In  terms  of  our 
table,  I'm  concentrating  upon  disuniting 
(or  uniting)  leaders  and  masses;  and  I 
am  considering  the  impact  of  each  of 
the  instruments  of  power,  not  only  of 
diplomacy  and  ideology. 

In  fact,  my  discussion  will  be  nar- 
rowed much  further.  Because  of  the 
fundamental  importance  of  relating  the 
objectives  of  any  special  sphere  of 
strategy  to  the  goal  values  which  are 
sought  by  the  body  politic  for  whom 
the  strategy  is  formulated,  I  shall  devote 
most  of  my  time  to  the  problem  of 
objectives. 

The  selection  of  objectives  is  enor- 
mously complicated  in  a  democratic 
setup  like  ours  by  the  ambiguity  of  the 
framework  in  which  the  strategist  is 
compelled  to  operate.  In  this  country 
there  is  always  much  ambiguity  about 
long— and  middle-range-policies.  Strictly 
speaking,  no  one  is  authorized  to  tie  the 
hands  of  future  generations  of  Ameri- 
cans. This  applies  to  successive  Con- 
gresses or  Presidents.  In  addition  to  our 
formalities,  our  pattern  of  thinking  in- 
cludes the  expectation  on  the  part  of 
our  policy  makers  that  national  goals 
may  be  differently  interpreted  through 
time.  Hence,  no  one  arrogates  to  himself 
the  last  word  on  the  goal  values  of  the 
American  people— and  gets  away  with  it. 

Where  does  this  leave  the  strategist 
who  is  responsible  for  any  aspect  of 
total  American  strategy?  To  say  that  it 
"leaves  him  up  in  the  air"  doesn't  help 
us  very  much.  And  even  though  this  is 
true  to  some  extent,  the  strategist  need 
not  be  nearly  as  far  up  in  the  air  as 
might  appear  from  what  I've  just  said.  It 
is  possible  to  obtain  some  guidance. 
First,  there  is  a  degree  of  consensus 
about  the  goal  values  of  American  life, 
and  also  about  the  translation  of  these 
values    into    institutional    terms.    And, 
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second,  it  is  possible  to  estimate  the 
way  in  which  policy  objectives  will  be 
interpreted  under  various  future  contin- 
gencies. Both  these  operations  are  essen- 
tial in  estimating  basic  political  factors 
in  strategy. 

Let  us  consider  for  a  moment  the 
ideal  values  of  the  American  tradition. 
Each  of  us  would  express  these  basic 
goals  in  somewhat  different  words.  But 
most  of  us  would  recognize  that  the 
words  that  I'm  going  to  use  are  about 
equivalent  to  his  own  vocabulary  prefer- 
ences. The  ideal  preferences  of  the 
American  tradition  are  for  the  realiza- 
tion of  human  dignity  in  theory  and  in 
fact.  These  words  mean  that  we  favor 
the  achievement  of  an  American  com- 
monwealth in  which  values  are  shared 
on  the  basis  of  individual  merit,  rather 
than  on  the  basis  of  the  privileged  status 
of  a  family  group  into  which  one 
happens  to  be  born. 

Let  us  spell  this  out  more  concretely 
in  terms  of  a  fundamental  way  of 
thinking  about  the  social  process.  This 
notion  of  social  process,  by  the  way,  is  a 
handy  intellectual  gadget  for  examining 
a  great  many  problems  connected  with 
strategy.  A  social  process  gets  under 
way  whenever  human  beings  affect  one 
another.  Thus,  we  have  a  social  process 
today  on  a  global  scale;  we  have  it  on  a 
bipolar,  regional,  national,  and  local 
scale.  Whatever  the  social  process  is  that 
we  are  undertaking  to  explore,  it  is 
convenient  to  talk  about  it  in  some  such 
general  terms  as  these:  "People  pursuing 
values  through  institutions  using  re- 
sources. "  This  term  "values"  refers  to 
what  people  want;  and  the  word  "insti- 
tution" means  the  patterns  by  which 
values  are  shaped  and  shared  in  concrete 
circumstances. 

Let  us  apply  this  by  making  use  of 
eight  words  to  talk  about  the  values  in 
any  social  process  that  we  want  to 
describe.  I'm  going  to  use  eight  words 
for  values: 

Power,  or  decision  making,  a  value 
that  is  shaped  and  shared  through  the 


institutions  called  government,  politi- 
cal parties,  pressure  groups,  and  the 
like. 

The  wealth  value  is  shaped  and 
shared  through  the  institutions  special- 
ized to  production  and  consumption; 
more  specifically,  the  corporations, 
trade  unions,  and  so  on. 

Another  value  is  respect  which  in- 
cludes such  activities  as  the  giving  of 
honors  or  of  stigma.  It  includes  the 
discriminations  and  the  distinctions  in  a 
community. 

Well-being  is  the  value  of  physical 
and  psychological  health.  The  institu- 
tions specialized  to  it  provide  medical 
care,  seek  to  prevent  accidents,  and  so 
on  through  a  vast  network  of  activity. 

Enlightenment  means  access  to  facts 
and  opinions  upon  the  basis  of  which 
rational  judgments  can  be  made  on 
important  questions.  The  institutions 
are  the  agencies  of  civic  instruction  and 
public  information. 

A  further  value  is  skill,  the  maturing 
of  latent  talent  into  socially  acceptable 
expression.  Distinctive  institutions  are 
the  organizations  which  concern  them- 
selves with  levels  of  technical  compe- 
tence. 

Another  convenient  value  category  is 
affection.  Here  we  are  talking  about 
congenial  personal  relationships— family, 
friendship  cliques,  and  so  on. 

Last  in  this  list  of  eight  is  rectitude. 
We  are  talking  about  institutional  pat- 
terns which  specify  standards  of  right 
and  wrong  and  apply  them. 

Now  let  us  look  at  the  goal  values  of 
the  American  commonwealth  in  rela- 
tionship to  this  statement  about  social 
process.  Having  the  general  ideal  of 
realizing  human  dignity  in  theory  and  in 
fact,  we  are  in  favor  of  moving  in  the 
direction  of  a  commonwealth  in  which 
all  values  are  very  generally  participated 
in,  as  distinct  from  a  community  in 
which  all  values  are  concentrated  in  a 
relatively  few  hands.  What  this  means  is 
that  in  terms  of  power  we  endorse  a 
decision-making  process  in  which  there 
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is  democratic  participation,  as  distinct 
from  despotic  dictation  by  a  few. 

In  terms  of  wealth,  we  think  of  rising 
standards  of  living  throughout  the  com- 
munity, as  distinct  from  situations  in 
which  the  enjoyment  of  economic  bene- 
fits is  highly  concentrated  in  very  few 
hands. 

In  terms  of  human  respect,  we  are 
against  social  castes. 

In  terms  of  well-being,  we  are  in 
favor  of  high  levels  of  physical  and 
psychic  health  throughout  the  common- 
wealth. 

So  far  as  enlightenment  is  concerned, 
we  are  in  favor  of  universal  civic  instruc- 
tion and  freedom  of  the  press. 

In  terms  of  affection,  we  are  in  favor 
of  human  relationships  in  which  there  is 
opportunity  for  friendly  and  loyal 
human  relationships  to  be  maintained. 

Then,  in  terms  of  rectitude,  we  want 
to  attain  a  universal  sense  of  individual 
responsibility  for  contributing  to  human 
dignity. 

This  is  an  over-simplified  way  of 
characterizing  the  sort  of  social  process 
toward  which  we  want  to  move,  accord- 
ing to  our  ideal  objectives. 

Well,  let's  stand  back  from  this.  What 
are  some  of  the  implications  for  the 
development  of  strategies?  One  point  is 
that  our  decision  makers  are  multiple- 
valued,  rather  than  single-valued;  and, 
especially,  they  are  not  centered  on 
power.  If  you  compare  the  decision 
makers  in  top  official  and  unofficial 
positions  in  the  United  States  with 
those  in  Nazi  Germany  in  its  heyday,  or 
within  the  Soviet  Union  at  present, 
you'll  be  struck  by  the  difference.  Nazis 
and  communists  are  intensely  focussed 
on  power. 

For  example:  Very  often  American 
decision  makers  are  emotionally  upset 
when  they  listen  to  a  situation  being 
analyzed  in  strictly  "power"  terms.  (I'm 
even  referring  to  some  specialists  in  the 
Armed  Forces,  as  well  as  to  decision 
makers  who  represent  top  civilian 
groups  in  the  United  States).  There  are 


frequent  evidences  of  moral  shock  when 
an  analysis  is  stringently  carried  through 
in  power  terms.  The  same  attitude  is 
reflected  in  a  different  way  in  a  crop  of 
embittered  "baby  Machiavellis"  when 
people  are  trying  to  transform  them- 
selves into  individuals  who  are  hard- 
boiled  about  power. 

You  notice  also  a  strange  zigzag,  in 
which  persons  who  at  one  moment  are 
insistent  upon  the  consideration  of 
many  values  besides  power,  engage  at 
the  next  moment  in  most  ruthless 
power  politics.  This  type  of  zigzag 
reaction  expresses  lack  of  ease  in  dealing 
with  the  power  value,  a  lack  of  ease 
which  comes  from  our  "multi-valued" 
and  "open"  society. 

This  reaction  also  gives  the  United 
States  a  singular  reputation  for  hy- 
pocrisy, thanks  to  the  difficulties  that 
arise  in  squaring  many  of  our  moralistic 
formulations  with  many  of  our  power 
necessities.  Now  this  reputation  for 
hypocrisy  was  also  a  reputation  which 
Victorian  England  enjoyed.  To  some 
extent,  of  course,  it  is  the  prerogative  of 
all  powerful  units  in  the  world  to  be 
regarded  as  hypocritical  by  those  who 
are  weaker,  and  in  this  sense  we  inherit 
England's  position.  The  United  States 
may  have  to  get  accustomed  to  being 
regarded  as  a  nation  of  hypocrites. 

A  second  implication  of  goal  values 
for  the  choice  of  strategical  objectives  is 
this:  we  aim  at  national  security  by 
international  law  and  organization 
rather  than  by  world  conquest  or  world 
empire. 

A  third  point:  We're  not  politically 
organized  to  plan  and  execute  a  so- 
called  "preventive  war."  This  is  partly 
because  the  idea  is  repugnant,  and 
partly  a  result  of  our  unwillingness  to 
concentrate  sufficient  authority  and 
control. 

A  fourth  point:  We  desire  to  change 
the  enemy's  effective  intentions  by  per- 
suasion, if  possible,  rather  by  destroying 
his  or  our  capabilities.  This  comes  from 
our    strong    reliance    on    methods    of 
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bargaining  and  persuasion— bargaining  in 
the  sense  of  deals  with  leaders;  per- 
suasion in  the  handling  of  propaganda, 
advertising,  and  other  mass- directed 
forms  of  communication. 

Fifth  in  this  particular  list:  we  have 
little  confidence  in  force  as  an  instru- 
ment of  policy  save  as  a  means  of 
nullifying  hostile  force  and  of  keeping 
the  channels  open  for  persuasion  and 
for  peaceful  internal  evolution. 

Next,  our  fundamental  goal  values 
are  of  consequence  when  we  undertake 
to  formulate  in  advance  the  end  results 
of  the  present  crisis  (end  results  to  be 
obtained,  be  it  remembered,  by  mea- 
sures short  of  total  or  limited  war,  if 
possible). 

What  are  the  minimum  objectives  of 
basic  American  policy  in  the  present 
crisis?  I  think  we  can  be  fairly  definite 
about  the  minimum  objectives.  We  want 
to  bring  into  the  effective  control  of  the 
Soviet  Union  (and  elsewhere)  policy 
makers  who  accept  inspection  and  con- 
trol by  the  United  Nations  of  arms,  and 
agree  to  arms  reduction  and  limitation. 

What  are  our  maximum  objectives? 
Well,  one  hypothesis  about  our  maxi- 
mum objectives— not  to  be  taken  seri- 
ously, for  I  think  it  is  highly  im- 
probable—is this:  to  impose  detailed 
United  States  institutions  on  the  Soviet 
world.  That  is  to  say,  to  reproduce  as 
many  of  our  specialized  institutions 
concerned  with  each  value  as  possible. 

It  is  of  the  greatest  consequence  for 
strategic  thinking  to  arrive  at  workable 
estimates  lying  somewhere  between  the 
minimum  I  have  specified  (which  is 
pretty  clear)  and  the  ceiling  I  have 
mentioned. 

Next,  in  this  list  of  implications,  we 
prefer  a  minimum  use  of  coercion 
against  Allies  and  neutrals. 

Next,  I  think  there  are  as  yet  un- 
realized implications  for  the  positive 
objectives  to  be  sought  during  the  next 
several  years.  It  is  notorious,  isn't  it,  at 
least  among  analysts  of  American 
policy,  that  so  far  our  policy  formula- 


tions have  been  primarily  negative.  We 
have  relied  in  public  (and  frequently  in 
private)  on  formulating  basic  objectives 
in  terms  of  hostility  to  somebody  else- 
somebody's  leadership,  somebody's 
institutional  details.  Problem:  do  we 
have  any  positive  objectives  which  can 
be  made  potentially  clarifying  and 
stimulating  to  our  own  people  and  to 
the  world  as  a  whole?  I  think  the  answer 
is  "yes,"  and  I  would  forecast,  without 
stopping  to  develop  the  point,  that  in 
the  years  ahead  we  are  likely  to  discover 
that  we  are  the  ones  who  are  the  most 
impatient  with  a  nonindustrialized 
world,  and  that  we  are  the  ones  who 
most  want  to  take  the  initiative  and 
leadership  in  working  closely  with  the 
leaders  and  peoples  of  all  countries  in 
order  to  develop  worldwide  industriali- 
zation; and  that  we  propose  to  foster 
worldwide  industrialization  with  a  maxi- 
mum of  freedom  and  a  minimum  of 
sacrifice  of  the  values  connected  with 
human  dignity.  To  phrase  it  one  way, 
we  are  for  "industry  and  democracy" 
versus  "industry  and  despotism."  Our 
aim  is  to  cooperate  in  realizing  a  com- 
monwealth of  free  men  in  an  industrial 
world.  The  purpose  is  to  use  modern 
science  and  technology  in  order  to 
maximize  the  scope  of  human  choice.  I 
refer  to  this  in  passing  to  indicate  the 
problems  and  solutions  that  appear 
when  you  explore  the  fundamental  stra- 
tegic objectives  of  this  nation. 

Note  that  in  formulating  strategy  for 
a  despotism  the  strategists  are  also  in  a 
quandry.  People  who  suffer  the  am- 
biguities of  popular  government  fre- 
quently forget  the  ambiguities  of  a 
dictatorial  regime.  This  is  not  only 
because  the  dictators  change  their 
"line,"  if  not  their  "spots,"  but  because 
the  dictators  change  their  key  per- 
sonnel, so  that  you  get  a  considerable 
readjustment  by  selective  attrition.  So 
at  any  given  moment  the  official  has  the 
serious  problem  of  deciding  just  how 
long  a  given  perspective  will  be  safe  to 
play  with.  Hence,  officials  of  despotisms 
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become  rather  adroit  in  devising  tech- 
niques for  the  evasion  of  responsibility, 
thus  developing  a  kind  of  creeping 
paralysis  in  the  formulation  of  middle- 
and  long-range  programs. 

Of  course,  in  thinking  about  our 
objectives,  political  factors  must  be  cal- 
culated that  go  beyond  the  influences  at 
work  in  this  country.  We  must  take  into 
account  the  power  factors  moulding  the 
policies  of  present  and  potential  allies. 

There  are  special  problems  connected 
with  the  liberation  and  restoration  of 
allies  who  are  overrun. 

There  are  thorny  questions  to  be 
disposed  of  in  adjusting  our  immediate 
and  long-range  objectives  to  programs  of 
cooperation  with  regimes  having  little 
popular  support.  Here  we  meet  the 
danger  with  which  we  have  become  well 
acquainted  in  recent  times,  of  weak- 
ening the  internal  unity  of  the  United 
States  by  close  cooperation  with 
regimes  that  have  no  basis  of  popular 
support.  Also,  there  is  the  danger  of 
weakening  our  appeal  in  the  inter- 
mediate areas— and,  ultimately,  to 
peoples  of  the  Soviet  orbit— by  uphold- 
ing a  ruling  group  with  whom  we  can 
make  excellent  deals,  but  whose  masses 
may  be  alienated  in  time  of  crisis  by 
these  arrangements. 

Again,  we  must  evaluate  the  helpful- 
ness of  regimes  with  a  great  deal  of 
popular  support  but  neutralist  in  orien- 
tation. Perhaps  their  neutralism  comes 
from  fear  of  internal  disunity  if  their 
policies  are  more  positive,  perhaps 
through  fear  of  being  the  theater  of 
active  warfare.  In  any  case,  the  strategic 
problem  is  to  estimate  the  policies  open 
to  us  for  increasing  our  mutual  identi- 
fication with  common  objectives.  And, 
of  course,  we  must  evaluate  the  likeli- 
hood that  the  United  States  public  will 
show  patience  and  consideration  toward 
other  powers. 

Turning  now  to  another  political 
problem  involved  in  the  formulation  of 
strategy:  the  scale  and  timing  of  prepa- 
rations.  Let's  assume  that  the  strategist 


has  arrived  at  an  estimate  of  the  magni- 
tude of  the  enemy  threat,  and  of  the 
efforts  needed  to  meet  the  threat. 
Assume  further  that  a  high  level  of 
continued  mobilization  presents  novel 
problems  that  must  be  taken  into  ac- 
count in  strategy  formulation.  One  must 
estimate  the  degree  to  which  it  is 
possible  to  maintain  the  conviction  that 
the  threat  is  as  large  as  the  strategist 
thinks  it  is.  Unless  such  convictions  are 
generally  shared  by  leaders,  all  sorts  of 
other  attitudes  will  reassert  themselves. 
One  traditional  attitude  in  this  country 
is  the  suspicion  that  everybody  is  likely 
to  exaggerate  what  he  is  interested  in. 
After  all,  this  is  an  advertising  culture.  It 
is  a  culture  of  Yankee  traders.  It  is 
assumed  that  whenever  any  professional 
man  tells  you  his  services  are  needed,  he 
is  exaggerating,  and  making  a  self- 
serving  declaration. 

If  the  level  of  popular  conviction  is 
not  high,  it  is  necessary  to  avoid  sub- 
jecting the  standard  of  living  to  sharp 
reduction.  Otherwise  it  will  be 
impossible  to  maintain  full  cooperation 
through  long  periods.  It  will  be  neces- 
sary to  count  on  achieving  our  objec- 
tives, not  by  cutting  civilian  require- 
ments, but  by  diverting  the  annual 
increase  of  productivity  into  the  defense 
program. 

If  support  is  not  intense,  we  must 
also  make  sure  that  all  important 
elements  recognize  that  they  have  high 
and  tangible  stakes  in  the  production 
program.  This  applies  to  big  and  little 
business,  investors,  managerial  groups, 
technical  groups,  farmers,  and  so  on. 

Then  it  is  obvious  that  we  must 
estimate  the  possibility  of  keeping  infla- 
tion under  control  (particularly  by  tax 
measures)  in  order  to  diminish  the 
likelihood  of  alienating  the  fixed  and 
low  income  brackets. 

We  also  have  to  estimate  the  degree 
to  which  it  is  possible  to  prevent  black 
market  operations,  and  the  spread  of 
administrative  corruption.  Obviously, 
we  must  consider  the  degree  to  which  it 
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is  possible  to  mobilize  an  effective 
demand  for  efficient  law  enforcement. 

Further,  we  must  consider  the  likeli- 
hood that  political  police  measures  can 
be  held  to  a  minimum  in  the  crisis.  The 
traditional  American  attitude  towards 
political  police— toward  the  investiga- 
tion of  individual  loyalty— is  one  of 
great  hostility.  The  problem  is  to  esti- 
mate whether  these  attitudes  can  be 
modified  realistically  without  alienating 
the  unity  of  the  country. 

Further,  we  have  to  consider  to  what 
extent  it  is  possible  to  build  up  and 
sustain  common  unity  of  outlook,  not 
only  throughout  the  nation  as  a  whole, 
but  especially  among  young  people  and 
their  families. 

Strategy  also  calls  for  weighing  the 
political  factors  affecting  the  scale  of 
preparation  by  allies.  I  shall  go  no 
further  with  this  phase  of  the  analysis. 

Rather,  I  shall  mention  another 
major  element:  calculating  the  signifi- 
cance of  political  factors  affecting  the 
possible  scale  and  timing  of  losses  in 
active  warfare.  This,  I  shall  not  have 
time  to  deal  with. 

The  formulation  of  strategy  calls  for 
the  evaluation  of  political  factors  in 
connection  with  the  choice  of  instru- 
ments of  warfare  and  the  mode  of  their 
application.  I  shall  mention  only  a  few 
ramifications  of  this  extraordinarily  im- 
portant matter.  Plainly,  one  has  the  task 
of  estimating  the  role  of  specific  bases 
under  various  conditions  of  political 
reliability.  One  has  the  problem  of 
weapon  balance.  Weapon  choice  is  not 
only  a  matter  of  engineering  compari- 
sons, but  of  weighing  the  chances  of 
continued  political  support  for  various 
weapons.  In  some  cases  this  means 
making  concessions  to  the  ease  with 
which  the  support  of  certain  industrial 
and  territorial  groups  can  be  mobilized, 
and,  as  1  heard  some  one  remark, 
attention  to  the  popular  vogue  of  vari- 
ous weapons,  even  if  this  presents  the 
problem  of  keeping  up-to-date  with 
popular  education   in  the  comic  strips. 


Connected  with  weapon  choice  and 
application  is  estimating  the  effect  of 
appearing  to  play  the  role  of  the  aggres- 
sor (and  also  of  appearing  to  play  a 
passive  role). 

Again,  there  is  the  problem  of  calcu- 
lating the  effect  of  introducing  new  and 
"inhuman"  weapons,  or  of  following 
suit.  It  is  worth  considering  the  possi- 
bility of  developing  and  introducing 
new  and  humane  weapons  in  order  to 
avoid  negative  political  effects.  Some 
years  ago  the  "paralysis  weapon"  was 
suggested  as  the  ideal  weapon  for 
humanitarians.  The  idea  was  to  treat 
large  masses  of  the  population  the  same 
way  as  the  individual  patient  in  the 
hospital  when  you  put  him  under  an 
anaesthetic. 

We  also  have  the  task  of  estimating 
the  usefulness  of  a  weapon  as  a  deter- 
rent and  as  a  builder  of  confidence. 
Historically,  of  course,  this  has  been  one 
of  the  many  role  played  by  naval 
demonstrations. 

Further,  target  selection  for  strategic 
operations  calls  for  the  consideration  of 
political  elements. 

I  turn  now  to  another  set  of  strategic 
calculations  in  which  political  factors 
cut  an  important  figure:  the  orienta- 
tions and  capabilities  of  the  enemy.  I 
shall  first  mention  the  problem  of  esti- 
mating the  weight  assigned  to  political 
factors  in  the  enemy's  strategic  think- 
ing. What  elements  of  his  own  popula- 
tion does  he  regard  as  liable  or  un- 
reliable for  various  activities?  What  ele- 
ments of  other  populations  does  he 
believe  to  be  helpful  under  various 
circumstances?  What  are  his  expecta- 
tions about  our  policy  and  that  of  other 
nations?  (We  note  in  this  connection  the 
chronic  underestimation  of  the  fighting 
potential  of  the  United  States  by 
despotisms). 

There  is  also  the  problem  of  the 
political  responsiveness  of  the  enemj  to 
measures  short  of  war,  and  to  war  itself. 
Here  the  greatest  question  is  whether 
significant  elements  in   the  ruling  elite 
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can  be  brought  to  recognize,  by  pro- 
cedures short  of  total  war,  that  they 
have  more  to  gain  by  cooperation  than 
by  noncooperation  with  the  rest  of  the 
world. 

It  is  also  necessary  to  assess  the 
effect  of  internal  cleavages,  if  they 
develop,  upon  the  policy  of  an  op- 
ponent Will  the  development  of  an- 
tagonisms among  the  peoples  of  the 
Soviet  world  lead  to  even  greater  con- 
solidation of  garrison  police  states,  or 
will  it  bring  about  a  steady  drift  toward 
peaceful  cooperation  on  the  part  of  the 
top  elite?  We  have  in  mind  actual  and 
potential  cleavages  separating  Soviet  cul- 
tures and  nationalites,  urban  and  rural 
populations,  and  the  like. 

Let  me  bring  this  analysis  to  a  close. 
Political  factors,  I  have  said,  enter  into 
the  formulation  of  partial  or  total 
strategy.  Political  considerations  relate 
especially  to  the  intentions  of  ourselves 


and  others,  and  also  to  the  impact  of 
every  instrument  of  power  upon  inten- 
tions. The  aim  of  strategy  is  to  maxi- 
mize the  realization  of  the  goal  values  of 
the  body  politic  in  a  democratic  com- 
monwealth, and  of  the  ruling  few  in  a 
despotism.  Political  factors  enter  at  least 
into  the  formulation  of  strategy  in  (1) 
the  choice  of  objectives  on  the  basis  of 
our  goal  values  and  those  of  our  present 
and  potential  allies;  (2)  the  estimation 
of  the  possible  scale  and  timing  of 
preparations  at  home  and  on  the  part  of 
allies;  (3)  the  scale  and  timing  of  pos- 
sible losses  by  our  own  forces  and  our 
allies;  (4)  the  choice  of  war  instruments 
and  their  mode  of  application;  (5)  the 
estimation  of  the  political  considera- 
tions that  figure  in  the  strategical  think- 
ing of  the  enemy;  and  (6)  the  weighing 
of  the  political  responsiveness  of  the 
enemy  to  measures  short  of  war  and  to 
war  itself. 
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POLITICAL  FACTORS  IN  THE 


FORMULATION  OF  NATIONAL  STRATEGY 


Harold  D.  Lass  well 


Since  military  strategy  is  part  of  the 
decision-making  process  among  partici- 
pants in  world  politics,  we  may  begin 
our  examination  of  the  subject  by  con- 
sidering the  arena  of  world  affairs.  A 
few  years  ago  the  professional  students 
of  international  law,  international  rela- 
tions and  strategy  would  give  a  glib 
reply  when  questioned  about  the  iden- 
tity of  the  participants  in  world  politics. 
They  would  talk  in  terms  of  the  "state" 
or  the  "nation  state".  And  this  is  still 
the  conventional  answer.  But  it  has 
become  increasingly  unsatisfactory  for 
anyone  who  must  look  beyond  legal 
forms  to  the  facts  of  power  in  a  rapidly 
changing  world.  The  conception  of  a 
"state"  is  formalistic.  According  to  tra- 
ditional theory  all  "states"  are  "equal" 
once  officially  recognized  by  the 
existing  members  of  the  state  system. 
Such  a  conception  can  scarcely  be  taken 
literally  by  anyone  who  looks  at  the 
power  relations  among  governments. 
Side  by  side  with  the  language  of 
international  law  there  has  grown  up  a 
vocabulary  designed  to  describe  the 
distribution  of  effective  power.  It 
speaks  of  great  powers,  middle  powers, 
small  powers  and  dependents;  and,  more 
recently,  in  view  of  the  tendency 
toward  bipolarity,  of  "superpowers"  or 
"giant"  powers.  It  is  clear  that  any 
serviceable  categories  will  use  two  sets 


of  terms,  one  for  formal  authority,  and 
the  other  for  effective  control.  If  we  say 
that  sixty  or  seventy  states  are  sovereign 
equals,  we  must  also  be  able  to  say  that 
the  effective  pattern  of  power  in  the 
world  arena  is  bipolar,  polypolar,  multi- 
polar, or  whatever  else  the  facts  indi- 
cate. We  can  make  very  important  dis- 
tinctions between  lawful  power  (au- 
thoritative and  controlling),  naked 
power  (controlling  but  not  authorita- 
tive), and  nominal  power  (authoritative 
but  not  controlling). 

The  disadvantage  of  taking  the  state 
as  the  unit  of  participation  in  world 
politics  is  not  only  that  the  distinction 
between  formal  and  effective  power  is 
blurred,  but  that  other  participants  have 
become  so  important  that  it  is  mis- 
leading to  relegate  them  to  a  sub- 
ordinate position.  International  inter- 
governmental organizations  have  been 
set  up  by  official  action  for  general 
purposes  (League  of  Nations,  United 
Nations),  and  for  a  diversity  of  special 
purposes  (health,  science,  and  the  like). 
It  is  true  that  these  organizations 
operate  under  the  formal  authority  of 
national  states.  But  an  examination  of 
their  influence  will  show  that  on  some 
matters  they  are  of  decisive  importance. 
The  result  of  having  an  international 
hierarchy  of  officials,  and  assemblies 
and  councils  that  meet  frequently  is  to 
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establish  a  new  mechansim  of  much 
greater  weight  on  many  subjects  than 
was  possible  when  intergovernmental 
cooperation  was  sporadic  and  bilateral. 

The  list  of  participants  needs  also  to 
be  enlarged  by  adding  transnational 
political  parties.  They  are  not  always 
under  the  domination  of  any  one  gov- 
ernment. The  communist  movement, 
for  instance,  was  a  power  factor  in 
world  affairs  long  before  the  seizure  of 
power  in  Moscow  in  1917.  International 
bands  of  revolutionists  were  active  for 
decades  seeking  to  organize  bases  for 
revolutionary  seizures  whenever  crises 
of  unemployment,  of  military  defeat,  or 
some  other  catastrophe  created  a  revolu- 
tionary situation.  Even  when  a  revolu- 
tionary party  organization  is  trans- 
formed into  a  humble  appendage  of  an 
existing  government,  some  of  its  remain- 
ing influence  comes  from  the  impression 
in  various  quarters  that  it  represents 
something  bigger  than  the  government 
in  question. 

Besides  transnational  political  parties 
there  is  much  to  be  said  for  adding  the 
supranational  pressure  groups  to  the  list 
of  effective  participants  in  the  decision- 
making process  of  the  globe.  Pressure 
groups  are  set  up  for  the  purpose  of 
influencing  policy.  They  differ  from 
political  parties  in  that  they  do  not 
formulate  comprehensive  political  pro- 
grams, or  openly  put  up  candidates  in 
elections.  A  recent  tabulation  suggests 
that  about  a  thousand  supranational 
pressure  organizations  are  actively  pro- 
moting changes  in  the  educational, 
medical,  economic  and  other  relations 
among  peoples. 

When  we  go  behind  supranational 
pressure  groups  and  parties  we  typically 
come  to  private  associations  that 
operate  across  national  boundaries. 
These  organizations  are  not  primarily 
specialized  to  the  power  value;  rather, 
they  use  power  incidentally  to  other 
purposes.  In  this  connection  think  of 
the  impact  of  business  organizations 
that  reach  across  many  frontiers,  and  of 


trade  unions,  churches,  scientific  and 
professional  associations.  Private  organi- 
zations have  often  been  strong  enough 
to  upset  governments,  and  to  give  de- 
cisive help  to  new  regimes. 

If  we  push  our  analysis  far  enough 
we  come  to  individual  human  beings. 
Influential  individuals  (and  families) 
often  operate  transnationally. 

The  position  of  the  military  strategist 
in  the  modern  decision-making  process 
is  highly  diversified.  In  some  places  he  is 
the  advisor  to  a  national  government,  as 
in  the  U.S.  Elsewhere  he  may  be  the 
advisor  of  a  government  that  purports 
to  represent  several  nations.  When  the 
element  of  coercion  plays  a  significant 
part,  we  speak  of  an  empire  (like  the 
Soviet  Empire)  rather  than  a  unified 
national  state  (like  Sweden).  In  some 
cases  the  military  strategist  is  advising  a 
small  political  class  that  is  relatively  cut 
off  from  the  rest  of  the  society  under  its 
control.  The  members  of  this  small 
ruling  class  may  follow  world  affairs, 
and  share  the  news  and  comment  cur- 
rent among  all  who  keep  in  touch  with 
happenings  throughout  the  globe.  Below 
the  political  elite  the  society  may  be 
composed  of  kinship  groups  more  con- 
cerned with  tribal  affairs  than  with  the 
world  at  large.  The  underlying  popula- 
tion may  be  nomadic  or  agricultural.  It 
may  remain  self-absorbed  in  the  tread- 
mill of  the  seasons  and  the  world  views 
of  a  traditional  culture.  The  underlying 
population  may  be  more  or  less  dis- 
organized as  a  result  of  employment  as  a 
labor  force  in  mines,  plantations  and 
other  large-scale  operations.  The  politi- 
cal role  of  the  strategic  advisor  is  cir- 
cumscribed by  the  integration  of  the 
top  decision  makers  with  the  society  as 
a  whole. 

The  military  strategist  often  grades 
over  to  the  role  of  a  police  officer  or  a 
subversionist.  We  all  know  the  usual 
distinction  between  a  military  specialist 
and  a  policeman.  According  to  our 
tradition  the  proper  function  of  the 
armed  forces  is  to  repel  foreign  enemies, 
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and  we  are  inclined  to  look  with  a 
jaundiced  eye  upon  attempts  to  involve 
these  forces  in  the  maintaining  of  in- 
ternal order.  The  civilian  tradition  of 
English  speaking  countries  has  led  us  to 
put  blocks  in  the  road  of  executives 
who  want  to  use  the  armed  forces  at 
home.  (Our  history  recalls  the  abuse  of 
authority  in  the  hope  of  preserving 
unpopular  dynasties). 

In  modern  despotisms  it  is  impossible 
to  recognize  a  sharp  line  between  mili- 
tary and  police  forces.  Consider  the 
interpenetration  of  the  German  officers 
corps  by  the  Nazi  party,  and  the  com- 
plex allocations  of  responsibility  for 
compulsory  labor  camps  at  home  and 
abroad,  and  for  extermination  camps; 
and  for  the  encouragement  of  foreign 
subversion. 

To  some  extent  the  encouragement 
of  foreign  subversion  has  always  been 
part  of  the  military  function.  It  has 
been  taken  for  granted  that  an  intelli- 
gence job  would  be  done  in  advance  on 
possible  opponents  (in  addition  to  war- 
time operations).  Inducements  would  be 
employed  to  encourage  spies  to  betray 
the  nation.  Often  these  operations  im- 
plicate large  numbers  of  people.  (We 
hear  of  the  70,000  agents  used  by  the 
Germans  in  anticipation  of  1870.)  In 
more  recent  years  the  appearance  of 
despotism,  bipolarization  and  acute 
ideological  conflict  have  enormously 
increased  the  strategic  role  of  subversive 
activity. 

Under  modern  conditions,  therefore, 
military  officers  sometimes  find  them- 
selves acting  as  advisors  and  liaison  men 
to  very  strange  groups  indeed.  They 
may  work  with  supranational  political 
parties  to  improve  the  strategy  and 
tactics  of  espionage,  sabotage  and  street 
fighting.  From  Nuremburg  and  other 
sources  we  know  of  the  prewar  use  of 
military  advisors  in  connection  with 
paramilitary  formations  and  pressure 
organizations  of  many  kinds.  (Theie  is, 
by  the  way,  a  big  literature  on  the 
revolutionary  technique  evolved  by  the 


social  revolutionists  of  the  nineteenth 
century  and  the  early  twentieth,  some 
of  whom  had  professional  training  and 
experience). 

When  we  consider  the  intimacy  of 
association  between  strategists  and  top 
decision  makers,  the  connection  appears 
to  be  closest  when  the  government  has 
been  taken  over  by  military  coup.  But 
the  top  man  may  be  satisfied  with  his 
own  genius  as  a  planner  and  a  com- 
mander, so  that  anyone  who  is  invited 
to  advise  finds  that  he  is  relegated  to  a 
modest  role.  Even  under  these  circum- 
stances, however,  the  advisor  may  be 
more  than  a  "yes-man"  who  thinks  only 
when  spoken  to.  He  may  continue  to 
make  independent  analyses  of  the  fac- 
tors that  influence  the  security  of  the 
whole  nation,  and  seek  to  clarify  the 
minds  of  top  decision  makers  concern- 
ing long-run  matters.  Cases  of  this  kind 
have  occurred  among  the  advisors  of 
warlords  who  seized  power  in  some 
province  in  China.  There  have  been 
nationally-minded  advisors  who  tried  to 
shepherd  their  warlord  along  the  path  of 
unifying  the  whole  Chinese  people  in 
order  to  maintain  the  integrity  of  China 
under  modern  perils. 

It  is  noteworthy  that  trained  officers 
are  not  as  a  rule  at  the  top  of  modern 
mass  party  movements  which  have  cap- 
tured power.  Actually  there  is  latent 
and  often  overt  tension  between  the 
leadership  and  trained  officers.  Men  like 
Mussolini,  Lenin  and  Hitler  were  gifted 
propagandists  and  organizers  of  mass 
movements  who  looked  with  mixed 
feelings  at  general  staffs  and  top  com- 
mands. The  communist  party  was  so 
fearful  that  the  central  policy  of  the 
organization  would  be  under  the  domi- 
nation of  military  specialists  that  they 
made  a  cult  of  the  supremacy  of  the 
political  man  over  the  specialists.  An 
entirely  new  set  of  officers  was  trained 
as  rapidly  as  possible  after  the  Civil  W  ar 
period  in  the  hope  of  wiping  out  ideo- 
logical residues  of  the  pre-Bolshevik  era, 
and    of   indoctrinating   officers   of   the 
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Red  Army  with  the  fundamental  im- 
portance of  subordinating  themselves  to 
the  central  policy  organs  of  the  party 
(and  government).  Threatened  by  revolt 
and  intervention,  however,  the  commu- 
nist rulers  of  the  Soviet  world  have  been 
recruited  from  individuals  who  almost 
invariably  have  political  police  training 
and  experience.  The  Nazi  movement 
took  over  control  of  the  officers  by  the 
tactics  of  "divide  and  rule."  Compliant 
members  of  the  officers  corps  were 
advanced,  while  the  more  towering  pro- 
fessional personalities  were  gradually 
disposed  of  by  whatever  methods  (in- 
cluding false  charges)  were  expedient. 

In  a  nation  possessing  a  strong  tradi- 
tion of  popular  rule,  like  the  U.S.  and 
Great  Britain,  the  political  factors  in  the 
formulation  of  strategy  are  in  one  sense 
simple.  In  Britain  the  responsibility  for 
top  decision  rests  with  the  Cabinet  and 
the  Parliament,  and  eventually  the  elec- 
torate. In  the  United  States  the  integra- 
tion rests  with  the  President  and  the 
Congress,  and  ultimately  the  electorate. 
Formally  speaking,  political  assump- 
tions are  communicated  to  the  strategist 
by  the  competent  political  authorities, 
who  receive  advice  for  the  overall  imple- 
mentation of  the  national  policy  goals 
and  objectives  recommended.  Top  au- 
thorities clarify  and  commit  national 
policy  in  the  light  of  the  advice  ten- 
dered by  the  military  strategists,  and  by 
those  charged  with  diplomatic,  eco- 
nomic and  ideological  implements  of 
policy. 

In  practice  the  relation  of  the  mili- 
tary strategist  to  the  top  is  far  from 
attaining  such  diagrammatic  clarity. 
First  of  all,  the  words  in  which  national 
goals  and  objectives  are  stated  tend  to 
be  ambiguous  or  ultraspecific.  That  is,  if 
the  President  or  the  Congress  is  asked 
what  they  want  to  achieve  in  the 
domain  of  foreign  policy  in  the  next 
five  years,  the  replies  are  likely  to  sound 
very  ambiguous  indeed.  We  know  of 
course  that  the  national  security  calls 
for    the    deterrence    of    aggression    by 


foreign  countries,  abstinence  from 
aggressive  acts  on  our  part,  and  success- 
ful counteraction  if  necessary.  But  the 
translation  of  these  broad  requirements 
into  more  operational  terms  is  not  easy. 
By  ultraspecificity  is  meant  words  that 
sound  definite  enough,  but  which  must 
be  taken  with  a  grain  of  salt.  Even  the 
most  emphatic  and  explicit  statement 
may  be  a  poor  guide  for  the  future.  (In 
the  U.S.  the  strategist  is  likely  to  re- 
member Korea). 

Uncertain  as  this  may  appear  to  be, 
such  are  the  facts  of  life  in  popular 
government.  The  military  strategist 
must  adapt  himself  to  performing  his 
obligation  to  the  nation  within  this 
framework.  On  reflection,  however,  we 
conclude  that  the  advisor-planner  is  by 
no  means  as  devoid  of  guidance  as  the 
foregoing  paragraph  may  suggest.  By  the 
proper  use  of  the  appropriate  tools  of 
investigation  and  analysis,  much  can  be 
learned.  By  examining  the  trends  of 
official  policy  in  this  country  and 
abroad,  the  strategist  is  able  to  predict 
some  of  the  situations  involving  national 
security  that  may  arise,  together  with 
the  policy  objectives  likely  to  be  sup- 
ported at  home  and  abroad.  The  projec- 
tion of  past  trends  will  often  show  that 
conflicts  are  in  the  making  (typically 
when  two  opposing  developments  are 
practically  certain  to  meet).  The  re- 
arming of  Germany,  even  in  pre-Nazi 
days,  pointed  toward  changes  in  the 
balance  of  power  throughout  Europe 
(and  hence  throughout  the  globe).  Ade- 
quate interpretation  of  the  future  obvi- 
ously calls  for  more  than  simple  extra- 
polation of  past  lines  of  change,  and  the 
uncovering  of  facilities  or  incompatible 
trends.  It  is  important  to  conduct  a 
scientific  examination  of  the  balance  of 
factors  that  have  favored  or  retarded  a 
given  response,  and  to  include  in  the 
assessment  of  the  future,  estimates  of 
the  probable  presence  or  absence  of 
these  conditioning  factors. 

If  we  look  at  the  history  of  strategic 
planning    and    recommendation,    it    is 
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clear  that  the  professionals  have  some- 
times failed  to  make  use  of  the  tools  of 
comparative  historical,  scientific,  and 
projective  analysis  which  are  essential  to 
the  task.  Our  war  histories  are  now 
calling  attention  to  a  number  of  alleged 
limitations  that  affected  strategy  be- 
tween the  two  world  wars.  It  appears 
that  too  much  weight  was  given  to  the 
headlines  of  the  twenties  and  early 
thirties.  The  prevailing  tone  of  the 
Presidents,  the  Congress,  the  political 
parties,  the  pressure  groups,  and  the 
press  was  "isolationist."  Since  the  U.S. 
had  no  diplomatic  commitments  to  an 
ally,  forward  planning  was  often  made 
on  the  assumption  that  the  U.S.  would 
go  it  alone  in  the  war  crisis  of  the 
future. 

The  tools  of  analysis  to  which  I  have 
referred  in  making  an  assessment  of 
political  factors  affecting  U.S.  policy 
were  actually  used  with  success  by  the 
advisors  of  other  governments.  Im- 
portant elements  in  Great  Britain,  for 
instance,  correctly  foresaw  that  if 
Britain  were  threatened  by  a  resurgent 
Germany,  the  U.S.  would  interpret  our 
national  security  to  include  the  defense 
of  Britain,  and  the  prevention  of  the 
unification  of  Western  Europe  by  con- 
quest. 

In  developing  strategies  in  execution 
of  national  objectives,  once  clarified  (or 
postulated),  a  fundamental  question  is 
how  much  initial  loss  can  be  endured  by 
the  nation.  How  much  loss  can  the  U.S. 
afford  to  suffer  at  the  outbreak  of  a  war 
in  which  modern  weapons  are  used  by 
the  opponent  in  his  surprise  attack? 
This  is  a  more  complicated  question 
than  tabulating  and  estimating  data 
about  weapons  and  industrial  capacity. 
It  is  necessary  to  estimate  the  crucial 
political  factors.  Will  losses  of  a  certain 
magnitude  (of  people  and  production 
facilities)  produce  a  disproportionately 
great  increase  in  disunity?  Will  this 
significantly  influence  the  strength  of 
the  immediate  counterattack  against  the 
enemy?  Will  it  importantly  affect  the 


restoration  and  use  of  production 
capacity  in  order  to  mount  a  decisive 
offensive  within  a  relatively  short  time? 

At  first  it  appears  that  there  are  no 
exact  parallels  from  the  past.  Crippling 
as  the  Japanese  surprise  attack  was,  for 
instance,  it  did  not  demolish  a  large 
fraction  of  our  production  facilities,  nor 
decimate  a  significant  fraction  of  our 
population.  But  it  is  possible  to  discern 
pertinent  variables  in  past  situations. 
Suppose  that  we  try  to  envisage  the 
direction,  intensity  and  efficiency  of  the 
response  of  the  American  people  should 
our  industrial  centers  be  made  unusable 
by  surprise,  and  the  scale  of  civilian 
casualties  reach  unprecedented  heights. 
There  have  been  cases  of  disaster  in 
which  panic  has  been  held  at  a  mini- 
mum. One  factor  was  the  very  long 
anticipation  shared  by  the  public  that 
the  disaster  might  occur.  Another  point 
is  that  the  members  of  the  community 
must  not  feel  that  they  deserve  to  suffer 
because  they  have  been  led  into  disaster 
by  self-serving  and  short-sighted  men. 
Furthermore,  in  the  midst  of  a  disas- 
trous blow  unity  may  be  sustained  if 
there  is  equality  of  treatment  of  all 
sufferers,  irrespective  of  region,  religion 
and  color. 

In  calculating  strengths  and  vulner- 
abilities in  so  far  as  they  involve  politi- 
cal factors,  it  is  essential  to  consider  all 
major  deprivations  to  assess  the 
probable  response  of  the  different  com- 
ponents of  the  population,  and  to  esti- 
mate the  changes  in  attitude  that  are 
likely  to  be  brought  about  between  now 
(the  time  the  estimate  is  made)  and 
when  the  attack  is  postulated  to  occur. 

All  this  has  a  bearing  on  such  major 
estimates  as  the  size  and  nature  of  the 
burden  to  be  imposed  upon  the  nation 
in  advance  of  hostilities.  Assume  that 
we  can  make  a  dependable  estimate  of 
the  level  of  armament  that  would  exer- 
cise a  stateable  degree  of  deterrence  of 
potential  attackers.  An  element  in  the 
final  choice  of  armament  level  is  the 
probable  internal  effect  of  various  levels 
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upon  U.S.  unity.  (Can  we  say,  for 
instance,  that  when  a  specified  level  is 
exceeded,  a  comparatively  sharp  in- 
crease in  disaffection  follows?) 

Up  to  this  point  we  have  looked  at 
the  position  of  the  military  strategist  in 
the  modern  world,  and  paying  particular 
attention  to  the  political  factors  perti- 
nent to  the  goals,  objectives,  strengths 
and  vulnerabilities  of  the  national  policy 
served  by  the  strategist.  We  shift  now  to 
another  dimension  of  the  problem,  and 
examine  some  political  elements  that 
enter  into  the  response  of  potential  or 
actual  opponents.  We  must  see  the 
world  from  the  standpoint  of  the  cur- 
rent and  the  prospective  decision 
makers  of  foreign  powers.  Hence  we 
encounter  the  same  kind  of  uncertainty 
that  enters  into  the  interpretation  of 
our  decision  makers.  Even  if  we  were 
able  to  ask  those  in  charge  of  top  policy 
abroad  when  they  propose  to  attack  (if 
at  all),  the  replies  (even  though  candid) 
might  be  ambiguous,  or  show  the  same 
ultraspecificity  of  which  we  remarked 
before.  We  can  no  more  take  the  dic- 
tators at  face  value  than  we  can  take  the 
democrats.  In  evaluating  even  direct 
testimony  we  must  consider  the  imprint 
of  another  purge,  or  of  a  great  success 
or  defeat  in  an  intermediate  country. 

The  examination  of  the  policy  goals, 
objectives,  strengths,  and  vulnerabilities 
of  the  potential  opponent  calls  for  the 
estimation  of  developments,  assuming 
first  that  our  policy  remains  much  the 
same.  Later  we  bring  in  the  considera- 
tion of  the  impact  of  possible  changes  in 
our  own  policy.  A  key  question  in 
reference  to  the  decision-making  process 
abroad  is  parallel  to  the  question  that 
we  posed  in  reference  to  our  own 
nation:  What  are  the  present  authorita- 
tive prescriptions  for  the  making  of  such 
basic  decisions  as  war  or  peace?  Do  the 
agencies  charged  with  nominal  authority 
appear  to  have  effective  control?  Who 
are  the  effective  decision  makers:  What 
are  their  politically  significant  perspec- 
tives?    How     are     these     perspectives 


influenced  by  cultural  characteristics? 
Class  origins?  Experience?  Personality 
traits?  By  the  security  or  insecurity  of 
the  position  of  leaders  now  or  at  various 
levels  of  crisis?  In  the  future  if  changes 
occur  in  the  group  composition  of  the 
leadership,  will  it  make  any  difference 
so  far  as  the  policies  in  which  we  are 
interested  are  concerned?  For  instance, 
if  the  leadership  is  widely  recruited 
from  diverse  nationality  groups,  will  it 
make  for  more  or  less  internal  unity,  or 
for  more  or  less  aggressiveness  in  foreign 
relations?  If  the  coming  elite  is  largely 
recruited  from  the  recently  established 
families  of  the  army,  police,  party 
bureaucracy,  official  bureaucracy,  will  it 
have  any  significant  effect?  (For  in- 
stance: are  those  with  military  police 
experience  so  sensitive  to  internal  divi- 
sion that  they  are  timid  about  launching 
a  war?  Are  they  so  much  impressed  by 
the  progress  of  subversion  at  home  that 
they  believe  a  war  to  be  necessary  to 
preserve  the  regime?  Are  they  so  much 
impressed  by  report  of  subversion 
abroad  that  war  appears  unnecessary  in 
order  to  win  out  in  the  world  struggle? 
Are  they  impressed  by  the  absence  of 
successful  subversion  abroad  so  that 
security  seems  only  possible  as  a  result 
of  successful  war?)  Are  the  personalities 
who  come  to  the  top  in  the  regime 
willing  to  take  great  responsibility  for 
important  decisions;  or,  on  the  con- 
trary, are  they  accustomed  to  evade 
risky  decisions  by  temporizing?  Does 
this  mean  a  drift  into  war  because  the 
top  leaders  do  not  stand  out  against  a 
growing  consensus  among  their  num- 
bers? Or  does  it  mean  that  war  is 
continually  postponed?) 

The  foregoing  questions  have  been 
directed  to  considering  the  composition 
of  the  decision  makers,  and  assessing  the 
perspectives  in  which  they  are  likely  to 
view  political  matters  of  importance  to 
our  security.  A  further  step  is  necessary. 
Besides  thinking  of  the  results  of  a 
possible  change  in  elite  composition,  we 
must     estimate     the     probability     that 
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significant  changes  will  in  fact  occur. 
This  calls  for  a  systematic  examination 
of  the  social  processes  which  are  likely 
to  affect  the  political  process  of  the 
opposing  power.  Without  making  an 
exhaustive  inventory,  we  can  at  least 
direct  attention  to  some  dimensions  of 
the  total  problem: 

Wealth  (economic  institutions).  What 
are  the  probable  changes  in  the  tech- 
nology and  the  magnitude  of  produc- 
tion? Standards  of  living?  Saving  and 
investment?  How  will  these  develop- 
ments affect  the  perspectives  of  the 
political  elite? 

Respect  (social  class  institutions). 
How  is  the  class  structure  likely  to 
change?  That  is,  will  the  upper,  middle 
and  lower  respect  groupings  become 
more  or  less  mobile?  Will  this  increase 
or  decrease  the  unity  of  the  community 
as  a  whole?  How  will  these  changes 
influence  the  perspectives  of  the  effec- 
tive elite  of  power? 

Well-being  (safety,  health,  comfort). 
How  are  the  numbers,  and  the  physical 
and  mental  health,  of  the  population 
likely  to  change?  Will  internal  tensions 
be  increased  and  the  pressure  for  ex- 
ternal expansion  increased  or  reduced? 

Enlightenment  (public  information, 
civic  education).  Will  information  about 
the  outside  world  available  at  all  levels 
become  more  fantastic,  so  that  the 
external  world  is  viewed  as  vile  and 
pusillanimous?  Will  the  information 
available  at  the  top  share  this  image 
progressively,  or  will  it  on  the  contrary 
diverge  from  the  popular  picture, 
creating  perpetual  sources  of  tension  in 
the  control  of  international  chauvinism? 
Despite  the  images  purveyed  in  mass 
media  of  communication  controlled  by 
the  government,  will  undercurrents  of 
scepticism  result  in  a  general  disinclina- 
tion to  credit  officially  propagated 
statements,  and  produce  a  feeble  posi- 
tive faith  in  the  destiny  of  the  whole 
community  in  its  foreign  relations? 

Skill  (professions  and  occupations). 
Will     the    growth    of    industrialization 


bring  with  it  a  network  of  scientific, 
engineering,  and  skilled  labor  talent  so 
absorbed  in  improving  their  own  condi- 
tions of  life  and  opportunities  that  there 
will  be  little  interest  in  external  expan- 
sion? Or  will  the  growth  of  some  skill 
groups  create  strong  vested  interests  in 
expansion,  in  order  to  gain  greater  scope 
than  the  home  countries  permit? 

Affection  (family,  fraternal  institu- 
tions). Will  the  pervading  suspiciousness 
characteristic  of  all  forms  of  public  life 
lead  to  intense  emotional  bonds  among 
members  of  the  family  and  the  early 
friendship  group,  with  the  result  that 
the  security  of  the  intimate  circle  is 
more  significant  than  more  grandiose 
dreams  of  expansion  in  the  name  of 
larger  social  units?  Or  will  the  concern 
for  the  family  have  the  effect  of  leaving 
politics  in  the  hands  of  egocentric, 
calculating  and  unscrupulous  persons 
who  are  concerned  with  the  vast  drama 
of  world  politics,  and  willing  to  take  all 
the  risks  involved? 

Rectitude  (standards  of  right  and 
wrong,  of  responsibility).  Will  the  older 
religious  faiths  continue  to  survive  and 
indeed  gain  in  vitality?  Will  secular 
doctrines  lose  their  capacity  to  involve 
fervent  faith  and  self-sacrifice?  How  will 
these  changing  standards  influence  the 
outlook  of  persons  who  have  an  oppor- 
tunity to  take  a  strong  role  in  political 
affairs?  (e.g.,  will  they  withdraw  and 
leave  the  decision  to  the  utterly  un- 
scrupulous; or  will  they  develop  a  sense 
of  responsibility  for  ameliorating  the 
general  condition  of  tension?). 

It  will  be  observed  that  the  categories 
employed  here  refer  to  a  way  of  de- 
scribing the  social  process  of  any  com- 
munity, whether  a  local  nieghborhood, 
a  nation,  or  even  the  world  as  a  whole. 
We  speak  of  the  social  process  as  man 
pursuing  values  through  institutions 
using  resources.  The  values  (the  cate- 
gories of  preferred  events)  are  kept  few 
for  convenience  of  analysis  (eight: 
power,  wealth,  respect,  well-being,  en- 
lightenment, skill,  affection,  rectitude). 
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The  specialized  patterns  by  which  these 
values  are  shaped  and  shared  are  the 
institutions.  Social  processes  may  be 
compared  with  one  another  according 
to  the  degree  in  which  values  are  widely 
made  available  to  the  members  of  the 
whole  community,  or  the  degree  to 
which  they  are  concentrated  in  rela- 
tively few  hands.  The  first  is  a  society 
that  is  relatively  democratic;  the  second, 
relatively  despotic  (or  a  traditional 
oligarchy). 

Having  appraised  the  current  and 
prospective  decision-making  process  of 
the  opposing  power,  the  strategist  is  in  a 
position  to  evaluate  the  probable  impact 
of  the  various  instruments  of  action 
available  to  his  own  decision  makers. 
Repeating  a  previous  analysis  it  is  con- 
venient for  many  purposes  to  say  that 
the  goals  and  objectives  of  national 
policy  may  be  sought  by  four  major 
instruments  of  policy:  military,  eco- 
nomic, diplomatic,  ideological.  The  dis- 
tinctive means  of  military  strategy  are 
arms;  of  economic  strategy,  goods;  of 
diplomacy,  deals;  and  ideological 
strategy,  words.  In  terms  of  distinctive 
effects  military  strategy  aims  at  destruc- 
tion (or  production),  economic  strategy 
at  scarcity  (or  abundance),  diplomacy  at 
the  disunity  of  leaders  (or  unity),  and 
ideological  strategy  at  the  disunity  of 
masses  (or  unity).  As  a  check  list: 


Strategy 

Military 
Economic 
Diplomatic 
Ideological 


Distinctive  Means 

Arms 
Goods 
Deals 
Words 


Distinctive  Effects 

Destruction  (or  protection) 
Scarcity  (or  abundance) 
Disunity  of  Leaders  (or  unity) 
Disunity  of  Masses  (or  unity) 

The  formulation  and  execution  of 
military  strategy  calls  for  the  proper 
articulation  of  all  distinctive  military 
means  and  effects  with   all  the  instru- 


ments by  which  national  policy  objec- 
tives are  sought.  The  overriding  prin- 
ciple is  that  of  maximization,  or  the 
attainment  of  all  the  values  sought  by 
policy  at  the  least  cost  (appraised  in 
terms  of  those  values).  When  we  speak 
of  political  factors  in  the  formulation  of 
strategy  we  are  referring  to  the  assump- 
tions that  are  to  be  made  about  the 
national  goals  and  objectives  to  be 
accomplished;  and  further  the  weight  to 
be  assigned  to  factors  of  intention  in 
achieving  of  these  aims. 

These  instrumentalities  of  national 
policy  may  be  employed  in  situations 
short  of  war,  in  war,  and  at  the  end  of 
war.  For  the  moment  we  are  thinking  of 
the  political  factors  involved  in  the  use 
of  military  strategy  (in  the  context  of 
policy  goals,  and  in  coordination  with 
the  other  instruments  of  policy)  in 
situations  short  of  war,  and  intended  to 
influence  the  opposing  elite.  We  assume 
that  the  goals  pursued  are  the  deter- 
rence of  aggression  by  the  opposing 
power,  and  the  maintenance  of  a  posi- 
tion which,  if  necessary,  would  enable 
us  to  use  force  effectively  if  aggression 
occurs. 

In  this  connection  we  note  first  of  all 
that  military  instruments  possess  certain 
special  advantages  in  the  prosecution  of 
national  policy  in  these  short-of-war 
situations.  I  refer  to  the  well-nigh  com- 
pulsory control  that  can  be  exercised 
over  the  focus  of  attention  of  the 
opposing  elite  by  moving  our  own 
"hardware."  Ships,  planes  and  guns  are 
very  tangible  indeed,  and  exert  per- 
emptory control  over  the  senses  of 
those  who  are  equipped  to  recognize  the 
political  significance  of  weapons.  The 
top  staffs  and  decision  makers  abroad 
must  pay  the  same  strict  attention  to 
our  hardware  that  we  do  to  theirs. 

This  point  applies  universally.  But 
there  are  special  factors  that  predispose 
the  members  of  some  ruling  elites  to 
emphasize  the  significance  of  military 
weapons.  Suppose  that  our  opponent  is 
indoctrinated    with    the   idea   that   the 
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"capitalist"  enemy  never  does  anything 
unless  it  is  the  outcome  of  a  deep  laid 
and  hostile  plan.  This  results  in  "over- 
interpretation"  as  well  as  over-sensitive- 
ness to  whatever  weapon  changes  are 
attributed  to  us. 

Assume  further  that  the  opposing 
elite  is  heavily  indoctrinated  about  the 
importance  of  material  factors  in  gen- 
eral. The  emphasis  upon  such  tangibles 
as  the  weapon  and  the  factory  under- 
lines the  significance  attributed  to  de- 
velopments on  our  side  of  these  matters. 

Suppose  that  the  opposing  elite  is 
indoctrinated  to  think  of  themselves  as 
"encircled"  by  a  world  conspiracy 
headed  by  the  U.S.  This  predisposes 
them  to  give  particular  attention  to 
moves  anywhere  in  the  world  that 
appear  in  any  way  connected  with  us. 

As  instruments  of  national  policy 
during  periods  of  low-burning  (as  well  as 
explosive)  crisis  it  is  clear  that  military 
weapons  excel  in  manageability.  They 
are  amenable  to  central  direction  by 
professional  planning  and  operating  per- 
sonnel: and  they  are  run  with  an  eye  to 
security  considerations. 

The  disposability  of  weapons,  of 
course,  is  a  factor  that  often  results  in 
the  abuse  of  military  instruments  during 
short-of-war  periods.  Suppose  that  the 
problem  is  to  induce  the  potential 
enemy  to  abstain  from  an  aggressive 
action.  If  our  weapons  are  unready,  and 
if  the  intelligence  services  of  the  other 
side  are  in  effective  working  order,  it  is 
folly  to  imagine  that  we  are  "deterring 
aggression"  by  moving  some  of  our 
ships,  guns  and  planes  closer  to  their 
boundaries.  (The  task  is  always  to  esti- 
mate the  opponent's  estimate  of  our 
intentions  and  capabilities). 

The  disposability  of  military  weap- 
ons often  leads  to  another  abuse,  which 
is  failure  to  plan  military  activity  as  part 
of  a  properly  prepared  joint  enterprise, 
involving  the  articulation  of  diplomacy, 
economics  and  ideological  instruments. 
A  case  in  point  is  failure  to  provide  in 
advance    for   the    timing   of   peacetime 


weapon   tests  in  such  a  manner  as  to 
extract  the  maximum  benefit. 

We  have  seen  the  impromptu  use  of 
weapons  which  brought  about  the  with- 
drawal of  an  opposing  power  from  a 
position  judged  by  us  to  be  contrary  to 
our  national  policy.  The  use  of  the 
Berlin  airlift  is  a  famous  case.  A  more 
dramatic  example  would  be  the  use  of 
our  combined  weapons  to  bring  about  a 
withdrawal  from  occupied  countries. 
The  top  decision  makers  must  obviously 
be  willing  to  shoulder  the  risk  of  war  in 
connection  with  such  moves.  Otherwise 
the  deterrence  effect  will  be  frustrated 
(as  above,  when  the  aim  was  to  induce 
the  opponent  to  abstain  rather  than  to 
withdraw). 

By  putting  so  much  emphasis  upon 
abstinence  and  withdrawal,  we  have 
diverted  attention  from  other  aims  of 
national  policy  as  they  affect  potential 
opponents.  The  dominant  objective  may 
be  to  induce  cooperation  for  purposes 
compatible  with  our  security.  One  of 
the  declared  goals  of  American  policy  is 
to  bring  about  by  negotiation,  if  pos- 
sible, an  end  to  the  present  armament 
race  on  terms  compatible  with  our 
national  security. 

It  is  generally  recognized  that  if  this 
objective  is  to  be  achieved,  a  yet  more 
fundamental  purpose  must  be  realized.  I 
refer  to  the  reconstruction  of  the  policy; 
orientation  of  the  opposing  power.  It  is 
not  enough  from  the  standpoint  of 
national  security  to  gain  local  and  un- 
limited success  in  terms  of  abstinence, 
withdrawal  or  cooperation.  By  this  time 
it  has  become  quite  clear  that  the 
outlook  must  change  of  those  who  are 
making  the  effective  decisions  else- 
where. In  a  sense  our  rearmament  since 
1945  has  been  a  "short-of-war"  activity 
designed  to  accomplish  a  permanent 
change,  by  peaceful  means  if  possible, 
of  the  effective  policies  of  the  Soviet 
Union.  By  maintaining  superiority  in 
arms,  while  abstaining  on  our  part  from 
aggressive  action,  the  hope  has  been  to 
reduce    the    confidence    of   the    Soviet 
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Union  elite  in  their  doctrinaire  outlook 
and  their  aggressive  policies. 

Finally,  we  turn  to  the  use  of  mili- 
tary instruments  in  situations  short  of 
war  for  the  purpose  of  influencing  an 
associated  or  uncommitted  power.  One 
of  the  objectives  can  be  withdrawal.  We 
may  want  to  put  a  stop  to  the  continu- 
ation of  measures  that  in  our  judgment 
endanger  the  peace,  and  promise  no 
compensating  gains  for  security.  We 
may  go  so  far  as  to  use  blockade  to 
bring  about  this  modification  of  policy 
on  the  part  of  a  power  with  whom  we 
are  on  generally  friendly  terms. 

The  object  may  be  abstention.  We 
may  act  to  prevent  extensions  of  mea- 
sures which  may  appear  contrary  to  our 
national  security  interests. 

The  object  may  be  cooperation.  Ob- 
viously an  overriding  aim  of  NATO  is  to 
organize  cooperative  activity  against  a 
common  threat. 

The  objective  may  be  reconstruction. 
The  U.S.  has  repeatedly  declared  itself 
in  favor  of  bringing  new  institutions 
of  unity  into  existence  in  Western 
Europe. 

The  consideration  of  any  of  these 
moves  involves  an  examination  of  fac- 
tors affecting  policy  in  the  associated  or 
uncommitted  country,  an  examination 
no  less  exhaustive  than  we  have  referred 
to  in  case  of  an  opposing  power.  With- 
out reiterating  the  fundamental  cate- 
gories, the  crucial  point  is  whether  our 
influence  will  strengthen  or  weaken 
national  unity.  Where  the  ruling  elite  of 
the  associated  power  does  not  have  the 
support  of  the  underlying  masses  of  the 
population,  we  are  in  the  delicate  posi- 
tion of  needing  to  handle  our  policy 
instruments  in  such  a  manner  as  to  bring 
about  integration  without  further  weak- 
ening of  the  power  in  question.  Where 
the  ruling  elite  has  a  great  deal  of 
popular  support  we  have  the  problem, 
which  has  many  conspicuous  difficul- 
ties, of  managing  our  relations  in  such  a 
manner  as  to  refrain  from  compromising 
our  friends,  and  lowering  their  accept- 


ability at  home  by  seeming  to  transform 
them  into  puppets  of  our  national 
needs. 

There  is  no  time  to  deal  with  the 
political  questions  that  arise  in  em- 
ploying military  instruments  of  national 
policy  in  time  of  general  war,  or  in 
immediate  postwar  periods.  To  some 
extent  this  omission  is  made  because 
most  of  the  modern  discussion  of  our 
subject  deals  with  problems  of  coalition 
war,  and  in  seeking  to  work  in  harness 
with  allies  who  may  diverge  in  im- 
portant ideological  and  organizational 
particulars  from  one's  own  nation;  and 
in  striving  to  accomplish  subversive  re- 
sults in  enemy  jurisdiction. 

So  far  as  U.S.  public  policy  has  been 
concerned  in  the  past,  some  of  the  most 
conspicuous  failures  have  been  in 
meeting  the  problems  that  arise  at  the 
end  of  active  hostilities.  It  is  essential  to 
define  national  policy  well  in  advance  of 
the  "onslaught  of  peace"  if  the  political 
preparation  is  to  be  successfully  carried 
through  for  the  mastery  of  postwar 
situations  in  ways  that  contribute  to 
national  security  goals. 

On  this  note,  we  conclude.  We  have 
been  viewing  the  political  factors  that 
concern  national  military  strategy  in  a 
world  arena  whose  participants  are  more 
diversified  than  the  traditional  concep- 
tion of  equal  sovereign  states.  We  are 
dealing  with  a  bipolarizing  world,  a 
world  of  international  intergovern- 
mental organizations,  of  transnational 
political  parties,  of  transnational  pres- 
sure groups  and  individuals  who  may 
operate  across  traditional  lines.  The 
military  strategist  who  is  responsible  to 
the  top  decision  makers  of  modern 
powers  under  these  conditions  is  con- 
fronted by  a  variety  of  problems  and 
tasks  that  differ  in  many  ways  from  the 
obligations  of  his  predecessors.  The 
political  factors  include  the  present  and 
prospective  assumptions  to  be  enter- 
tained about  the  goals  and  objectives  of 
national  policy,  and  the  articulation  of 
military      instruments     with      all      the 
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instruments  at  the  disposal  of  national 
policy.  The  task  varies  greatly  in  situa- 
tions short  of  war,  in  general  war  and  in 
immediate  postwar  periods.  The 
decisions  affecting  our  national  security 
now  and  in  the  future  must  be  assessed 
by  locating  the  effective  as  distinct  from 
the  formal  elite,  and  by  exploring  the 
affiliations  and  experiences  that  influ- 
ence their  political  demands,  expecta- 
tions and  loyalties.  In  predicting  the 
future  of  policy  the  impact  of  change  in 
all  spheres  of  the  social  process  must  be 
taken  into  account  The  potential  im- 
pact of  our  own  actions  enters  into  the 
evaluation  of  the  important  decisions  of 


the  opposing  leadership.  Parallel  ques- 
tions must  be  raised  for  associated  and 
noncommitted  powers,  whether  the 
objectives  are  primarily  abstinence, 
withdrawal,  cooperation  or  reconstruc- 
tion. In  general,  political  factors  are 
factors  of  intention  of  perspective:  of 
conceptions  of  goal;  of  expectations 
concerning  the  past,  present  and  future 
as  it  affects  these  goals;  and  of  loyalties. 
The  strategy  of  military  instruments  in 
this  context  is  to  maximize  the  attain- 
ment of  our  national  objectives  by 
influencing  the  expectations  that  favor 
the  actions  that  serve  these  security 
aims. 


t 
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THE  NATURE  OF  THE  NATION-STATE  SYSTEM 


David  D.  Warren 


Today  international  society  consists 
of  something  like  120  units  that  we  call 
states.  The  United  Nations,  with  a  roster 
expected  to  reach  110  in  the  Seven- 
teenth General  Assembly,  is  approach- 
ing universality ;  only  a  few  nonmembers 
remain  outside,  such  as  divided  Ger- 
many, Korea,  and  neutral  Switzerland. 
This  represents  a  marked  increase  in  the 
size  of  the  nation-state  system  over  the 
past  20  years,  largely  owing  to  the 
liquidation  of  European-held  empires 
and  the  emergence  of  so  many  countries 
in  Asia,  the  Middle  East,  and  Africa.  Yet 
despite  this  growth,  the  international 
community  remains  an  exclusive  club. 
Each  member-state  has  certain  charac- 
teristics entitling  it  to  admission— a  de- 
fined territory,  a  permanent  population, 
the  capacity  to  enter  into  relations  with 
other  states,  and  most  important  of  all, 
sovereignty.  For  every  state  is  the  su- 
preme law-maker  and  law-enforcer 
within  its  defined  territory,  recognizing 
no  external  authority  as  superior  to 
itself.  It  is  this  characteristic  especially 
which  has  so  much  to  do  with  deter- 
mining the  nature  of  the  state  system,  as 
we  shall  explain  below. 

Now  while  there  is  a  natural  ten- 
dency for  man  to  regard  the  territorial 
state  as  the  center  of  his  universe,  and 
to  attribute  to  its  permanence  and 
durability  in  the  scheme  of  things,  we 
should  not  overlook  the  fact  that  other 
political  units  have   served  man  in  the 


past,  disappearing  from  the  scene  as 
they  have  failed  to  fulfill  his  needs.  Nor 
have  all  of  these  been  identified  with 
territory  as  is  the  modern  state.  Men  in 
earliest  times  came  together  and  or- 
ganized their  lives  on  the  basis  of 
kinship  in  the  family,  clan,  or  tribe.  And 
in  the  evolution  of  Western  civilization, 
the  present  territorial  state  was  pre- 
ceded by  the  extreme  political  fragmen- 
tation called  feudalism,  and  before  that 
by  the  empire  and  the  city-state.  All  of 
these  political  units— the  clan,  the  tribe, 
the  city-state,  the  empire,  the  duchy 
and  fiefdom,  the  modern  territorial 
state— are  alike  in  the  fundamental 
objectives  they  have  sought:  (1)  seci  rity 
and  (2)  prosperity.  The  preamble  of  the 
Constitution,  for  example,  lists  the  pro- 
vision of  the  common  defense  and 
promotion  of  the  general  welfare  among 
the  paramount  concerns  of  the  United 
States.  As  the  course  of  history  shows, 
failure  to  realize  the  aims  of  security 
and  prosperity  by  any  political  unit  has 
been  responsible  ultimately  for  its 
downfall.  Also  to  be  found  in  these 
political  units,  including  the  territorial 
state,  are  the  same  bedrock  causes  of 
conflict,  both  economic  and  political— 
the  desire  for  food  and  resources  un- 
evenly distributed,  and  the  drive  for 
aggrandizement.  Moreover,  major 
changes  have  generally  occurred  through 
the  use  of  force,  the  application  of 
overwhelming  power. 
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It  will  be  instructive  to  examine 
briefly  the  world  of  the  Greek  city-state 
because,  in  microcosm,  that  world  so 
much  resembles  our  own.  Like  the 
nation-state  system,  the  city-state  sys- 
tem was  pluralistic,  made  up  of  a 
number  of  units  varying  in  size  and 
strength  but  autonomous,  subjected  to 
no  outside  authority.  Physical  propin- 
quity, different  resource  patterns,  and 
economic  needs,  made  for  interde- 
pendence of  the  city-states.  Some  of 
them  as  maritime  communities  met  the 
pressure  of  population  upon  a  limited 
resource  base  by  engaging  in  colonial 
enterprises,  establishing  settlements,  and 
gaining  access  to  food  and  raw  materials 
away  from  home.  Others  sought  se- 
curity and  welfare  by  imposing  their 
control  over  adjacent  states  or  peoples 
through  a  superior  show  of  force.  Thus 
the  Greek  city-states,  too,  practiced 
imperialism.  That  same  mechanism,  the 
balance  of  power,  operated  again  and 
again  to  frustrate  the  ambitions  of 
empire  entertained  by  the  larger  city- 
states— Athens,  Sparta,  Thebes  or 
Corinth.  The  hegemony  established  by 
any  of  these  over  the  others  was  short- 
lived, galvanizing  them  into  unified 
action  against  the  source  of  danger. 
Leagues  or  alliances  came  into  being 
only  to  disintegrate  after  the  common 
threat  was  ended  or  because  of  internal 
discord.  Intrasystem  rivalries  were  for- 
gotten when  the  Greek  city-states 
banded  together  against  the  common 
enemy,  imperial  Persia,  in  the  5th  cen- 
tury. 

Yet  the  city-state  ceased  to  be  a 
viable  political  unit;  it  could  no  longer 
provide,  singly,  for  the  requisite  security 
and  prosperity  of  its  people.  It  was  too 
small;  some  kind  of  effective  and  lasting 
union  was  needed  if  the  city-state  was 
to  survive.  The  inability,  however,  of 
the  city-states  to  create  a  wider  union 
led  to  their  absorption  by  Philip  and 
Alexander.  The  city-state,  in  short, 
foundered  on  the  rock  of  something 
resembling     modern      nationalism— the 


commitment  of  the  people  of  individual 
city-states  to  their  own  way  of  life,  their 
inability  to  rise  above  their  narrow 
parochialism. 

If  pluralism  was  the  central  charac- 
teristic of  the  Greek  city-state  system, 
unity  became  the  order  of  the  day 
under  the  Ptoman  Empire,  a  unity  which 
eventually  embraced  all  of  the  Mediter- 
ranean world.  Through  conquests,  the 
Roman  domain  expanded;  political 
genius  was  responsible  for  its  longevity. 
Bringing  with  them  law  and  peace, 
extending  citizenship  to  subject  peoples, 
the  Romans  carried  through  a  program 
of  gradual  assimilation.  They  accepted 
many  practices  and  institutions  where 
they  went.  They  built  a  lasting  empire 
on  the  solid  footing  of  consent.  So  large 
did  these  holdings  become,  however, 
that  it  grew  increasingly  difficult  to 
maintain  effective  control  from  a  single 
center.  Countermeasures  developed  in 
both  the  North  and  the  East,  economic 
disintegration  sapped  the  empire's 
strength,  and  internal  clashes  weakened 
the  fabric  of  imperial  society.  Rome,  no 
longer  able  to  supply  security  and  wel- 
fare, collapsed. 

Still,  the  appeal  of  unity,  though 
gone,  exerted  an  attraction  over  the 
minds  of  men  in  the  ensuing  centuries. 
For  once  again  pluralism  characterized 
the  political  order.  Briefly,  it  is  true. 
Charlemagne  dominated  Western 
Europe.  And  in  return  for  Charle- 
magne's military  support,  Pope  Leo  III 
revived  the  imperial  idea,  making 
Charlemagne  the  Emperor  of  the 
Romans  in  800  A.D.  The  empire  lasted 
only  a  short  while,  returning  again, 
however,  when  Otto  the  Great  was 
crowned  Holy  Roman  Emperor  in  the 
10th  century.  Thereafter  the  title  was 
associated  with  one  of  the  Germanic 
rulers.  But  the  facts  did  violence  to  the 
pretensions  of  empire.  At  most,  that 
empire  was  confined  to  a  group  of 
German  principalities:  beyond  these,  it 
exercised  no  real  authority.  In  Europe 
there  existed  real  political  decentralize- 
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tion,  a  multiplicity  of  duchies,  fiefdoms, 
and  principalities  enjoying  a  large  mea- 
sure of  autonomy,  over  which  wider 
kingdoms  had  only  a  nominal  control. 
Whatever  limited  unity  there  was  grew 
out  of  a  common  religion  centered  in 
Rome  and  fostered  by  a  joint  effort  of 
the  various  crusades  against  the  Eastern 
infidel  from  the  late  11th  century  be- 
yond the  middle  of  the  13th  century. 

Great  forces  at  work  in  the  14th  and 
15th  centuries,  however,  undermined 
the  institutions  associated  with  the 
Middle  Ages  and  led  to  the  formation  of 
a  new  political  unit,  the  territorial  state. 
Contributing  to  this  outcome  was  the 
growth  of  trade  and  urban  centers 
accompanied  by  the  rise  of  a  new 
commercial  class;  the  alliance  between 
this  class  and  the  ruler,  prince  or  king, 
bent  on  imposing  order  by  force  upon  a 
congeries  of  petty  principalities  often  at 
war  with  each  other;  and  the  schism 
within  the  Roman  Church  eventuating 
in  the  Reformation,  the  spread  of 
Protestant  sects,  and  an  end  to  religious 
unity  in  Europe. 

The  territorial  state,  representing  a 
centralization  of  political  power  where 
before  there  had  been  diffusion,  was 
early  associated  with  the  personal  ruler 
or  dynasty  who  had  brought  this  about. 
Starting  in  a  small  cluster  of  Western 
European  states— England,  France, 
Spain,  Portugal,  the  Netherlands— the 
new  political  unit  has  spread,  attaining 
worldwide  coverage  over  the  past  four 
and  a  half  centuries.  Situated  as  they 
were  on  the  Atlantic,  these  first  terri- 
torial states  were  in  a  position  to  convey 
their  greater  power  via  the  ocean  high- 
ways, and  to  impose  that  power  upon 
the  weaker  societies  found  on  the  great 
frontier  opened  up  by  exploration  in 
the  Americas,  Africa  and  Asia.  The 
European  overlords  brought  with  them 
not  only  their  superior  technology  and 
administrative  techniques;  they  also  in- 
troduced their  methods  of  political  or- 
ganization. The  subordinated  groups 
gradually  adopted  the  same  claims  made 


by  their  rulers— the  right  to  control  their 
own  affairs  without  interference.  For 
there  is  a  fundamental  conflict  between 
the  assertion  of  sovereignty  by  the 
territorial  state,  involving  in  essence  the 
rejection  of  any  external  authority,  and 
the  practice  of  imperialism,  which 
means  the  extension  of  one  state's 
control  over  another  people  and  thus 
the  denial  of  the  latter 's  right  to  sover- 
eignty. 

The  striking  contrast  between  condi- 
tions within  the  territorial  state  and 
those  obtaining  outside  in  the  growing 
community  of  states,  lies  in  the  order  of 
the  one  as  against  the  chaos  of  the 
other.  That  is,  while  sovereignty 
brought  peace,  regularity,  and  stability 
to  the  territorial  state,  the  refusal  of  the 
state  to  recognize  any  authority  above 
itself  made  for  anarchy  and  conflict  in 
the  relations  between  states  entertaining 
identical  views  about  their  sovereign 
rights.  The  great  achievement  of  the 
territorial  state  internally  has  been  its 
ability  to  bring  about  peaceful  change, 
adjusting  conflicts  through  a  highly 
developed  machinery  of  government.  In 
international  society,  by  contrast,  that 
machinery  is  rudimentary,  operating 
with  nothing  like  the  efficiency  it  has  in 
domestic  society. 

The  absence  of  a  supranational  law- 
making, law-interpreting  and  law- 
enforcing  authority  armed  with  a 
monopoly  of  force  compels  each  state 
to  rely  on  its  own  efforts  in  order  to 
preserve  its  identity  and  to  realize  those 
aims  which  it  considers  vital.  As  a 
consequence  every  state  is  obsessed  with 
maximizing  the  power,  human  and  ma- 
terial, available  to  it  in  order  to  increase 
its  security. 

But  power  is  always  relative,  involv- 
ing a  relationship  between  one  person, 
group,  or  political  unit  and  another. 
Thus  one  nation's  increase  in  power  is 
bound  to  be  viewed  as  a  threat  by  one 
or  some  neighboring  states.  Politics 
everywhere  involve  a  struggle  among 
competing  groups  for  power,  for  control 
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by  one  or  more  groups,  over  the  be- 
havior of  the  other.  That  competition  in 
turn  is  the  inevitable  outgrowth  of  the 
divergent— and  unlimited— wants  and 
needs  impelling  group  organization  and 
activity.  The  nation-state  is  simply  the 
largest,  most  cohesive,  and  demanding 
of  the  many  groups  to  which  men 
belong.  But  just  because  peace-making 
and  peace-keeping  processes  do  not 
function  nearly  so  effectively  as  they  do 
within  the  territorial  state,  interstate 
relations  come  closest  to  resembling  a 
naked  struggle  for  power.  Politics,  while 
necessarily  involving  conflict  among 
groups,  also  requires  some  measure  at 
least  of  cooperation.  In  the  interna- 
tional arena,  obviously,  elements  of 
conflict  far  outweigh  elements  of  co- 
operation. The  great  dilemma  for  the 
nation-state  system  has  always  been, 
and  still  remains,  how  to  bring  about 
peaceful  change  in  a  world  whose  only 
certainty  is  change,  thereby  making 
impossible  any  and  all  attempts  to  fix  a 
given  status  quo  permanently.  In  sum 
then,  given  an  environment  of  interna- 
tional anarchy,  the  constant  striving  for 
security  by  each  state  only  serves  to 
intensify  the  storms  of  insecurity  by 
which  the  world  of  nation-states  is 
buffeted. 

Reflecting  these  conditions,  states 
have  employed  war  as  a  means  to 
further  their  important  objectives.  The 
very  acceptance  of  the  legality  of  war 
well  into  the  20th  century  was  proof  of 
the  reliance  on  self-help  and,  ultimately, 
violence  by  states  in  resolving  disputes. 
Not  for  nothing  has  war  been  termed 
the  "endemic  disease"  of  the  nation- 
state  system.  The  history  of  that  system 
could  almost  be  described  as  one  of 
chronic  warfare  punctuated  by  brief 
respites  of  peace.  This  is  not  to  say  that 
the  character  of  war  has  remained  the 
same.  Before  the  territorial  state  system 
had  fully  evolved,  war  became  total  as 
Europe  was  convulsed  in  the  16th  and 
early  17th  centuries  by  religious  contro- 
versy. At  last  the  Treaty  of  Westphalia 


in  1648,  accepting  a  pluralistic  com- 
munity of  territorial  states  and  the 
principle  of  religious  toleration,  ushered 
in  a  new  age.  During  the  next  two 
centuries  wars  still  occurred  but  they 
were,  compared  to  the  earlier  religious 
conflicts,  limited  in  their  aims  and 
prosecution,  dynastic  rivalries  for  the 
most  part  fought  for  modest  stakes  by 
practitioners  schooled  in  the  rules  of  the 
game. 

All  this  was  to  change,  however,  after 
1900  in  what  the  French  writer,  Ray- 
mond Aron,  has  aptly  called  "The  Cen- 
tury of  Total  War."  Once  more,  and  far 
more  completely,  war  took  on  a  total 
aspect,  pervading  every  level  of  society, 
making  immoderate  demands  upon  its 
participants  and  seeking  total,  not 
limited  goals.  But  owing  to  the  intro- 
duction of  a  new  factor  it  may  well  be 
that  there  shall  never  again  be  a  total 
war.  That  new  factor  is,  of  course,  the 
technological  revolution  in  weapons 
achieved  through  the  invention  of 
thermonuclear  bombs.  It  has  pro- 
foundly altered  the  nature  of  war,  pre- 
cluding resort  to  the  big  war  between 
wielders  of  this  awesome  power.  If 
man's  actions  were  always  guided  by 
rational  motives,  this  belief  in  the  elimi- 
nation of  total  war  might  be  soundly 
based.  There  is  little  in  the  record  of 
man's  behavior,  unfortunately,  to 
justify  such  confidence  in  his  ration- 
ality. The  big  war  which  nobody  wants, 
arising  simply  from  human  miscalcula- 
tion, excessive  ambitions,  or  sheer  mad- 
ness, cannot  be  ruled  out.  And  even  if  it 
could,  war  would  still  have  to  be  reck- 
oned with  as  a  very  real  possibility  in  its 
limited  forms,  both  conventional  and 
unconventional.  In  fact,  the  very  un- 
suitability  of  total  war  in  the  modern 
world  puts  renewed  stress  upon  ade- 
quate preparations  for  limited  war  in  all 
its  varieties. 

An  extremely  influential  force 
moulding  the  nation-state  system  and 
not  to  be  ignored  in  any  critique  of  this 
system  is,  of  course,  nationalism.  Every 
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political  unit  in  history  has  drawn 
strength  from  an  emotion  analogous  to 
that  of  modern  nationalism.  For  no 
political  unit  will  endure  for  long  unless 
it  is  able  to  arouse  and  maintain  among 
its  members  a  sense  of  loyalty  and 
devotion.  Now  modern  nationalism  is 
distinguished  from  manifestations  of 
pride  in  being  associated  with  a  tribe, 
city-state  or  empire,  by  its  greater  inten- 
sity and  the  extent  to  which  it  reaches 
and  moves  nearly  all  members  of  the 
nation-state.  The  rulers  responsible  for 
centralizing  political  power  in  the  first 
territorial  states  won  the  active  allegi- 
ance of  only  a  portion  of  their  subjects. 
The  transition  from  the  dynasty  to  the 
nation-state,  starting  with  France  in  the 
late  18th  century  and  thereafter  gaining 
rapid  momentum  elsewhere,  was 
marked  by  the  identification  of  the 
masses,  the  people  themselves,  with  the 
interests  of  the  state  under  which  they 
lived.  They  and  their  energies  were 
enlisted  in  the  causes  of  the  state:  they 
suffered  and  gloried  in  its  defeats  and 
accomplishments.  A  widely  held  expec- 
tation in  the  19th  century  was  that  once 
the  different  peoples  sharing  this  sense 
of  identity,  of  common  purpose,  had 
satisfied  their  desire  to  run  their  own 
affairs,  conflicts  among  national  groups 
subsisting  under  their  own  governments 
would  evaporate.  But  the  triumph  of 
nationalism  almost  everywhere  has  had 
no  such  result.  In  actuality  nationalism 
has  only  abetted  the  drive  for  power 
and  influence  among  the  nation-states. 
It  has  magnified  that  sense  of  superi- 
ority over  other  groups  which  lies  at  its 
core.  It  has  distorted  the  attitude  of 
national  groups  in  their  relations  with 
each  other  and  justified  any  course  of 
action  that  a  people  wish  to  pursue, 
however  partisan  and  self-seeking  their 
real  motives  might  be. 

A  central  question  which  must  be 
asked  about  the  nation-state  is  whether 
it  has  been  able  to  meet  the  demands 
upon  it,  as  upon  all  political  units,  for 
security  and  prosperity.  For,  after  all,  it 


was  the  search  for  these  prime  goals  and 
the  failure  of  the  preexisting  system  to 
provide  them  that  led  to  the  birth  of  the 
territorial  state.  The  purpose  of  central- 
izing political  power  and  of  establishing 
the  ruler's  supreme  authority  was  to 
achieve  more  security.  And  in  this  re- 
gard, the  territorial  state  had  some 
success.  By  augmenting  its  own  power 
and  refusing  to  acknowledge  any  higher 
authority,  the  state  originally  did  bring 
security  to  its  own  defined  territory  and 
inhabitants.  In  effect,  its  territory  be- 
came impermeable.  Even  in  the  eco- 
nomic realm  everything  was  done  to 
further  the  exclusiveness  of  the  state. 
Dependence  was  undesirable,  so  each 
state  in  the  16th,  17th  and  18th  centu- 
ries strove  for  self-sufficiency,  an  excess 
of  exports  over  imports  in  trade  and  the 
accumulation  of  gold  holdings.  The 
colonial  acquisitions  of  this  imperial 
epoch  were  sought  because  they  fur- 
nished supplies  of  raw  materials  re- 
quired by  the  mother  country  and 
absorbed  surplus  products  available 
from  it.  Thus  the  state,  in  both  the 
political  and  economic  spheres,  fol- 
lowed a  policy  of  exclusiveness. 

But  certain  fundamental  forces 
worked  gradually  to  defeat  this  policy 
of  exclusiveness.  Under  the  impact  of 
the  industrial  and  communications  revo- 
lutions, states  became  interdependent, 
their  self-sufficiency  destroyed  by  the 
vastly  increased  production  and  circula- 
tion of  goods,  greater  specialization,  and 
higher  standards  of  living.  The  main- 
tenance of  prosperity  within  the  state 
became  hostage  to  economic  move- 
ments over  which  the  state  could  exer- 
cise little  control.  A  single  international 
economy  had  come  into  being;  no  state 
was  immune  from  the  influences 
exerted  by  that  economy,  and  pros- 
perity was  indivisible.  Nor  has  the  state 
been  able  to  insure  the  security  of  those 
under  its  jurisdiction.  Thermonuclear 
weapons  combined  with  accurate  de- 
livery systems  have  shattered  the  state's 
impenetrability.     Territorial     demarca- 
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tions  and  defensive  measures  afford  no 
effective  barriers  against  attack;  the 
state  no  longer  is  invulnerable. 

For  these  reasons,  many  observers  of 
the  international  scene  argue  that  the 
nation-state,  like  the  political  units  that 
preceded  it,  is  in  decline,  headed  for 
inevitable  demise.  Left  to  its  own  re- 
sources, the  state  just  does  not  have  the 
capacity  to  produce  the  requisite  se- 
curity and  welfare.  Some  wider  political 
unit,  it  is  argued,  is  called  for  in  the  face 
of  such  great  changes.  Yet,  despite  these 
syndromes  of  a  fatal  disease,  it  is  one  of 
those  extraordinary  paradoxes  that  the 
nation-state  system  at  the  same  time 
exhibits  great  vitality,  as  its  rapidly 
growing  membership  attests.  National- 
ism would  still  appear  to  be  the  most 
powerful  current  in  international 
society,  responsible  for  the  emergence 
of  more  than  forty  nation-states  in  the 
past  two  decades  alone.  To  the  peoples 
of  these  newly  independent  countries, 
there  is  no  higher  value  than  their 
hard-won  sovereignty.  In  the  older 
nation-states,  it  is  ture,  extreme  na- 
tionalism has  lost  some  of  its  appeal  as  a 
result  of  bitter  experience,  prompting 
some  of  them  to  move  beyond  the 
exclusive  national  grouping  into  a  wider 
society,  as  in  the  European  Coal  and 
Steel  Community  and  the  European 
Economic  Community.  But  no  one 
would  claim,  even  within  these  Euro- 
pean states,  that  nationalism  has  ceased 
to  be  a  potent  force. 

How  has  the  nation-state  system 
been  able  to  endure  for  so  long  if  the 
foregoing  description  of  anarchy, 
chronic  instability,  and  collective  in- 
security is  accurate?  The  answer  can  be 
found  in  the  operation  of  the  balance  of 
power.  With  all  of  its  shortcomings,  no 
other  mechanism  has  functioned  so  well 
in  restraining  the  unbridled  quest  for 
power  by  nation-states.  As  in  the  Greek 
city-state  world  so  in  the  nation-state 
community,  would-be  dominators  of 
that  community  have  met  determined— 
and    combined— resistance    from    those 


states  imperiled  by  hegemonial  ambi- 
tions. And  all  thrusts  for  extensive 
power  over  neighboring  countries  have 
eventually  been  frustrated  by  that 
massing  of  counterpower  which  is  the 
essence  of  the  balancing  machinery. 
Whether  it  was  a  Philip  II,  Louis  XIV, 
Napoleon,  Kaiser  Wilhelm  II,  Hitler  or 
Stalin,  each  met  failure  in  reaching  his 
goal. 

The  attitude  of  the  United  States 
toward  the  balance  of  power  has  altered 
to  fit  its  role  in  world  affairs.  During 
our  long  isolation  from  international 
politics,  made  possible  by  geographical 
factors  and  a  European-maintained 
equilibrium,  the  American  view  was  one 
of  suspicion  and  distaste  for  the  balance 
of  power,  as  if  it  were  not  an  inevitable 
corollary  of  the  nation-state  system. 
Even  involvement  in  World  War  I  did 
not  change  that  view.  According  to 
President  Wilson,  his  voluntary  associa- 
tion of  states,  representing  a  concert  of 
organized  power,  would  do  away  with 
entangling  alliances  and  competition  for 
power.  It  took  World  War  II  and  its 
aftermath,  however,  to  convince  the 
United  States  that  there  was  no  alterna- 
tive to  participating  in  the  balancing 
process.  The  Soviet  Union  by  its  blatant 
attempt  to  change  the  postwar  distribu- 
tion of  power  in  its  favor,  forced  the 
United  States  to  employ  its  considerable 
strength  as  a  counterweight.  Reduction 
in  the  number  of  truly  major  powers  to 
two  has  in  no  sense  destroyed  the 
balancing  machinery.  Wherever  there  are 
two  or  more  autonomous  forces,  the 
balancing  operation  will  take  place.  Ad- 
mittedly the  balance  of  power  worked 
best  when  there  were  six  or  eight  states 
of  roughly  equal  strength,  with  no  single 
one  strong  enough  to  dominate  the 
others  and  uncertainty  as  to  what  the 
alliance  groupings  might  be.  But  today 
the  greater  inflexibility  implicit  in  a 
direct  confrontation  of  two  super- 
powers is  offset  by  the  "balance  of 
terror,"  the  inability  in  the  interests  of 
survival  for  either  great  power  to  resort 
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to  total  war.  To  meet  the  Soviet  chal- 
lenge to  the  balance  of  power,  the 
United  States  has  used  traditional  de- 
vices, constructing  an  intricate  complex 
of  alliances  and  a  great  military  estab- 
lishment. It  would  appear  then  that  as 
long  as  the  nation-state  system  survives, 
knowledge  of  the  balance  of  power  and 
skill  in  making  it  function  are  essential. 

Thus  far  we  have  discussed  divisions 
in  international  society.  Are  there  co- 
hesive forces  present,  binding  the  states 
of  that  society  together?  As  already 
mentioned,  a  world  community  has 
developed  gradually  over  the  past 
several  centuries,  and  markedly  so  since 
1900.  It  is  commonplace  today  to  say 
that  the  world  has  been  made  one, 
brought  together  by  the  scientific,  tech- 
nological, and  industrial  revolutions. 
But  the  degree  of  political  integration 
achieved  has  been  comparatively  small. 
This  is  not  to  say  that  progress  in  the 
evolution  of  a  more  closely  knit  society 
has  not  occurred.  It  has  been  outpaced, 
however,  by  the  high  degree  of  integra- 
tion so  typical  of  the  national  society, 
overshadowing  and  even  threatening  the 
very  real  gains  made  in  the  international 
community. 

One  has  only  to  consider,  for  ex- 
ample, the  various  organs  of  the  United 
Nations.  The  Security  Council  has  been 
given  primary  responsibility  for  main- 
taining peace.  But  it  has  not  been  able 
to  discharge  this  function  when  the 
superpowers,  the  United  States  and  the 
Soviet  Union,  have  been  at  loggerheads. 
It  has  no  preponderant  force  to  bring  to 
bear  in  the  absence  of  agreement  be- 
tween the  superpowers  and  can  be 
paralyzed  by  use  of  the  veto.  Still,  we 
should  not  forget  that  permanent  peace- 
keeping machinery  has  been  an  inven- 
tion of  quite  recent  origin.  And  the 
same  thing  can  be  said  about  the  Gen- 
eral Assembly  with  its  quasi-legislative 
powers  as  well  as  the  judicial  agency, 
the  International  Court  of  Justice. 
Neither  of  these  are  effective  govern- 
mental   organs  in   the   same   sense   that 


legislative  and  judicial  bodies  are  within 
the  national  society.  Nor  does  the  Secre- 
tariat of  the  United  Nations  have  any- 
thing like  the  power  of  the  executive 
branch  in  the  nation-state.  Nevertheless, 
rudimentary  though  these  institutions 
may  be,  however  restricted  their 
strength,  they  have  demonstrated  their 
value  in  the  handling  of  many  interna- 
tional conflicts.  Moreover,  there  is  the 
hope  that  out  of  the  experience 
acquired  in  operating  these  international 
organs,  they  will  be  endowed  over  time 
by  their  creators,  the  nation-states,  with 
increasing  power  and  responsibilities. 
After  all,  though  the  nation-state  system 
is  more  than  450  years  old,  only  in  the 
past  fifty  years  have  there  been  any 
experiments  in  building  permanent 
international  government.  It  is  far  too 
early  to  dismiss  these  experiments  in 
limiting  the  struggle  for  power  as  in- 
effectual. Until  recently  men  were  pri- 
marily concerned  with  devoting  their 
full  energies  to  their  own  nation-states; 
creation  of  a  more  stable  international 
order  tended  to  be  neglected. 

Today,  the  necessity  for  such  an 
order  is  more  pressing.  Some  see  in  the 
universal  fear  of  annihilation  an  irre- 
sistible impetus  driving  men  to  erect  a 
supranational  government  capable  of 
regulating  relations  between  states.  This 
I  regard  as  too  sanguine  a  view.  Men 
often  do  not  act  in  their  own  best 
interests;  men  and  nations  cannot  be 
presumed  to  be  so  rational  that  because 
destruction  confronts  them  they  will 
avoid  it.  Besides,  the  pull  of  nationalism 
remains  so  strong  that  any  world  gov- 
ernment, no  matter  how  compelling  or 
logical  the  need  for  it  may  be,  seems  a 
long  way  off.  Those  essential  elements 
of  consensus  upon  which  a  lasting  com- 
munity is  built  just  do  not  exist. 

There  are  also  many  who  believe  that 
the  way  to  world  peace  is  through  the 
development  of  world  law.  But  if  Pro- 
fessor Quincy  Wright's  analysis  of  the 
evolution  of  political  society  is  correct, 
this  is  to  put  the  cart  before  the  horse. 
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Arguing  by  analogy  to  the  domestic 
order,  Professor  Wright  brings  out  that 
the  first  step,  preliminary  to  the  later 
growth  of  effective  law,  the  legislative 
process,  and  administrative  organs,  is 
the  bringing  of  peace  to  the  society  in 
question.  Generally  such  peace  has  been 
imposed  by  overwhelming  power.  In  the 
larger  framework  of  international 
society,  is  any  state  capable  of  domi- 
nating the  globe?  Not  even  a  super- 
power, the  United  States  or  Russia, 
seems  likely  to  have  that  capacity  or  at 
least  the  ability  to  maintain  the  peace 
once  established.  Despite  the  instru- 
ments of  control  now  available  to  a 
universal  imperial  power,  the  world  is 
too  large,  too  diversified  to  be  ruled 
from  any  single  center  for  long.  The 
Soviet  Union,  bent  on  carrying  through 
its  design  for  world  state,  has  run  into 
serious  difficulties  already  trying  to 
dominate  the  narrow  sphere  of  Eastern 
Europe.  Moreover,  its  role  as  undisputed 
interpreter  of  Marxist  doctrine  has  come 
under  sharp  attack  within  a  communist 
camp  torn  by  centrifugal  tendencies.  As 
for  the  United  States,  its  democratic 
ideology,  its  commitment  to  the  self- 
determination  of  peoples  peculiarly  un- 
fits it  for  the  task  of  world  empire- 
building. 

A  review,  such  as  we  have  made  here, 
of  the  characteristics  of  the  nation-state 
system  might  easily  arouse  gloom  about 
its  prospects.  One  is  almost  prompted  to 
say,  as  does  the  title  of  an  English 
musical  play,  "Stop  the  world,  I  want  to 
get  off."  For  international  society  does 
not  appear  headed  toward  any  immi- 
nent and  fundamental  change.  This 
means  then  that  so  long  as  there  is  a 
pluralistic  society  composed  of  sover- 
eign units,  there  will  be  wide  divergen- 
cies of  interests  and  deep-rooted  con- 


flicts whose  resolutions  will  not  be 
easily  found.  Some  broader  political 
unit  than  the  individual  nation-state 
seems  essential  if  men  are  to  find  the 
security  and  prosperity  they  seek.  The 
creation  of  such  a  political  unit  or  units 
would  not  represent  a  radical  departure 
from  the  existing  state-system.  More- 
over, there  is  a  device  at  hand  which 
might  be  used,  a  device  particularly 
familiar  to  Americans  and  one  which 
they  have  put  to  work  with  remarkable 
results  in  their  own  country.  This  is,  of 
course,  federalism,  the  creation  of  a 
central  government  of  limited  powers  to 
reap  the  advantages  of  unity  and,  at  the 
same  time,  retention  of  the  political 
identity  of  the  component  states  in 
order  to  preserve  a  desirable  diversity. 
Transferred  to  the  international  scene, 
federalism  could  be  adopted  by  those 
states  of,  let  us  say,  the  Atlantic  Com- 
munity, building  upon  shared  values, 
beliefs  and  experience.  The  foundation 
stones  for  an  edifice  of  federalism  al- 
ready exist  in  such  notable  advances  as 
the  European  Economic  Community, 
the  North  Atlantic  Treaty  Organization, 
and  the  Organization  for  Economic 
Cooperation  and  Development.  It  would 
be  foolish  to  minimize  the  obstacles  in 
building  this  federal  system.  Such  a 
venture  calls  for  unusual  vision,  initia- 
tive and  political  genius,  qualities  always 
in  scarce  supply.  What  is  more,  time  is 
running  out.  There  are  two  further 
alternatives,  but  one  seems  impractical 
and  the  second  grim.  As  we  have 
pointed  out  before,  creation  of  a  world 
government  is  unlikely.  On  the  other 
hand,  continuation  of  the  nation-state 
society  along  its  present  highly  differen- 
tiated course  impels  us  to  move  beyond 
the  national  community  toward  federa- 
tion—and soon. 
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ASPECTS  OF  INTERNATIONAL  LAW 


AFFECTING  THE  NAVAL  COMMANDER 


Geoffrey  E.  Carlisle 


Today  the  United  States  faces  grave 
international  problems  of  defense 
against  an  ideology  which  desires  to 
enslave  the  free  peoples  of  the  world. 
To  further  that  defense  we  have  entered 
into  international  alliances  and  pacts 
which  far  surpass  any  similar  peacetime 
alliances  that  the  world  has  ever  known. 
We  have  thrown  our  national  resources 
into  the  fight.  It  is  an  extremely  am- 
bitious program  and  one  in  which  the 
United  States,  as  prime  mover,  carries 
an  overwhelming  burden  of  responsi- 
bility, a  responsibility  which  must  be 
properly  assumed  if  the  program  is  to  be 
successful  and  its  aims  attained.  Success 
will  depend  upon  the  efforts  of  every 
United  States  national  who  may  be 
thrown  into  contact  with  our  friends 
abroad. 

Some  of  you  may  feel  that  interna- 
tional relations  are  of  small  concern  to 
you.  In  order  to  disabuse  you  of  this 
idea  I  want  to  take  a  couple  of  minutes 
to  quote  from  Navy  Regulations,  1948. 

Section  0505  reads: 

1.  In  the  event  of  war  between 
nations  with  which  the  United 
States  is  at  peace,  a  commander 
shall  observe,  and  require  his  com- 
mand to  observe,  the  principles  of 
international  law.  He  shall  make 
every  effort  consistent  with  those 


principles  to  preserve  and  protect 
the  lives  and  property  of  citizens 
of  the  United  States  wherever 
situated. 

2.  When  the  United  States  is  at 
war  he  shall  observe  and  require 
his  command  to  observe,  the  prin- 
ciples of  international  law  and  the 
rules  of  human  warfare.  He  shall 
respect  the  rights  of  neutrals  as 
prescribed  by  international  law 
and  by  pertinent  provisions  of 
treaties,  and  shall  exact  a  like 
observance  from  neutrals. 

Section  0620  reads: 

So  far  as  lies  within  his  power, 
acting  in  conformity  with  interna- 
tional law  and  treaty  obligations, 
the  senior  officer  present  shall 
protect  all  commercial  vessels  and 
aircraft  of  the  United  States  in 
their  lawful  occupations,  and  shall 
advance  the  commercial  interests 
of  his  country. 

Section  1214  reads: 

All  persons  in  the  naval  service, 
in  their  relations  with  foreign  na- 
tions, and  with  the  governments 
or  agents  thereof,  shall  conform 
to  international  law  and  to  the 
precedents  established  by  the 
United  States  in  such  relations. 
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Section  0613  reads: 

On    occasions  where  injury  to 
the    United  States  or  to   citizens 
thereof   is   committed   or   threat- 
ened, in  violation  of  the  principles 
of    international    law    or    treaty 
rights,  the  senior  officer  present 
shall  consult  with  the  diplomatic 
or  consular  representatives  of  the 
United    States,    if    possible,    and 
shall     take    such    action    as    the 
gravity  of  the  situation  demands. 
The  responsibility  for  any  action 
taken  by  a  naval  force,  however, 
rests     wholly     upon     the     senior 
officer  present.  He  shall  immedi- 
ately report  all  the  facts  to  the 
Secretary  of  the  Navy. 
The  above  regulations  impose  upon 
the    commander    far-reaching   responsi- 
bilities and  duties  in  the  field  of  interna- 
tional law,  responsibilities  he  may  not 
escape.    To    carry    out   those    responsi- 
bilities, considerable  on  hand  knowledge 
of    the    subject   is   required.    It   is   not 
practical   for   most  commanders  to  be 
experts  in  this  field  nor  is  it  possible  for 
his  staff  legal  officer  to  have  on  board 
or  access  to  an  adequate  library  on  the 
subject    There    are,    however,    certain 
general  principles  and  areas  with  which 
he    can    be    familiar    and    which    will 
furnish     general     temporary     guidance 
until   exact  advice  may   be  obtained.  I 
will  discuss  some  of  these  with  you. 

If  this  introduction  has  impressed 
you  with  the  importance  of  your  func- 
tion in  international  law  two  questions 
have  probably  occurred  to  you.  They 
are: 

1.  What,  in  outline,  are  the  im- 
portant danger  points  and  aids  with 
which  I  generally  should  be  familiar? 

2.  Where  can  I  supplement  most 
readily  my  present  knowledge  and 
familiarize  myself  with  the  details  of 
these  matters? 

I  shall  answer  the  latter  question 
first.  Here  at  the  Naval  War  College  two 
excellent  methods  are  available.  (1)  In 
the  regular  academic  program  you  are 


now  following  and  (2)  through  the 
correspondence  course  service  available 
to  all  officers.  Both  services  are  staffed 
by  experts  and  the  curriculum  is  care- 
fully thought  out  and  designed  to  meet 
your  needs.  They  form  the  best  method 
of  securing  the  necessary  basic  knowl- 
edge. Additional  knowledge  may,  of 
course,  be  secured  through  reading  and 
experience. 

In  reply  to  the  first  question  it  seems 
to  me  that  the  following  matters  are  of 
primary  importance  although  not  neces- 
sarily in  the  order  named: 

1.  Criminal  jurisdiction  over  our  per- 
sonnel in  foreign  countries. 

2.  Administration  of  foreign  claims. 

3.  Contact  with  foreign  flag  vessels 
on  the  high  seas,  questions  of  blockade 
and  violations  of  foreign  territory. 

4.  Naval  responsibilities  in  U.S.  terri- 
torial waters  and  contiguous  zones. 

5.  General  administration  of  bases 
located  in  foreign  countries. 

To  understand  the  importance  that  I 
place  on  these  matters  it  is  necessary  to 
understand  the  attitude  of  the  foreign 
nations  involved.  The  matter  is  not  a 
simple  one.  It  involves  problems  of 
national  pride  and  economics  as  well  as 
problems  of  defense.  Many  of  our  citi- 
zens are  inclined  to  take  the  position 
that  we  are  acting  for  the  defense  of  the 
free  world  and  that  by  our  unselfish 
contributions  of  men  and  money  we 
should  be  permitted  to  have  pretty 
much  our  own  way  in  foreign  countries. 
That  we  should  be  free  of  restrictions 
and  other  petty  limitations  which  seem 
subordinate  to  the  compelling  necessity 
for  establishing  an  adequate  defense 
system.  The  attitude  is,  "We're  doing 
them  a  favor,  why  should  they  be  less 
than  fully  cooperative?"  Unfortunately 
the  attitude  of  our  allies  does  not 
permit  such  an  approach.  Almost  with- 
out exception  their  attitude  is  that  by 
permitting  the  establishment  of  bases 
within  their  territories  they  are  doing 
the  United  States  a  favor.  This  attitude 
of  governments  accurately   reflects  the 
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attitude  of  their  citizens  and  is  under- 
standable when  the  factors  of  local 
administration  are  considered. 

I  do  not  wish  to  argue  the  merits  of 
either  position.  The  proper  attitude  is, 
of  course,  a  realization  by  both  parties 
of  the  difficulties  involved  and  a  firm 
resolution  by  cognizant  persons  to 
eliminate  as  much  friction  as  possible. 

Proceeding  now  to  a  general  discus- 
sion of  the  above-mentioned  items. 

CRIMINAL  J  URISDICTION 

The  stationing  of  large  numbers  of 
troops  within  the  boundaries  of  a 
friendly  foreign  nation  in  peace  time  is 
an  idea  entirely  new  to  the  world 
community.  It  immediately  raises  seri- 
ous problems  of  criminal  jurisdiction 
because  of  two  equally  well-established 
principles  of  international  law.  The  first 
is  the  theory  of  sovereignty  which  gives 
to  a  state  exclusive  jurisdiction  over  all 
persons  within  its  boundaries.  The 
second  is  the  rule  that  a  State  has 
exclusive  jurisdiction  over  its  armed 
forces.  The  North  Atlantic  Treaty  na- 
tions recognized  the  clash  between  these 
two  principles  and  recognized  the  neces- 
sity for  abandoning  the  traditional  mili- 
tary concept  of  exclusive  jurisdiction  if 
the  sovereign  dignity  of  the  host  State 
was  to  be  maintained. 

In  frank  recognition  of  this  problem 
the  signatories  to  the  North  Atlantic 
Treaty  have  agreed  to  share  jurisdiction 
over  military  forces  and  civilian  com- 
ponents of  one  nation  stationed  within 
the  boundaries  of  other  signatories  to 
the  treaty.  The  formula  established  is 
contained  in  Article  VII  of  the  NATO 
Status  of  Forces  Agreement.  Without 
reading  the  Article  to  you  its  provisions 
are  generally  as  follows: 

1.  Subject  to  certain  enumerated 
provisions  the  sending  state  retains  the 
authority  to  exercise  jurisdiction  over 
its  people  concurrently  with  the  au- 
thorities of  the  receiving  state.  In  other 
words— the     principle     of     equal     and 


concurrent  jurisdiction  is  established. 

2.  Specific  provisions  governing  the 
exercise  of  this  jurisdiction  are  as  fol- 
lows: 

a.  The  sending  state  has  exclusive 
jurisdiction  over  offenses  punishable 
under  its  laws,  including  security  of- 
fenses, but  not  under  the  laws  of  the 
receiving  state.  (Security  offenses  in- 
clude: treason,  espionage,  sabotage  and 
violation  of  law  relating  to  official 
secrets.) 

b.  The  receiving  state  has  exclu- 
sive jurisdiction  over  offenses  punish- 
able under  its  laws  but  not  under  the 
laws  of  the  sending  state. 

3.  In  all  other  cases  the  jurisdiction 
is  concurrrent  and  subject  to  the  follow- 
ing rules: 

a.  The  sending  state  has  primary 
jurisdiction  over  offenses  against  its 
property  or  security  offenses,  offenses 
solely  against  the  property  or  person  of 
another  member  of  the  force  or  civilian 
component  and  offenses  arising  out  of 
an  act  or  omission  done  in  the  per- 
formance of  official  duty. 

b.  The  receiving  state  has  the 
primary  authority  to  exercise  jurisdic- 
tion in  all  other  cases. 

4.  Provision  is  made  for  waiver  of 
jurisdiction  by  either  of  the  parties. 

Thus  you  can  see  that  stripped  of  its 
legalistic  trimmings  the  NATO  Status  of 
Forces  formula  for  exercise  of  jurisdic- 
tion lodges  with  the  receiving  state  the 
primary  right  to  exercise  jurisdiction 
over  our  people  in  the  great  majority  of 
cases  and  in  almost  all  cases  which  may 
cause  serious  friction  between  the  two 
countries.  Such  cases,  for  example,  as 
armed  robbery,  murder,  rape,  assault 
and  other  offenses  of  the  type  com- 
monly committed  by  members  of  the 
military  while  mixing  with  civilian 
populations. 

This  formula  has  been  adopted  by 
our  government  in  bilateral  negotiations 
with  several  countries  and  you  may 
expect  that  it  will  be  the  standard  in 
most  foreign  countries  you  will  visit.  I 


160 


say  this  even  though  there  are  and  will 
be  exceptions  to  it.  In  some  countries 
we  have  found  it  convenient  to  secure 
exclusive  jurisdiction  over  our  people 
and  have  done  so  because,  from  our 
standpoint,  it  is  the  most  practical 
method  of  operation.  In  other  coun- 
tries, we  do  not  even  have  concurrent 
jurisdiction  over  offenses  against  the 
laws  of  the  host  state.  This  is  rare  and  is 
a  situation  we  will  make  every  effort  to 
alter.  It  exists  under  agreement  previ- 
ously negotiated  between  our  country 
and  the  host  country  and  which  we 
hope  will  be  altered  by  having  the 
NATO  Status  of  Forces  Agreement 
come  into  effect  if  it  is  not  altered 
earlier  as  the  result  of  bilateral  negotia- 
tions. 

I  do  not  wish  to  leave  you  with  the 
impression  that  our  people  always  will 
be  subject  to  the  primary  criminal  juris- 
diction of  the  host  state.  We  shall 
continue  to  seek  exclusive  jurisdiction 
in  bilateral  negotiations.  However,  the 
trend  and  precedent  established  by  the 
NATO  formula  are  such  that  we  may 
expect  a  reduction  in  our  rights  to 
exercise  it  even  in  countries  where  it  is 
now  enjoyed.  Nor  do  I  wish  to  leave 
you  with  the  idea  that  you  may  rely  in 
the  NATO  formula  for  all  North  Atlan- 
tic Treaty  countries.  In  many  of  them 
we  are  still  operating  under  previous 
agreements  of  such  a  varied  nature  as  to 
prohibit  their  being  the  subject  of  gen- 
eral discussion. 


commander  possesses  a  very  potent 
weapon  which  was  given  to  him  by  the 
Foreign  Claims  Act.  This  Act,  passed  in 
1942,  was,  and  I  quote,  "for  the  pur- 
pose of  promoting  and  maintaining 
friendly  relations  by  the  prompt  settle- 
ment of  meritorious  claims  in  foreign 
countries."  Under  it  the  field  com- 
mander may  consider  and  settle  claims 
up  to  $2500.  The  Secretary  of  the  Navy 
may  settle  those  between  $2500  and 
$5000  and  may  certify  claims  in  excess 
of  $5000  to  Congress  for  consideration. 

Under  the  Act  you  can  scarcely 
conceive  of  an  act  of  a  member  of  the 
armed  forces  resulting  in  injury  or 
damages  to  an  inhabitant  of  a  foreign 
country  or  to  his  property  which  is  not 
compensable.  When  properly  used,  this 
weapon  alone  will  greatly  increase  the 
respect  for  our  forces  and  will  do  much 
to  still  the  clamor  of  local  citizens  who 
become  outraged  by  such  incidents. 
Most  of  them  can  understand  the  inci- 
dents having  occurred  in  the  first 
instance,  but  few  can  understand  failure 
or  delay  in  compensating  the  injured 
parties.  You  should  be  ever  conscious  of 
the  availability  of  this  procedure  and  its 
flexibility. 

Additional  methods  of  settling  claims 
arising  incidental  to  our  presence  in 
foreign  countries  are  established  by  the 
NATO  Status  of  Forces  Agreement  and 
eventually  will  be  available.  They  also 
are  directed  at  easing  friction  between 
the  two  countries  concerned. 


ADMINISTRATION  OF 
FOREIGN  CLAIMS 

One  of  the  most  serious  sources  of 
friction  arises  from  the  behavior  of  our 
people  abroad  or  from  accidental  in- 
juries which  occur  from  noncombatant 
operations  of  our  forces.  Cases  of 
drunken  driving  resulting  in  deaths  of 
local  citizens  or  the  crash  of  an  airplane 
in  a  populated  area  to  mention  two 
fairly  common  occurrences. 

To    combat    this    friction,   the   naval 


CONTACT  WITH  FOREIGN  FLAG 

VESSELS  ON  THE  HIGH  SEAS, 

QUESTIONS  OF  BLOCKADE 

AND  VIOLATIONS  OF 

FOREIGN  TERRITORY. 

Naval  commanders  or  their  represen- 
tatives arc  frequently  in  contact  with 
foreign  flag  vessels  on  the  high  seas.  The 
existence  of  a  state  of  war  gives  rise  to 
certain  well-recognized  belligerent  rights 
which  arc  in  contravention  to  the  tradi- 
tional concept  of  the  "freedom  of   the 
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seas."  One  of  these  is  the  privilege  of 
visiting  and  searching  foreign  flag  mer- 
chant vessels  to  determine  if  they  are 
carrying  contraband.  In  doing  this  the 
naval  commander  is  exercising  a  right 
which  contributes  to  eventual  victory, 
but  also  he  is  interfering  with  the 
commerce  of  nations  which  are  neutral 
to  the  struggle.  The  right  to  search  is 
given  by  international  law;  the  methods 
to  be  followed  are  strictly  established 
and  must  be  followed  if  the  searching 
vessel  is  to  avoid  offense  to  the  foreign 
flag  and  the  possibility  of  bringing  her 
into  the  war  on  the  side  of  the  opposing 
power. 

Another  situation  in  which  naval 
commanders  or  their  representatives  are 
frequently  in  contact  with  foreign  flags 
is  in  blockade  situations  where  all  com- 
merce is  denied  entry  to  the  ports  or 
parts  of  the  ports  of  an  opposing  belli- 
gerent This  requires  the  stopping  and 
turning  away  of  neutral  vessels.  Here 
too,  definite  rules  are  established  by 
international  law  and  must  be  strictly 
followed  if  offense  is  to  be  avoided. 
Other  than  the  possibility  of  seriously 
offending  a  neutral  is  the  possibility  of 
subjecting  the  United  States  to  damage 
claims  by  reason  of  the  spoilage  of  cargo 
or  delay  in  delivery. 

In  both  of  these  situations  the  cap- 
tain obviously  must  be  familiar  with  the 
applicable  rules  and  regulations.  He 
must  know  how  to  make  a  visit  and 
search  and  what  to  do  if  contraband  is 
discovered.  Similary,  he  must  know  why 
a  blockade  must  be  effective  and  about 
such  matters  as  pursuit  and  the  effect  of 
leaving  station. 

Rules  for  these  problems  are  con- 
tained in  a  volume  called  "instructions 
for  the  Navy  of  the  United  States 
Governing  Maritime  and  Aerial  War- 
fare," which  will  be  replaced  with  a 
revised  and  modernized  volume  some- 
time this  year. 

An  additional  problem  is  raised  by 
the  violation  of  foreign  territories  by 
our   ships   or   aircraft.    Such    incidents, 


aside  from  the  friction  caused,  may  be 
extremely  expensive.  For  example,  the 
Hungarian  incident  of  a  year  ago  cost 
the  United  States  $123,000  in  ransom 
for  four  aviators  forced  down  in  Hun- 
gary. Incidents  of  this  type  may  only  be 
avoided  by  proper  indoctrination  of 
personnel  and  assiduous  care  in  ap- 
proaching such  areas  and  an  understand- 
ing of  the  extent  of  foreign  territory 
including  territorial  waters. 

NAVAL  RESPONSIBILITIES  IN 

TERRITORIAL  WATERS  AND 

CONTIGUOUS  ZONES 

This  subject  is  one  of  great  impor- 
tance to  the  naval  commander.  Impor- 
tant because  the  performance  of  the 
Navy's  primary  mission  of  defense  may 
in  some  degree  conflict  with  the  rights 
of  citizens  of  the  United  States  as  well 
as  those  of  foreign  nations. 

By  definition  territorial  waters  are 
the  belt  of  sea  surrounding  the  territory 
of  the  state,  its  territories  and  posses- 
sions. The  width  of  that  belt  has  been 
the  subject  of  continuing  debate  among 
the  states  of  the  world  and  as  recently 
as  last  August  was  the  subject  of  a 
world-wide  convention.  The  United 
States  traditionally  has  adhered  to  the 
position  that  this  belt  of  water  is  three 
miles  wide.  By  adopting  this  position  it 
has  been  in  concurrence  with  most  of 
the  states  of  the  world,  but  other  states 
have  advocated  an  increase  of  the  width 
to  one  more  in  keeping  with  the  con- 
cepts of  modern  defense.  Historically, 
the  width  was  established  as  the  range 
of  shore  defense  batteries;  this  basis 
alone  obviously  is  archaic.  To  understand 
the  importance  of  territorial  waters,  it  is 
necessary  to  realize  that  within  these 
waters  a  state  is  considered  to  have 
essentially  the  same  powers  of  jurisdic- 
tion and  control  and  regulation  that  it 
exercises  over  land  areas  within  its 
boundaries.  There  are  many  reasons 
advanced  as  to  why  the  United  States 
should  change  its  position  and  advocate 
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an  increase  of  the  width  of  territorial 
waters.  It  seems  almost  self-evident  that 
present  weapons  would  support  this 
position  and  that  we  never  should  per- 
mit a  potential  enemy  to  approach  so 
close  without  serious  challenge.  There 
are,  however,  other  considerations 
which  override  these  basic  self-evident 
factors.  Consider,  for  example,  the  diffi- 
culty and  cost  of  patrolling  a  much 
more  extensive  area,  or,  and  this  also  is 
important  from  a  defense  or  war  stand- 
point, the  limiting  effect  upon  our 
operations  if  we  were  to  recognize  a 
considerably  broader  belt  as  applied  to 
other  states.  Assume,  for  example,  a 
belt  12  miles  wide,  and  then  consider 
the  difficulties  of  exercising  the  well- 
recognized  belligerent  right  of  visit  and 
search  of  neutral  vessels  in  time  of  war 
outside  their  territorial  waters.  An  addi- 
tional consideration  is  the  restrictions 
placed  upon  our  citizens  in  the  fishing 
industry  if  forced  to  fish  further  from 
shore  than  three  miles  or  come  under 
the  regulations  of  the  foreign  state.  I  do 
not  advocate  either  view  of  the  prob- 
lem, but  merely  remark  on  them  as  a 
matter  of  introduction. 

The  Navy  normally  is  charged  in 
wartime  with  the  responsibility  for 
patrolling  and  enforcing  regulations  for 
the  control  of  vessels  in  territorial 
waters.  While  primarily  exercised  by 
vessels,  it  also  involves  the  use  of  air- 
craft. In  peacetime  the  responsibility 
rests  with  the  Coast  Guard. 

The  degree  of  sovereignty  which  a 
state  may  exercise  over  these  territorial 
waters  has  been  the  subject  of  an 
abundance  of  contradictory  writing  by 
authorities  and  further  has  been  compli- 
cated by  the  conflicting  practice  of  the 
various  world  states.  It  appears  that  the 
most  acceptable  and  workable  rule 
would  restrict  the  exercise  of  sover- 
eignty to  that  necessary  to  ensure 
security  and  defense  and  the  protection 
of  its  interests  in  territorial  waters  with- 
out excluding  the  peaceful  navigation  of 
the  area  by  foreign  vessels.  Note  that  it 


is  only  within  these  waters  that  the 
uncontested  exercise  of  sovereignty  has 
been  recognized.  I  think  as  naval  com- 
manders you  should  realize  that  the 
exercise  of  control  within  these  waters 
is  subject  to  much  less  criticism  than  in 
the  additional  zones  I  shall  discuss. 

Areas  beyond  the  territorial  waters 
are  part  of  the  high  seas  and  normally 
are  not  subject  to  the  control  or  sover- 
eignty of  any  state.  However,  as  a 
matter  of  self-defense,  large  areas  of  the 
high  seas  frequently  have  been  desig- 
nated as  "Maritime  Control  Areas"  and 
control  exercised  over  them.  There 
seems  to  be  no  substantial  argument 
with  the  proposition  that  a  state  is 
entitled  to  preserve  the  integrity  of  its 
personality  as  a  state.  In  the  exercise  of 
this  right  of  self-defense  it  is  entitled  to 
take  such  measures  as  are  necessary. 
These  measures  are  subject  only  to  the 
test  of  reasonableness,  but  no  nation 
can  long  maintain  such  control  legally  if 
it  is  unreasonable  under  the  circum- 
stances. The  right  of  self-defense  does 
permit  the  establishment  of  such  zones 
and  control  under  certain  regulations. 
Of  importance  to  the  naval  commander 
is  the  fact  that  in  his  exercise  of  the 
powers  conferred  upon  him  in  relation 
to  such  zones  he  must  be  ever-conscious 
of  the  scrutiny  of  foreign  states  and 
assiduously  must  prevent  his  acts  or 
those  of  his  subordinates  from  violating 
this  reasonableness  test. 

Another  type  of  contiguous  zone  is 
the  "Defensive  Sea  Area."  As  the  name 
implies,  it  is  a  zone  established  for 
defense  around  land  areas  of  the  state. 
It  may  be  restricted  to  the  territorial 
waters  but  also  may  extend  beyond 
them.  In  mode  of  operation,  it  is  like  a 
"Maritime  Control  Area"  with  regula- 
tions established  for  its  administration. 
The  naval  commander  is  responsible  for 
the  enforcement  of  those  regulations 
and  likewise  must  be  conscious  of  the 
possibility  of  his  vessels  violating  defen- 
sive sea  areas  established  by  oilier 
nations. 
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GENERAL  ADMINISTRATION 

Under  this  general  heading  come 
such  things  as  cooperation  and  liaison 
with  local  foreign  authorities.  Internal 
administration  of  a  ship  is  much  the 
same  abroad  as  it  is  in  the  United  States. 
But  administration  of  a  naval  base 
abroad  under  the  provisions  of  the 
North  Atlantic  or  other  treaties  may 
differ  considerably  from  that  of  a  base 
in  this  country.  Language  barriers  and 
the  necessity  of  conforming  to  local 
laws  of  industrial  relations  and  labor, 
currency  restrictions,  use  of  military 
payment  certificates,  potential  black- 
market  activities,  customs  and  imports, 
hiring  of  indigenous  labor,  passive  and 
active  hostility  of  local  populations  to 
the  presence  of  U.S.  personnel  and 
many  other  items  complicate  the  gen- 
eral administration  of  the  foreign  base. 

Most  of  these  things  are  provided  for 
under  technical  bilateral  agreements.  Be- 
cause of  their  seriousness,  all  of  them 
require  a  healthy  respect  if  our  mission 
is  to  be  successful.  All  of  them  require 
knowledge  on  the  part  of  the  naval 
commander. 

In  administering  these  problems 
there  is  no  substitute  for  excellent 
relations  with  local  authorities.  The 
naval  commander  who  insures  that  all 
things  possible  are  done  to  improve 
those  relations  will  not  hit  serious  snags 
in  his  international  relations.  Problems 
which  could  result  in  an  exchange  of 
diplomatic  notes  often  may  be  avoided 
entirely  if  cordial  relations  are  estab- 
lished between  the  Commander  and  the 
Mayor  of  the  town— the  Legal  Officer 
and  the  local  judiciary— and  the  Provost 
Marshall  and  the  local  Chief  of  Police. 
There  is  no  substitute  for  good  public 
relations  abroad  as  well  as  in  the  United 
States. 

Having  stressed  a  few  of  the  spots  in 
which  you  may  anticipate  trouble,  I 
shall  now  mention  a  few  cases,  in 
illustration,  that  have  been  in  our  office. 

1.  A  little  over  a  year  ago,  a  sailor 


attached  to  the  Naval  Base  at  Port 
Lyautey,  French  Morocco,  went  on  a 
drinking  binge.  During  its  course,  he 
drove  his  vehicle  in  such  a  manner  that 
two  people  were  struck  and  killed  and 
another  seriously  injured.  We  had  been 
exercising  what  was  in  effect  concurrent 
jurisdiction  and  had  been  enjoying  a 
local  arrangement  whereby  the  local 
authorities  would  surrender  our  persons 
to  us  for  trial  upon  receipt  of  a  simple 
request  from  the  Base  Commander.  This 
particular  case  was  so  flagrantly  offen- 
sive to  local  citizens  that  the  local 
authorities  refused  to  permit  us  to 
exercise  jurisdiction  over  him  and 
undertook  his  trial  and  punishment.  The 
entire  situation  turned  into  a  comedy  of 
errors.  On  one  hand  the  Navy  was 
insistent  on  his  return,  even  though  not 
legally  entitled  to  him;  on  the  other 
hand,  the  French  were  adamant  in  their 
refusal  to  surrender  him.  The  final 
solution  was  even  more  farcial.  The 
French  court  finally  tried  and  convicted 
him,  sentenced  him  to  pay  a  $520  fine 
and  to  be  confined  for  four  months,  and 
then  suspended  the  confinement. 

Clearly,  the  outcome  was  a  mis- 
carriage of  justice;  one  which  would  not 
have  happened  if  we  had  been  entitled 
either  to  primary  or  exclusive  jurisdic- 
tion within  that  area. 

2.  An  officer  stationed  in  a  foreign 
country  as  a  part  of  the  Military  Mission 
accidentally  struck  a  child  with  a  small 
stone,  resulting  in  a  slight  abrasion  to 
his  scalp.  In  the  particular  country  we 
have  no  jurisdictional  rights  over  our 
people  for  violation  of  local  law  and  are 
bound  to  permit  our  people  to  be  tried 
by  local  courts  in  accordance  with  their 
rules  of  evidence.  This  offense  started  as 
a  misdemeanor  in  the  lowest  court  but, 
as  the  result  of  political  manipulations 
of  the  child's  father  for  financial  gain, 
was  successively  removed  to  higher 
courts  and  the  officer  charged  with 
"putting  a  life  in  danger"  and  subject  to 
a  minimum  punishment  of  one  year's 
confinement    in    a    local    penitentiary. 
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You  may  be  sure  that  many  foreign  jails 
do  not  approach  the  standards  of  our 
worst  in  cleanliness.  You  also  might  be 
interested  to  know  that  their  local 
judicial  system  does  not  permit  the 
defendant  to  introduce  expert  witnesses 
or  to  cross-examine  those  produced  by 
the  state.  This  case  illustrates  two 
things:  (1)  the  difficulties  caused  by 
lack  of  jurisdiction,  and  (2)  a  problem 
which  might  have  been  resolved  quickly 
and  promptly  if  handled  under  the 
Foreign  Claims  Act  and  the  father 
placated. 

3.  A  sentry  aboard  one  of  our  ships 
in  a  foreign  harbor  discerned  a  native 
rowing  rapidly  away  from  another  ship 
in  the  nest  and  heard  shouts  from 
persons  aboard  that  ship.  The  sentry 
ordered  the  native  to  halt  and  repeated 
the  order  several  times.  When  the  native 
did  not  halt,  he  fired  a  shot,  intending  it 
to  pass  over  the  head  of  the  man  in  the 
boat.  Instead  it  passed  through  his  chest 
and  resulted  in  immediate  death.  When 
the  matter  was  brought  to  our  attention 
in  Washington,  it  had  been  the  subject 
of  much  comment  in  the  local  press 
and,  as  the  result  of  the  protests  of  the 
victim's  dependents,  had  been  the  sub- 
ject of  a  diplomatic  note  to  our  govern- 
ment demanding  immediate  indemnifi- 
cation. From  the  information  received, 
it  appeared  that  the  Navy  had  been 
waiting  for  the  results  of  a  court  of 
inquiry  before  taking  any  steps  to  con- 
tact the  victim's  dependents.  At  that 
point  the  demands  were  well  under  the 
$2500  limit  imposed  on  the  local  Com- 
mander under  the  Foreign  Claims  Act. 
While  the  sentry  was  absolved  from 
wrong-doing,  the  Judge  Advocate  Gen- 
eral ruled  that  the  force  used  was 
excessive  and  the  matter  cognizable 
under  the  Act.  The  same  determination 
could  have  been  made  in  the  field.  This 
is  an  example  of  an  incident  where 
prompt  action  under  the  Foreign  Claims 
Act  would  have  prevented  considerable 
local  comment  and  ill  will. 

4.  Each    foreign    country    has   local 


labor  laws  which  must  either  be  com- 
plied with  in  the  hiring  of  indigenous 
labor  or  must  be  avoided  by  govern- 
mental agreement.  Sometimes  it  is  diffi- 
cult, if  not  illegal,  for  us  to  comply  with 
those  laws.  For  example,  local  laws  in 
the  United  Kingdom  requires  the  em- 
ployer to  make  a  regular  contribution  to 
the  United  Kingdom's  Health  Insurance 
Fund.  It  thus  would  follow  that  the 
United  States,  as  an  employer  of  United 
Kingdom  nationals,  would  be  required 
by  their  laws  to  make  this  contribution. 
The  matter  is  complicated  by  United 
States  law.  Under  currently  effective 
statutes,  the  Comptroller  General  has 
ruled  that:  In  the  absence  of  a  statute  or 
treaty  to  the  contrary,  payroll  deduc- 
tions may  not  be  made  pursuant  to 
foreign  social  security  laws  from  the 
salaries  of  indigenous  employees  nor 
may  employer  contributions  be  made 
by  the  Navy  Department  for  such  em- 
ployees under  such  laws.  In  the  United 
Kingdom  we  have  had  an  express  agree- 
ment exempting  the  United  States  from 
such  payments.  As  this  authority  is 
temporary  in  nature,  we  must  secure 
legislation  which  would  permit  such 
payments  or  be  sure  that  provisions  for 
them  are  incorporated  into  future  agree- 
ments between  our  governments. 

The  point  of  importance  to  you  is  an 
understanding  that  such  payments 
should  be  considered  carefully  and 
evaluated  under  current  agreements  or 
laws  in  order  to  avoid  paying  un- 
reimbursable  amounts  and  also  so  that 
we  can  explain  to  foreign  governments 
our  inability  to  make  such  payments. 
New  agreements  ordinarily  will  contain 
a  provision  relative  to  this  matter  and 
will  provide  for  their  payment  or 
avoidance. 

5.  Taxes  encountered  in  foreign 
countries  frequently  are  quite  different 
from  those  imposed  by  our  State  and 
Federal  Governments  in  this  country. 
For  example,  one  foreign  government 
has  a  tax  imposed  on  the  tenant  which 
depends  upon  the  number  of  doors  and 
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windows  in  the  dwelling,  coupled  with 
the  size  of  the  living  area  involved.  To 
my  knowledge,  we  have  no  similar  tax 
in  the  United  States.  Other  taxes  in- 
clude personal  property  and  road  taxes. 
All  of  these  matters  are  important  be- 
cause they  reduce— at  least  indirectly— 
the  pay  of  personnel.  They  also  deter- 
mine, in  part,  the  attractiveness  of 
foreign  duty  for  personnel.  They  are  all 
subject  to  governmental  agreement  and 
wherever  possible  will  be  eliminated. 
Their  importance  to  you  is  is  primarily 
one  of  knowing  that  such  taxes  may 
have  to  be  paid  and  that  it  is  necessary 
to  make  a  proper  determination  of  this 
matter  in  order  that  personnel  may  be 
advised  correctly. 

6.  Jurisdiction  over  civilian  per- 
sonnel as  exercised  under  the  NATO 
and  other  agreements  and  as  a  result  of 
supporting  operations  raises  the  respon- 
sibility for  trying  civilians  by  courts- 
martial  or  other  appropriate  military 
tribunals.  This  responsibility  may  arise 
on  any  leased  base  area  or  within  the 
Military  Sea  Transportation  Service. 
Under  the  Uniform  Code  of  Military 
Justice  (Articles  2(10,  11  and  12)), 
appropriate  Commanders  may  try 
civilian  personnel  employed  by,  serving 
with,  or  accompanying  the  armed 
forces. 

Trial  of  civilians  is  not  unknown  to 
the  Navy  and  little  trouble  in  establish- 
ing proper  tribunals  and  effecting  the 
trials  is  anticipated. 

The  problem  as  it  may  affect  you  is 
whether,  in  a  particular  case,  a  civilian  is 
subject  to  your  authority  and  trial. 

A  recent  case  in  our  office  involved 
the  problem  of  the  trial  of  civilian 
employees  serving  aboard  MSTS  vessels. 
As  you  probably  know  the  Military  Sea 
Transportation  Service  is  made  up  of 
various  types  of  vessels— some  are 
owned  by  the  Government— others  are 
chartered  on  a  space  or  bareboat  basis. 
The  Judge  Advocate  General  was  re- 
cently of  the  opinion  with  regard  to 
MSTS    vessels   that   those    civilian    per- 


sonnel employed  on  Government-owned 
vessels  or  vessels  chartered  on  a  bare- 
boat basis  and  integrated  in  the  MSTS 
fleet  were  subject  to  court-martial  juris- 
diction when  the  vessels  were  operating 
outside  the  continental  United  States. 
He  was  of  the  further  opinion  that 
personnel  of  vessels  owned  by  com- 
mercial steamship  companies  under  voy- 
age or  space  charter  were  not  suf- 
ficiently under  military  command  to 
subject  them  to  trial  by  court-martial 
unless  they  became  integrated  into  a 
task  force  engaged  in  military  opera- 
tions. 

You  can  understand  from  the  above 
remarks  that  the  solution  of  the  prob- 
lems of  the  military  commander  in  this 
regard  well  might  depend  upon  the 
geographical  location  of  the  vessel  and 
the  mission  to  which  it  is  committed. 

Exercise  of  jurisdiction  depends  also 
upon  underlying  agreements  with  the 
government  within  whose  jurisdic- 
tion—outside the  United  States  and  off 
the  high  seas— the  alleged  crime  occurs. 

It  would  be  possible  for  me  to 
multiply  these  examples  almost  ad  in- 
finitum but  no  useful  purpose  would  be 
served  thereby.  Enough  has  been  said  to 
indicate  the  concrete  nature  of  the 
problems  involved. 

CONCLUSION 

In  conclusion  let  us  sum  up  the 
message  that  I  have  tried  to  bring  to 
you. 

I  have  taken  for  major  treatment  in 
this  talk  the  problems  which  face  Staff 
and  Command  Officers  in  foreign  coun- 
tries and  have  tried  to  point  out  some  of 
the  more  important  areas  of  possible 
friction  with  which  you  will  have  to 
deal. 

I  have  said  to  you  that  some  of  these 
problems  revolve  around: 

1.  Criminal  jurisdiction  in  foreign 
countries. 

2.  Administration  of  foreign  claims. 

3.  Contacts  with  foreign  flag  vessels 
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on  the  high  seas  as  the  result  of  block- 
ade and  visit  and  search  and  the  results 
of  violation  of  foreign  territory. 
I  have  discussed  briefly: 

4.  Naval  responsibilities  within  con- 
tiguous zones. 

5.  General  administration  of  foreign 
bases 

and  I  have  attempted  to  impress  upon 


you  the  necessity  for  considerable  on 
hand  knowledge  of  the  pertinent  parts 
of  international  law  and  to  point  out 
some  of  the  sources  of  information 
available. 

If  I  have  accomplished  this,  I  feel 
that  I  have  done  as  much  as  time 
permits  and  that  my  visit  with  you  has 
been  successful. 


«F 
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INTRODUCTION  TO  INTERNATIONAL  LAW 


AS  IT  PERTAINS  TO  THE  NAVAL  OFFICER 


Wilfred  A.  Hearn 


My  subject  is  an  introduction  to 
international  law  as  it  pertains  to  the 
naval  officer.  My  approach  will  be  to 
introduce  you  in  general  fashion  to 
some  of  the  areas  of  concern  to  the 
naval  officer  to  which  the  principles  of 
international  law  apply.  My  aim  is  to 
stimulate  your  interest  in  the  direction 
of  the  problems  you  will  discuss  during 
this  study  and,  by  example,  demon- 
strate the  importance  of  having  stored 
in  your  arsenal  of  knowledge  some  of 
the  principles  of  international  law  which 
you  will  need  to  know  for  decision- 
making purposes  in  the  years  ahead. 
Without  attempting  to  list  them  in  any 
order  of  importance,  let  me  name  a  few 
of  the  problems  of  an  international 
character  which  are  current  today: 

1.  The  tendency  of  states  to  claim 
an  extension  of  sovereignty  or  jurisdic- 
tion over  areas  of  the  high  seas. 

2.  The  right  of  visit  and  search  of 
ships  on  the  high  seas. 

3.  The  proposed  convention  on  re- 
turn of  astronauts  and  space  vehicles. 

4.  The  visits  of  nuclear  ships  to 
foreign  ports. 

5.  NATO  Multilateral  Force. 

6.  Status  of  Forces  Agreements. 


At  first  you  might  think  that  these 
are  quite  dissociated  subjects,  but  there 
is  a  common  thread  which  ties  most  of 
them  together;  that  is,  that  two  or  more 
countries  are  trying  to  work  out  a 
solution  to  a  problem,  or  a  potential 
problem,  of  military  interest.  The  tool 
that  is  being  utilized  is  our  subject- 
international  law. 

Thus,  the  scope  of  the  subject  matter 
we  are  going  to  explore  and  study  here 
is  as  broad  as  the  world  itself.  Some 
problems  are  old,  steeped  with  tradition 
and  state  practice  of  long  standing,  such 
as  the  law  of  the  sea.  Some  are  so  new 
we  deal  in  terms  of  analogy  rather  than 
precedent,  such  as  the  law  of  outer 
space  and  the  law  of  inner  space.  Some 
are  glamorous  headline-makers.  Many 
are  resolved  with  little  public  notice. 


*- 


I  am  sure  that  some  of  you  have 
asked  yourselves:  Why  study  inter- 
national law?  What  is  its  significance  to 
me  as  a  military  officer?  With  the 
uniformed  lawyers  available  in  the  mili- 
tary services,  the  political  advisors 
assigned  to   major  commands,  and  the 
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ready  access  to  departmental  head- 
quarters and  the  Department  of  State  in 
Washington  through  modern  communi- 
cations, why  should  we,  as  military 
officers,  study  or  concern  ourselves  with 
the  study  of  international  law?  Perhaps 
a  good  reason  why  you  should,  could  be 
given  by  the  Commanding  Officer  of  the 
Hale  who— while  on  patrol  in  the  area  of 
the  Grand  Banks  some  few  years  ago— 
received  out  of  the  blue  an  Operational 
Immediate  ordering  him  to  intercept 
and  board  a  Russian  trawler  suspected 
of  cutting  the  transatlantic  cables. 

In  reply  to  such  a  question,  I  would 
say  that  international  law  problems  of 
military  significance  will  become  the 
ordinary  bill-of-fare  for  many  of  you; 
and  the  more  a  military  commander 
knows  about  the  subject,  the  better  his 
position  to  discharge  his  duties  and 
responsibilities.  Further,  a  commander 
would  be  hard  pressed  to  request  in- 
structions when  confronted  with  a  novel 
international  situation  unless  he  under- 
stood the  legal  implications  and  could 
recognize  and  evaluate  the  salient  facts. 

Military  officers,  as  a  class,  deal  in 
the  arena  of  public  international  law 
and  international  relations  more  than 
any  group  in  government  with  the  ex- 
ception of  State  Department  personnel. 
Our  commanders  on  foreign  soil  do  so 
daily.  The  commander  in  Korea  is 
operating  under  an  international  organi- 
zation, the  United  Nations,  carrying  out 
or  enforcing  an  armistice  or  truce.  If  he 
is  unfamiliar  with  its  provisions,  its 
implications,  and  its  legal  significance  in 
the  international  community,  he  will  be 
hard  pressed  to  fulfill  the  responsibili- 
ties reposed  upon  him.  The  commander 
in  Berlin  must  know  the  terms  of  the 
agreement  under  which  he  is  garrisoned 
in  Berlin  and  where  the  North  Atlantic 
Treaty  Organization  fits  into  the  scheme 
of  things.  How  far  can  he  go  and  still  be 
within  the  agreement;  how  far  may  he 
permit  the  East  Germans  to  go  before 
they  violate  the  terms  of  the  agreement; 
and   what   would   be   the   legal   implica- 


tions of  each  of  these  situations?  The 
commander  at  Guantanamo  Bay,  Cuba, 
must  know  the  terms  of  the  two  treaties 
and  the  lease  agreement  between  the 
United  States  and  Cuba  which  govern 
our  rights  to  the  Naval  Base  at  Guan- 
tanamo, in  order  not  to  give  Castro  any 
legal  basis  for  abrogating  these  agree- 
ments. 

The  commanding  officer  of  any  mili- 
tary activity  stationed  in  a  foreign  coun- 
try must  be  familiar  with  the  agree- 
ments under  which  he  is  operating,  such 
as  base  rights  and  status  of  forces 
agreements.  The  commander  at  sea  must 
know  the  rights  and  obligations  with 
respect  to  international  waters,  terri- 
torial sea,  and  the  rights  of  a  man-of-war 
in  foreign  territorial  seas  and  in  foreign 
ports.  The  air  commander  must  realize 
the  legal  significance  of  foreign  bound- 
aries overflying  foreign  territory,  and 
other  rights  obtained  from  foreign  gov- 
ernments. These  are  all  matters  involv- 
ing international  relations. 


Up  to  this  point,  I  have  been  speak- 
ing in  terms  of  generalities.  But  it  is  the 
specific  cases  and  situations  which  have 
arisen  in  the  past,  and  which  may  be 
expected  to  occur  again  in  kind,  that 
demonstrate  the  significance  of  interna- 
tional law  to  the  naval  officer  and  to 
military  officers  generally.  As  I  men- 
tioned a  few  moments  ago,  some  prob- 
lems are  old  and  some  are  new.  This 
brings  to  mind  the  case  of  the  yacht 
Adventuress  and  the  pilot  boat  Storm- 
along.  The  question  presented  was  the 
right,  in  time  of  peace,  of  the  vessels  of 
one  nation  to  visit  and  search  vessels  of 
another  nation  which  are  proceeding 
peacefully  on  the  high  seas  between  two 
foreign  ports.  Factually,  the  Adven- 
turess and  Stormalong  were  two  U.S. 
registered  merchant  vessels,  flying  the 
U.S.  flag,  proceeding  between  the  ports 
of  two  friendly  countries  in  the  Carib- 
bean. There  was  some  evidence  that  a 
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third  unfriendly  Caribbean  country 
might  attempt  to  visit  and  search  these 
ships.  A  U.S.  Navy  destroyer  was  dis- 
patched to  the  scene  with  orders  to 
prevent  any  such  action. 

These  orders  were  given  under  the 
principle  of  international  law  that  mer- 
chant vessels  of  one  country,  when 
proceeding  peacefully  in  pursuit  of  com- 
merce, are  not  subject  to  visit  and 
search  on  the  high  seas  by  officials  of 
another  country.  An  interesting  thing 
about  this  case  is  that  the  correspond- 
ence relating  to  the  Adventuress  and 
Stormalong  was  found  among  some  old 
files  in  my  office.  The  advice  to  the 
Chief  of  Naval  Operations  from  the 
Judge  Advocate  General  was  dated  April 
15,  1936.  The  reason  I  cite  this  incident 
is  that  it  might  well  have  happened 
yesterday  in  view  of  our  present  rela- 
tions with  Cuba.  It  might  well  happen 
again  tomorrow.  When  it  happens  next, 
by  happenstance,  you  might  be  the 
commanding  officer  of  the  ship  in- 
volved. 

This  question  of  the  right  of  warships 
to  visit  and  search  merchant  vessels  of 
another  country  on  the  high  seas  has 
arisen  in  various  forms  over  the  years. 
The  Santa  Maria  incident,  in  1961,  was 
such  a  case.  As  you  may  recall,  a  group 
of  Portuguese  rebels  under  command  of 
Captain  Henrique  Galvao  in  January 
1961  took  command  by  force  of  the 
Santa  Maria  as  she  was  departing 
Curacao  on  a  return  voyage  to  Lisbon. 
There  were  600  passengers  aboard,  in- 
cluding 42  Americans.  Captain  Galvao 
professed  to  be  seeking  the  overthrow 
of  the  Portuguese  Government.  At  the 
request  of  the  Portuguese  Government, 
U.S.  naval  forces  undertook  the  re- 
covery of  the  vessel.  Action  included 
locating  the  Santa  Maria  and  keeping 
her  under  surveillance  for  several  days. 
It  included  negotiations  on  the  high  seas 
between  Rear  Admiral  Allen  Smith,  Jr., 
and  Captain  Galvao,  with  the  result  that 
the  Santa  Maria  was  brought  into  Recife 
by    Galvao,    the    passengers    were    dis- 


charged, and  the  ship  was  returned  to 
the  Government  of  Portugal.  This  is 
what  our  actions  were  designed  to  bring 
about,  and  they  worked. 

A  similar  case  was  the  seizure  of  the 
Venezuelan  freighter  Anzoategue  in 
February  1963  by  left-wing  guerrillas 
who  were  opposed  to  the  government  of 
Venezuelan  President  Betancourt.  The 
Santa  Maria  and  Anzoategue  incidents 
also  involved,  among  others,  interna- 
tional law  questions  of  piracy  and  insur- 
gency, in  addition  to  the  question  of 
visit,  search  and  seizure. 

We  have  noted  the  question  of  visit 
and  search  of  merchant  ships.  Let  us 
take  a  look  now  at  warships.  A  warship 
on  the  high  seas  is  not  subject  to  the 
jurisdiction  of  any  state  other  than  her 
own.  Generally  speaking,  the  same  is 
true  of  warships  in  foreign  ports  and 
waters.  The  general  doctrine  is,  there- 
fore, that  a  warship  remains  under  the 
exclusive  jurisdiction  of  her  flag-state  on 
the  high  seas  and  during  her  entry  and 
stay  in  foreign  ports.  No  legal  pro- 
ceedings can  be  taken  against  her  either 
for  damages  for  collision,  for  a  salvage 
award,  or  for  any  other  cause,  and  no 
official  of  the  territorial  (or  host)  state 
is  authorized  to  board  the  vessel  with- 
out the  permission  of  the  commanding 
officer. 

Are  there  any  exceptions?  It  may 
surprise  some  of  you  to  learn  that  there 
is  one  by  agreement— the  Antarctic 
Treaty  which  entered  into  force  in  June 
1961.  An  article  of  the  treaty  states,  in 
order  to  promote  the  treaty's  peaceful 
objectives  and  to  ensure  disclosure  of 
violations  of  its  prohibitions,  that  ob- 
servers shall  have  complete  freedom  of 
access  for  inspection.  Specifically,  it 
provides:  "All  areas  of  Antarctica,  in- 
cluding all  stations,  installations  and 
equipment  within  those  areas,  and  all 
ships  and  aircraft  at  points  of  dis- 
charging or  embarking  cargoes  of  per- 
sonnel in  Antarctica,  shall  be  open  at  all 
times  to  inspection  by  such  observers." 
Does  this  provision  in  the  treaty  mean 
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that  U.S.  Navy  ships  and  planes  in 
Antarctica  would  have  to  submit  to 
inspections  by  Soviet  observers?  The 
answer  is  probably  yes. 

The  United  States  decided  to  exer- 
cise the  right  to  unilateral  inspection 
during  the  current  astral  summer  season, 
and  announced  this  decision  to  the 
other  signatories.  The  Arms  Control  and 
Disarmament  Agency  prepared  an  in- 
spection plan  which  was  coordinated 
with  U.S.  Government  departments  con- 
cerned, including  the  Navy.  The  plan 
called  for  two  teams  of  three  civilian 
observers  to  inspect  foreign  installa- 
tions, ships,  and  planes.  As  a  result  of 
inspections  of  Russian  installations, 
planes  and  ships,  reciprocal  inspections 
by  the  Russians  may  be  expected. 

In  regard  to  the  sovereign  immunity 
of  American  warships,  Navy  Regulations 
explicitly  prohibit  the  commanding 
officer  from  permitting  his  command  to 
be  searched  by  any  person  representing 
a  foreign  state.  In  order  to  preclude 
posing  a  dilemma  to  our  ship  and 
aircraft  commanders,  and  in  order  to 
comply  with  the  treaty,  the  Chief  of 
Naval  Operations  has  authorized  inspec- 
tion of  Navy  ships  and  planes  by  foreign 
representatives  in  Antarctica.  The  literal 
and  intended  interpretation  of  the 
treaty  does  not  restrict  an  observer  to  a 
superficial  topside  inspection  but  would 
permit  an  inspection  of  all  compart- 
ments, right  down  to  the  bilges.  The 
observer  could  see  everything  in  a  com- 
partment including  safes,  files,  cabinets 
and  desk  drawers.  In  effect,  there  is  no 
protected  sanctuary  aboard  a  Navy  ship 
or  plane  in  Antarctica.  For  this  reason, 
CNO  also  has  ordered  all  activities,  and 
ships  proceeding  to  Antarctica,  to  re- 
move any  classified  material  that  might 
be  compromised  by  inspection. 


-X- 


Turning  from  sea  problems  to  those 
on  land,  let  us  take  a  look  at  Cuba.  With 
the  Castro  regime  hostile  to  the  United 


States,  international  law  problems  con- 
fronting us  in  Guantanamo  have  been 
many  and  varied. 

On  26  November  1963,  we  received 
an  Operational  Immediate  message  from 
the  Commander  Naval  Base  Guan- 
tanamo stating  that  a  Cuban  fishing 
vessel,  the  Indalecio,  had  entered  the 
Guantanamo  Defensive  Sea  Area.  The 
Cuban  ensign  was  at  half-mast  and 
someone  was  waving  a  white  flag  from 
the  bow.  The  vessel  requested  per- 
mission to  enter  the  Naval  Base  for 
"asylum."  After  boarding  the  vessel,  it 
was  discovered  that  there  were  five  men, 
four  women,  and  three  children  who 
wanted  to  enter  the  base.  Three  crew 
members  and  the  captain  were  being 
held  at  gunpoint.  Castro's  government 
knew  that  these  Cubans  had  arrived  on 
the  base,  since  a  Cuban  Army  officer 
subsequently  appeared  at  the  northeast 
gate  and  informally  asked  that  the 
refugees  be  returned  to  Cuba.  We  were 
concerned  that  Castro  would  charge  the 
Cubans  with  being  fugitives  from  Cuban 
justice,  and  demand  that  we  return 
them  to  him  under  the  terms  of  the 
1903  treaty  with  Cuba.  Article  IV  of 
the  1903  treaty  provides:  "Fugitives 
from  justice  charged  with  crimes  or 
misdemeanors  amenable  to  Cuban  law, 
taking  refuge  within  [the  Base]  shall  be 
delivered  up  by  the  United  States  au- 
thorities on  demand  by  duly  authorized 
Cuban  authorities."  As  a  matter  of 
policy,  the  United  States  Government 
frequently  has  stated  that  it  intends  to 
comply  strictly  with  the  terms  of  the 
1903  treaty. 

The  United  States,  as  you  know,  has 
never  accepted  the  principle  of  giving 
political  asylum.  Navy  Regulations 
specifically  prohibit  naval  officers  from 
granting  political  asylum,  and  permits 
only  the  granting  of  temporary  refuge 
to  persons  in  imminent  danger  from 
mob  violence.  Since  the  defectors  al- 
ready were  on  the  base,  the  only  course 
of  action  to  avoid  a  later  charge  that  the 
United  States  was  violating  the  treaty 
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was  to  remove  the  refugees  from  the 
base  as  soon  as  possible.  The  refugees 
were  sent  to  Puerto  Rico  that  evening. 

Another  Guantanamo  problem  was 
one  with  which  you  are  all  familiar— the 
water  incident  of  1964.  On  2  February 
1964,  four  Cuban  fishing  vessels  were 
observed  by  units  of  the  United  States 
Coast  Guard  to  be  fishing  off  East  Key 
in  the  Dry  Tortugas,  Florida,  within  the 
territorial  sea  of  the  United  States  and 
in  violation  of  U.S.  law.  At  the  time, 
federal  law  contained  no  penal  sanc- 
tions. Therefore,  the  boats  and  crews 
were  turned  over  to  Florida  authorities, 
since  the  Cubans  were  fishing  in  viola- 
tion of  a  Florida  conservation  law. 
Castro  labeled  the  U.S.  actions  as  an  act 
of  piracy.  In  retaliation,  he  decided  to 
deprive  the  Guantanamo  Naval  Base  of 
fresh  water.  Here  is  a  case  where  our 
water  was  cut  off  literally,  but  not 
figuratively— for,  as  you  know,  we  have 
survived. 

One  of  the  knottiest  and  most  recur- 
rent problems  to  be  handled  by  the 
overseas  commander  is  that  of  jurisdic- 
tion over  military  personnel  who  have 
committed  offenses  in  foreign  countries. 
The  United  States  long  ago  recognized 
the  fact  that  the  only  true  security  in 
the  world  today  is  collective  security.  In 
furtherance  of  this  concept,  the  United 
States  has  entered  into  many  alliances 
with  other  nations  of  the  free  world  in 
order  to  protect  itself  as  well  as  assist  in 
the  protection  of  these  friendly  coun- 
tries. One  such  alliance  is  the  North 
Atlantic  Treaty  Organization.  And,  as  a 
part  of  our  contribution  to  this  partner- 
ship, we  have  stationed  a  sizeable  num- 
ber of  our  military  forces  in  Europe.  In 
other  friendly  countries  throughout  the 
world,  our  armed  forces  are  assigned  in 
more  limited  numbers. 

The  understanding  with  each  country 
in  which  our  forces  are  stationed  in- 
cludes specific  arrangements  with  re- 
spect to  the  exercise  of  criminal  jurisdic- 
tion over  these  forces.  This  aspect  of  the 
relationship  between  our  forces  and  the 


host  state  is  sometimes  controversial,  as 
with  the  Girard  case  in  Japan,  and,  at 
times,  has  received  a  great  amount  of 
publicity. 

The  major  concept  of  status  of  forces 
agreements  is  the  establishment  of  con- 
current jurisdiction,  together  with  a 
scheme  designed  to  divide  the  exercise 
of  jurisdiction  between  the  authorities 
of  the  sending  state  and  the  host  state, 
based  upon  the  principle  of  primary 
interest.  In  general,  the  military  authori- 
ties of  the  sending  state  are  given  the 
primary  right  to  exercise  jurisdiction 
over  a  member  of  a  force— or  civilian 
component— when  the  offense  involves 
the  property  of  the  sending  state,  the 
person  or  property  of  a  member  of  the 
force,  a  civilian  component  of  the 
sending  state,  or  a  dependent;  or  if  the 
offense  arises  out  of  the  performance  of 
official  duties.  In  all  other  cases,  the 
receiving  state  has  primary  jurisdiction. 
As  you  might  imagine,  the  question  of 
whether  an  offense  was  committed  in 
the  performance  of  official  duty  is  not 
always  an  easy  one. 

I  am  reminded  of  a  meeting  I  had 
recently  with  the  Turkish  Minister  of 
Justice  on  the  occasion  of  his  visit  to 
this  country.  During  discussions  with 
the  three  service  JAG's,  the  Minister  was 
asked  if  "duty  certificates"  were  giving 
the  Turkish  authorities  any  problems. 
His  reply  went  something  like  this:  "An 
American  serviceman  spends  the  day 
fishing,  and  on  his  way  home  stops  at  a 
tavern  and  has  several  drinks.  He  leaves 
the  tavern  and  is  involved  in  an  auto- 
mobile accident  which  is  clearly  the 
result  of  his  drinking.  The  next  morning 
he  shows  up  in  court  with  a  certificate 
executed  in  behalf  of  his  command 
stating  that  at  the  time  of  the  accident 
he  was  in  the  performance  of  official 
duties.  Yes,  duty  certificates  do  give  us 
problems  at  times."  Of  course,  the 
Minister  was  speaking  hypothetically 
and  was  not  referring  to  an  actual  case. 
But  it  points  to  the  need  for  fair  dealing 
at  all  levels  in  order  to  gain  the  mutual 
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respect  needed  for  maintaining  satisfac- 
tory relationships  with  officials  of  the 
host  states. 


* 


I  have  touched  land  and  sea  problems 
confronting  commanders.  I  would  like 
to  mention  a  current  legal  problem  that 
confronts  us  in  the  air.  The  introduction 
of  modern  high-speed,  high-altitude 
commercial  jet  aircraft  and  the  at- 
tendant requirements  for  traffic  control 
systems,  navigational  aids,  and  exten- 
sion of  runways— among  other  things- 
have  increased  the  cost  of  maintaining 
international  air  routes.  In  order  to 
defray  these  increased  costs,  some  states 
have  established  a  system  of  user 
charges.  These  charges  not  only  involve 
payment  for  services  rendered  and  sup- 
plies furnished— such  as  fuel— but  also  a 
general  charge  for  use  of  the  system. 
They  are  being  imposed  on  state-owned 
aircraft,  including  military  aircraft,  as 
well  as  on  civil  aircraft.  With  respect  to 
the  payment  of  aviation  user  charges 
under  international  law,  state  aircraft 
(including  military  aircraft),  like  war- 
ships, are  deemed  to  be  state  instru- 
mentalities. No  military  aircraft  is  au- 
thorized to  fly  over  the  territory  of 
another  state,  or  land  thereon,  without 
special  permission.  In  case  of  such  per- 
mission, the  military  aircraft  should 
enjoy,  in  principle— and  in  the  absence 
of  special  stipulation— the  privileges 
which  customarily  are  accorded  to  for- 
eign warships.  These  privileges  include 
immunity  from  search,  seizure,  and 
inspection,  and  exemption  from  fees, 
taxes,  duties,  and  other  charges  paid 
normally  by  civil  aircraft.  Of  course, 
charges  related  directly  to  supplies  and 
services  specifically  requested  by  the 
aircraft  commander  should  be  paid.  It  is 
our  view  that  no  other  charges  can  be 
required.  Diplomatic  representations  are 
being  made  to  the  various  governments 
involved. 


-X- 


Now  let  us  look  briefly  at  the  devel- 
oping law  of  the  spaces— "outer  space" 
and  "inner  space."  In  the  field  of  outer 
space,  the  Legal  Subcommittee  of  the 
U.N.  Committee  on  Peaceful  Uses  of 
Outer  Space  considered  two  important 
documents  at  a  meeting  in  Geneva  in 
March  1964.  The  United  States  sub- 
mitted two  draft  treaties:  (1)  Assistance 
to  and  Return  of  Astronauts  and  Space 
Vehicles;  and  (2)  Liability  for  Damage 
Caused  by  Objects  Launched  into  Outer 
Space.  No  agreed  texts  were  produced. 
As  in  the  past,  the  military  services  will 
participate  with  DOD  in  the  develop- 
ment of  the  United  States  position 
papers  for  the  next  meeting  of  the 
committee.  From  these  proceedings  will 
evolve  another  chapter  in  the  law  of 
outer  space. 


I  mentioned  a  few  moments  ago  the 
term  "inner  space."  I  use  the  term  to 
describe  the  vast  areas  of  the  deep 
oceans  and  deep  ocean  floor.  Admiral 
Denys  W.  Knoll  (the  Navy's  Oceanogra- 
pher)  prefers  the  term  "oceanspace." 
Others  have  called  it  "liquid  space. "No 
matter  what  you  call  it,  it  is  an  ex- 
tremely and  increasingly  important  area. 

Figures  show  that  salt  water  covers 
71%  of  our  planet,  that  88%  of  the 
oceans  are  12,000  feet  or  deeper,  that 
the  bottom  slopes  rapidly  at  the  edge  of 
the  continental  shelf,  falling  precipi- 
tously from  600  feet  to  12,000  and 
then  breaks  more  gently  to  the  ocean 
floor  to  depths  up  to  36,000  feet. 
Contrast  with  the  magnitude  of  these 
depths  the  fact  that  we  are  able  to 
operate  today  only  within  the  first  few 
hundred  feet,  and  it  is  apparent  that  to 
date  man  has  been  unsuccessful  com- 
paratively in  conquering  and  subjecting 
to  his  use  the  ocean  depths.  Man  still 
measures  his  conquests  of  the  depths  oi 
the  sea  in  terms  of  feet  when  he  is  in 
fact  confronted  with  miles. 

But  we  are  making  progress.  The 
successful    exploitation    of   the   oil   re- 
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sources  of  the  continental  shelf;  the 
discovery  of  manganese  on  the  bottom 
of  the  sea,  leading  to  serious  work  on 
surface  mining  of  the  sea  bottom;  the 
development  of  the  Polaris  missile 
which  can  be  launched  from  the  depths 
of  the  sea;  the  successful  extraction  of 
salt,  fresh  water,  and  seaweed  from  the 
oceans;  and  the  possibility  of  farming 
the  oceans  for  both  plants  and  fisheries 
resources  all  point  up  the  importance  of 
the  area.  The  obvious  concern  is 
whether  the  law  is  keeping  up  with 
technology.  There  are  two  bills  before 
the  present  Congress  to  appropriate 
$50,000  for  a  study  of  the  legal  prob- 
lems of  management,  use,  and  control 
of  the  natural  resources  of  the  oceans 
and  ocean  beds.  In  this  area,  we  are 
perhaps  discussing  "brand  new"  interna- 
tional law.  At  the  very  least,  it  is  a 
controversial  area  and  one  in  which  we 
do  not  have  customary  practice  to  draw 
on. 

Do  we  extend  the  doctrine  of  free- 
dom of  the  high  seas  down9.  Do  we 
extend  the  continental  shelf  doctrine 
out9  Do  we  treat  the  area  as  a  no-man's- 
land  or  as  the  common  property  of  all 
nations?  Or  do  we  do  a  little  of  both? 
With  respect  to  the  legal  position  of  the 
bed  of  the  high  seas,  it  would  seem  that 
a  distinction  might  be  drawn  between 
the  bed  of  the  sea  and  its  subsoil. 
Publicists  are  not  in  accord.  With  re- 
spect to  the  bed  of  the  sea,  the  better 
opinion  may  be  that  it  is  incapable  of 
occupation  by  any  state,  and  that  its 
legal  status  is  the  same  as  that  of  the 
waters  above  it.  The  same  reasons  for 
maintaining  high  seas  unappropriated  in 
the  interests  of  freedom  of  navigation 
would  seem  to  apply  with  equal  force  to 
the  bed  of  the  sea.  On  the  other  hand, 
the  subsoil  under  the  bed  of  the  sea  may 
be  considered  capable  of  occupation. 
There  is  perhaps  less  reason  for  ex- 
tending the  doctrine  of  freedom  of  the 
seas  to  the  subsoil  beneath  its  bed. 

From  a  military  point  of  view,  it  may 
be  in  our  best  interest  with  respect  to 


the  bed  of  the  sea  to  apply  the  doctrine 
of  freedom  of  the  seas.  When  it  comes 
to  navigation  of  submarines,  we  cer- 
tainly are  interested  in  free  seas.  When 
we  have  deep  submersibles  that  will 
transit  the  bottoms  by  crawling,  or  by 
partial  physical  contact  with  the  bot- 
tom, we  may  also  be  interested  in  free 
navigation  of  the  ocean  floor.  On  the 
other  hand,  there  will  be  those  who  will 
advocate  the  adoption  of  the  doctrine 
that  these  areas  are  capable  of  being 
appropriated  by  the  first  occupier.  With 
the  advent  of  "fish-f arms"— fish  herding 
by  means  of  electric  fences  or  bubble 
barriers— mining  operations  and  oil  ex- 
ploitation of  the  deep  ocean  floor,  it  is 
inevitable  that  there  will  be  those  who 
will,  in  the  interest  of  developing  the 
resources  of  the  sea,  seek  state  protec- 
tion of  areas  capable  of  exploitation. 

As  we  take  more  and  more  from  the 
sea,  not  just  along  our  coast  but  from 
the  open  ocean,  we  may  well  need  more 
international  agreements,  perhaps  even 
the  granting  of  rights  for  exploitation, 
to  resolve  the  conflicting  interests.  The 
Navy  has  a  vital  concern  in  the  techno- 
logical development  of  the  field  of 
oceanography,  as  well  as  the  develop- 
ment of  the  law  which  will  apply.  The 
subject  is  under  active  study  in  the 
Department. 


* 


One  of  the  most  important  principles 
of  international  law  to  the  naval  officer 
in  the  cold  (and  sometimes  not-so-cold) 
war  environment  in  which  we  operate 
today,  is  the  right  of  self-defense.  That 
is  the  right  to  use  the  degree  of  force 
appropriate  to  meet  a  threat  to  a  unit  of 
our  forces,  or  a  threat  to  the  security  of 
the  United  States.  We  have  had  occasion 
to  apply  this  principle  in  more  than  one 
situation  in  the  recent  past,  and  the 
latest  example  is  the  Gulf  of  Tonkin. 

In  connection  with  the  experiences 
of  the  Maddox  and  the  Turner  Joy,  the 
important  facts  are  that  these  ships  were 
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in  international  waters  at  the  time  of 
both  attacks  by  PT  boats  of  the  North 
Vietnamese;  that  they  were  attacked  by 
torpedoes  and  machine-gun  fire  to 
which  the  destroyers  responded  with 
5-inch  batteries;  and  that  the  subse- 
quent strikes  on  the  PT  boat  pens  and 
the  fuel  dump  were  measured,  calcu- 
lated, and  limited  to  that  force  neces- 
sary to  destroy  the  threat  to  our  con- 
tinued use  of  an  area  of  the  high  seas 
where  our  forces  have  every  right  to  be. 

As  stated  by  Ambassador  Stevenson 
before  the  Security  Council,  "The 
action  we  have  taken  is  a  limited  and 
measured  response  fitted  precisely  to 
the  attack  that  produced  it."  In  summa- 
tion, Ambassador  Stevenson  said,  and  I 
quote: 

Let  me  repeat  that  the  United 

States  vessels  were  in  international 


waters  when  they  were  attacked. 
Let  me  repeat  that  freedom  of  the 
seas  is  guaranteed  under  long- 
accepted  international  law  apply- 
ing to  all  nations  alike.  Let  me 
repeat  that  these  vessels  took  no 
belligerent  actions  of  any  kind 
until  they  were  subjected  to 
armed  attack.  And  let  me  say 
once  more  that  the  action  they 
took  in  self-defense  is  the  right  of 
all  nations  and  is  fully  within  the 
provisions  of  the  Charter  of  the 
United  Nations. 

Now  I  am  not  really  sure  how  the 
missionary  made  out  with  the  tiger  I 
referred  to  at  the  beginning  of  my  talk, 
but  I  sincerely  hope  that  I  have  served 
to  whet  your  appetite  for  the  subject  of 
international  law.  There  is  a  lot  here  to 
bite  into. 


t 
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THE  LAW  OF  THE  HIGH  SEAS 


IN  TIME  OF  PEACE 


Myres  S.  McDougal 


It  perhaps  requires  no  emphasis  to 
this  professional  audience  that  the  pre- 
ceding lecture  on  "coastal  state  inter- 
ests" (making  reference  to  internal 
waters,  the  territorial  sea,  the  con- 
tiguous zone,  and  the  Continental  Shelf) 
and  our  topic  for  today,  the  "freedoms" 
of  the  high  seas  in  time  of  peace,  are  but 
two  sides  of  the  same  coin.  The  ex- 
clusive interests  of  coastal  states  in  the 
enjoyment  of  proximate  waters  and  the 
inclusive  interests  of  all  states,  even 
including  the  landlocked,  in  the  enjoy- 
ment of  the  oceans  of  the  world  are 
entirely  complementary:  when  exclusive 
interests  are  expanded  and  inflated, 
inclusive  interests  must  be  contracted 
and  deflated.  The  principal  and  con- 
tinuing task  of  the  whole  law  of  the  sea, 
of  the  public  order  of  the  oceans,  is  thus 


that  of  achieving  in  every  particular 
context,  a  balancing  or  accommodation 
of  these  complementary  interests  which 
will  best  promote  the  long-term  com- 
mon interests  of  all  peoples,  while  re- 
jecting any  claims  of  special  interest 
destructive  of  such  common  interests. 
You  are  all  familiar  with  the  tremen- 
dous technological  changes  in  recent 
decades  that  are  permitting  multiple 
new  uses,  both  constructive  and  destruc- 
tive, of  the  vast  potential  reservoir  of 
values  that  we  call  the  oceans.  You  are 
also  familiar  with  the  increasing  de- 
mands that  different  peoples  about  the 
world  are  making  upon  the  oceans  for 
the  enjoyment  of  both  old  and  new 
uses.  Unhappily,  many  of  these  de- 
mands are  not  being  made  in  terms  of  a 
common    interest -designed    to    secure 
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the  utmost  productive  use  of  a  great 
sharable  resource  through  practices  of 
reciprocity  and  mutual  tolerance-but 
rather  in  terms  of  special  interest,  for 
unilateral  monopolization  of  the  re- 
source and  the  destruction  of  shared 
competence  and  enjoyment.  It  is  but 
one  of  the  paradoxes  of  our  time  that 
the  most  extravagant  claims  to  monopo- 
listic control  over  the  oceans  are  being 
put  forward  in  the  guise  of  preserving 
"the  common  heritage  of  mankind." 

Some  10  years  ago  Professor  William 
T.  Burke  and  I  wrote  a  book,  The  Public 
Order  of  the  Oceans:  a  Contemporary 
International  Law  of  the  Sea.  Among 
other  things,  we  sought  to  examine  and 
appraise  the  historic  record  of  the  inter- 
national law  of  the  sea.  The  conclusion 
to  which  we  came,  after  a  survey  of  the 
record,  was  that  this  law,  with  a  mini- 
mum of  centralized  organization  and  an 
economic  body  of  none-too-complex 
rules,  had  served,  and  continues  to 
serve,  mankind  well  in  an  inestimably 
greater  production  and  wider  distribu- 
tion of  shared  values  than  might  have 
been,  or  might  be,  achieved  by  monopo- 
listic control. 

Today  it  would  appear  that  we  may 
be  confronted,  in  a  widespread  disinte- 
gration of  perceptions  of  common  in- 
terest, with  the  imminent  dissolution  of 
the  principles  and  institutions  which  in 
recent  decades  at  least  have  served  the 
whole  of  mankind  so  well.  With  strong 
preferences  for  the  protection  of  com- 
mon and  rejection  of  special  interests 
and  for  a  balancing  in  favor  of  inclusive 
rather  than  exclusive  interests,  I  confess 
that  I  may  appear  before  you  today  as  a 
pleader  for  forlorn,  lost  causes. 

In  developing  this  theme  of  con- 
temporary disintegration,  I  propose  to 
proceed  under  the  following  four  main 
heads: 

•  The  Specification  of  the  Unique 
Problems  of  the  High  Seas 

•  The  Clarification  of  Basic  General 
Community  Policies 

•  Trends  in  Past  Decisions  with  Re- 


spect to  the  Different  Types  of  Prob- 
lems 

•  Possible  Alternatives  with  Respect 
to  Emerging  and  Future  Problems 


I 


We  begin  with  the  specification  of 
problems. 

To  make  certain  that  we  communi- 
cate, I  must  be  sure  that  we  share  the 
same  conceptions  of  international  law 
and  of  the  law  of  the  sea.  By  interna- 
tional law  I  mean  the  comprehensive 
process  of  authoritative  decision,  tran- 
scending all  territorial  boundaries,  by 
which  the  peoples  of  the  world  clarify 
and  implement  their  common  interests. 
When  we  look  at  any  community,  that 
is,  any  group  of  people  exhibiting  inter- 
determinations  and  interdependences, 
we  can  observe  a  process  of  effective 
power  in  the  sense  that  decisions  are 
taken  and  enforced  whether  particular 
people  like  it  or  not.  Such  a  process  is 
observable  on  a  global  scale.  Even  the 
Russians,  the  Communist  Chinese,  and 
ourselves  are  scorpions  in  the  same 
bottle  who  must  take  each  other's  de- 
cisions into  account. 

When  we  look  closely  at  effective 
power  decisions,  we  can  see  that  they 
are  of  two  different  kinds.  Some  are 
taken  by  naked  power,  by  sheer  calcula- 
tions of  expediency  in  self-interest;  but 
others  are  taken  in  accordance  with 
general  community  expectations.  These 
latter  decisions  are  taken  by  the  people 
who  are  expected  to  take  them  and  in 
arenas  of  constituted  authority,  such  as 
courts,  legislatures,  and  executive  de- 
partments. They  are  taken  in  accor- 
dance with  community  expectations 
about  how  they  should  be  made-about 
appropriate  policies  and  criteria.  They 
are  taken  by  established  procedures  and 
enforced  in  sufficient  degree  to  be  of 
community  consequence;  they  have  ade- 
quate sanctions  in  common  interest, 
reciprocity,  and  retaliation. 

It  is   this   latter   flow   of  decisions, 
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those  taken  and  enforced  in  accordance 
with  general  community  expectations, 
which -when  projected  on  a  trans- 
national scale -we  mean  by  interna- 
tional law.  International  law  is  much 
more  than,  as  sometimes  described  in 
the  books,  a  body  of  abstract  rules.  The 
rules  merely  describe,  and  often  most 
inadequately,  past  decisions.  Interna- 
tional law  is  a  living,  contemporaneous 
process  of  choice,  which  includes  both 
the  perspectives  of  community  members 
about  such  choices  and  the  operations 
or  authoritative  practices  by  which  such 
choices  are  put  into  controlling  effect. 

When  we  look  more  carefully  at  the 
flow  of  authoritative  decision  in  the 
global  community,  as  in  any  com- 
munity, we  can  see  that  it  is  composed 
of  two  different  kinds  of  decisions.  The 
first  are  the  decisions  which  establish 
and  maintain  the  most  comprehensive 
process  of  authoritative  and  controlling 
decision.  We  may  call  these  the  "consti- 
tutional" or,  preferably,  the  constitutive 
decisions.  These  are  the  decisions  which 
determine  who  the  authorized  decision- 
makers are;  what  policies  they  are  to 
follow;  in  what  structures  of  authority 
they  are  to  act;  what  their  bases  of 
power  for  sanctioning  purposes  are  to 
be;  and  what  procedures  they  are  to 
follow  in  making  all  the  different  kinds 
of  decisions  necessary  to  clarifying  and 
implementing  general  community 
policy.  In  the  global  community,  as  in 
most  communities  (even  those  with 
written  constitutional  documents),  this 
constitutive  process  is  largely  a  product 
of  the  expectations  people  create  in 
each  other  by  their  continuous  coopera- 
tive behavior. 

The  second  kind  of  decisions,  em- 
braced within  any  comprehensive 
process  of  authoritative  decision,  are 
those  that  emerge  from  constitutive 
process  for  the  regulation  of  all  the 
community's  various  value  processes. 
These  are  the  decisions  by  which  re- 
sources are  allocated,  planned,  de- 
veloped,  and  exploited;   by   which   an 


environment  is  protected  or  devastated; 
by  which  populations  are  protected, 
regulated,  and  controlled;  by  which  an 
economy  is  maintained  or  destroyed;  by 
which  health  is  fostered  or  neglected;  by 
which  human  rights  are  protected  or 
deprived;  by  which  enlightenment  is 
encouraged  or  retarded;  and  so  on.  One 
might  describe  this  second  kind,  or 
category,  of  decisions  in  many  different 
ways.  For  convenience  we  refer  to  them 
as  "public  order"  decisions. 

What  we  mean  by  "the  law  of  the 
sea"  may  now  be  made  clear.  The  law  of 
the  sea  comprises  the  "public  order" 
decisions  which  a  global  constitutive 
process,  established  and  maintained  by 
all  states,  even  including  the  landlocked, 
prescribes  and  applies  for  clarifying  and 
securing  the  common  interests  of  all 
peoples  in  the  enjoyment  of  the  oceans. 
In  comparable  terms,  we  might  speak  of 
the  law  of  outer  space,  the  law  of 
international  rivers,  the  law  of  the  polar 
regions,  and  so  on. 

Before  moving  to  the  details  of  the 
law  of  the  sea,  I  should  like  to  refer 
briefly  to  certain  features  of  the  larger 
global  constitutive  process  of  especial 
relevance.  Most  importantly,  in  recent 
decades  we  can  observe  a  tremendous 
democratization.  In  addition  to  nation- 
states,  international  governmental  or- 
ganizations, political  parties,  pressure 
groups,  private  associations,  and  even 
individual  human  beings  have  begun  to 
play  significant  roles.  With  this  increase 
in  the  range  of  effective  participants  has 
come  a  large  proliferation  in  the  number 
of  territorial  and  functional  entities 
demanding  and  being  given  voice.  On 
problems  other  than  with  respect  to  the 
oceans,  one  might  discern  an  increasing 
emphasis  upon  the  necessity  for  pro- 
tecting common  interests,  with  rejection 
of  all  claims  of  special  interest.  Witness 
the  provisions  of  the  United  Nations 
Charter,  article  2(4)  for  the  minimiza- 
tion of  coercion,  the  elaborate  clarifica- 
tion of  individual  human  rights  in  many 
declarations    and    covenants,    and    the 
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projected  policies  for  the  shared  enjoy- 
ment of  international  rivers,  the  polar 
regions,  and  outer  space  and  for  the 
protection  of  the  environment  more 
generally.  One  might  observe  also  an 
enormous  increase  in  organized,  inclu- 
sive structures  of  authority-as  in  the 
United  Nations  and  the  specialized  and 
regional  agencies-with  some  trend 
toward  openness  in  access  and  making 
appearance  compulsory  for  participants 
whose  choices  in  fact  affect  community 
policy.  There  would  appear  also  a 
modest  trend  toward  allocating  to  repre- 
sentatives of  the  inclusive  community 
both  the  authority  and  other  assets 
required  for  the  better  securing  of  de- 
manded public  order.  The  authority  and 
control  of  the  United  Nations  and  the 
specialized  agencies  are  being  increas- 
ingly enhanced  by  the  demands,  identi- 
fications, and  expectations  of  the 
peoples  of  the  world. 

One  critical  feature  of  the  larger 
constitutive  process  relates  to  how  inter- 
national law,  including  the  law  of  the 
sea,  is  made.  Historically,  international 
law  has  been  made  largely  in  two 
different  ways.  One  way  is  by  an  ex- 
plicit agreement  process  in  which  vary- 
ing numbers  of  states  get  together  and 
project  a  common  policy  in  relatively 
deliberate,  explicit  form.  The  other,  and 
by  far  the  most  important,  way  has 
been  by  unarticulated,  habitual  coopera- 
tive behavior  in  different  kinds  of  activi- 
ties from  which  expectations  about 
authority  and  control  are  derived.  In 
this  latter  modality  of  lawmaking,  it  is 
not,  as  some  recent  clamant  voices  have 
asserted,  the  unilateral  claim  by  one 
state  that  makes  law,  but  rather  the 
parallel  claims  by  many  states  made  in  a 
context  of  expectations  of  reciprocity 
and  mutual  tolerance.  Fortunately,  the 
practices  of  the  United  Nations  have 
given  a  great  assist  to  both  these  tradi- 
tional modes  of  lawmaking  and  are 
beginning  to  add  an  institutional  dimen- 
sion more  closely  approximating  genu- 
ine parliamentary  enactment. 


With  this  background  in  constitutive 
process,  we  are  now  in  a  position  to 
return  to  our  initial  task  of  delimiting 
the  unique  features  and  problems  of  the 
law  of  the  sea  which  is  prescribed  and 
applied  by  such  process.  What  makes 
the  law  of  the  sea  unique  is  the  differ- 
ence in  the  degree  to  which  the  oceans 
and  landmasses  of  the  world  admit  of 
shared,  noncompetitive  enjoyment  in 
the  production  and  distribution  of 
values. 

The  oceans  admit  of  shared  enjoy- 
ment in  high  degree.  Many  of  the 
resources  of  the  oceans  are  vast,  non- 
consumable,  nonexhaustible,  or  re- 
newable; by  appropriate  rules  of  the 
road,  their  enjoyment  can  be  made 
noncompetitive,  while  remaining  eco- 
nomic. Where  one  ship  has  just  been, 
another  can  soon  come.  When  the  initia- 
tive, energies,  capital,  and  skills  of  all 
peoples  can  be  brought  to  bear  upon  the 
enjoyment  of  such  a  resource,  the  pro- 
duction and  distribution  of  values  can, 
in  a  "multiplier"  effect,  be  enormously 
enhanced  for  the  benefit  of  all. 

The  landmasses  of  the  earth  do  not 
admit  of  shared  enjoyment  in  the  same 
degree.  Their  relative  solidity  facilitates 
the  establishment  of  permanent  seden- 
tary communities  with  exclusive  claims, 
and  their  natural  barriers  such  as  moun- 
tains, streams,  bodies  of  waters,  and 
deserts  inhibit  freedom  of  movement. 
Hence,  the  global  constitutive  process 
has  honored  the  exclusive  appropria- 
tion, through  the  organization  of  terri- 
torial communities,  of  most  landmasses. 
Even  so,  one  observable  function  of 
what  is  called  private  international  law 
is  an  effort  to  make  the  landmasses  as 
sharable  as  possible  by  building  and 
maintaining  a  world  economy. 

The  different  territorial  communities 
do,  of  course,  require  some  protection 
from,  and  enjoyment  of,  the  immedi- 
ately proximate  oceans  for  the  safe, 
healthy,  and  secure  functioning  of  their 
internal  value  processes.  It  is  for  this 
reason     that     the    global    constitutive 
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process  honors  their  claims  in  relation 
to  internal  waters,  the  territorial  sea, 
contiguous  zones,  and  occasional  exer- 
cises of  a  unilateral  competence  in 
self-defense  even  upon  the  high  seas. 
Such  claims  are  rooted  in  different 
exclusive  interests  in  the  sense  that  no 
two  states  have  precisely  the  same  coast- 
lines or  precisely  the  same  requirements 
in  internal  waters,  territorial  sea,  con- 
tiguous zones,  or  self-defense.  They  are, 
however,  common  interests  in  the  sense 
that  every  coastal  state  has  an  interest  in 
the  effective  protection  of  the  activities 
on  its  landmasses  from  activities  on  the 
oceans.  The  claims  become  expressive  of 
special  interest,  and  hence  requiring 
rejection,  only  when  they  are  asserted 
beyond  need  and  irrespective  of  their 
impact  upon  others. 

It  is  the  complementary  inclusive 
interests  of  all  peoples  in  the  shared 
enjoyment  of  the  oceans,  interests  that 
are  commonly  subsumed  under  the  label 
"freedom  of  the  seas"  for  summary 
contrast  with  the  exclusive  coastal  state 
interests,  that  are  our  especial  concern 
in  this  discussion  today.  For  systematic 
examination  and  appraisal  of  the 
clamant  contemporary  assertions  that- 
because  of  changed  conditions  in  the 
exploitation  of  the  oceans  and  because 
of  the  more  general  desperate  economic 
needs  of  the  developing  countries -the 
"freedom  of  the  seas"  has  become 
outmoded  and  that  it  has  become  neces- 
sary greatly  to  curtail  the  protection 
that  world  constitutive  process  affords 
inclusive  interests,  I  propose  to  organize 
our  discussion  in  terms  of  the  more 
important  types  of  claims  that  states 
have  traditionally  made  against  each 
other  for  the  protection  of  their  in- 
clusive interests.  These  claims  may  be 
briefly  itemized  as  follows: 

•  Claims  relating  to  delimitation  of 
the  boundaries  between  inclusive  and 
exclusive  interests. 

•  Claims  relating  to  freedom  of  ac- 
cess to  the  oceans  for  use. 


•  Claims  relating  to  the  exclusive 
appropriation  of  resources. 

•  Claims  relating  to  jurisdiction  (the 
making  and  application  of  law)  with 
respect  to  activities  upon  the  oceans. 

•  Gaims  relating  to  the  maintenance 
of  minimum  order  (prevention  of  un- 
authorized violence)  upon  the  oceans. 

•  Gaims  relating  to  the  promotion 
of  optimum  order  (maximum  pro- 
duction of  values)  in  the  enjoyment  of 
the  oceans. 

Each  of  these  claims  is  distinguishable  in 
that  certain  unique  policies  apply  to  it; 
yet  all  are  interrelated  in  that  the 
decisions  about  them,  taken  as  a  whole, 
determine  the  aggregate  public  order  of 
the  oceans  and,  hence,  require  the  most 
explicit  and  careful  relation  to  basic 
general  community  policies. 


II 


We  turn  now  to  the  clarification, 
from  the  standpoint  of  an  observer  who 
seeks  to  identify  with  the  whole  larger 
community  of  mankind,  of  basic,  gen- 
eral community  policies. 

It  is  necessary  to  begin  with  highest 
level  abstractions,  since  how  we  perceive 
the  whole  vitally  affects  how  we  per- 
ceive the  part.  The  first  proposition  I 
would  advance  is  that  it  is  the  prime 
responsibility  of  global  constitutive 
process  in  relation  to  the  public  order  of 
the  oceans,  as  in  relation  to  any  other 
aspect  of  transnational  public  order,  to 
clarify  and  protect  the  common  inter- 
ests of  all  peoples  and  to  reject  all 
claims  of  special  interests.  By  common 
interests  I  refer  to  shared  demands  for 
values  whose  achievement  is  affected  by 
conditions  of  interdependence  or  inter- 
determination.  By  special  interests  I 
refer  to  those  which  are  destructive  of 
common  interests,  in  the  sense  that  the 
demand  for  values  cannot  be  shared 
even  in  equivalencies  and  that  their 
achievement  is  violative  of  the  con- 
ditions of  interdependence,  imposing 
unnecessary  harm  upon  others. 
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The  common  interests  of  all  peoples 
in  the  enjoyment  of  the  oceans  are,  as 
already  emphasized,  of  two  different 
kinds:  inclusive  and  exclusive.  By  in- 
clusive I  refer  to  interests  in  activities 
that  have  significant  transnational  ef- 
fects, that  is,  which  importantly  affect 
more  than  one  territorial  community. 
By  exclusive  I  refer  to  interests  in 
activities  which  predominantly  affect 
only  one  territorial  community. 

The  inclusive  interests  of  peoples  in 
the  enjoyment  of  the  oceans  may  be 
described  as  relating  to  both  minimum 
order  and  optimum  order.  By  minimum 
order  I  refer  to  the  conduct  of  activities 
by  the  processes  of  persuasion  and 
agreement,  with  a  minimum  of  un- 
authorized violence  and  other  coercion. 
By  optimum  order  I  refer  to  cooperative 
activity  in  the  greater  production  and 
wider  distribution  of  all  values,  in  the 
maintenance  of  a  world  economy  and 
society. 

The  exclusive  interests  of  peoples 
may  be  described,  similarly,  in  terms  of 
both  minimum  and  optimum  order. 
Every  coastal  state  has  an  interest  in 
protecting  its  own  internal  minimum 
order,  its  relatively  unique  processes  of 
cooperative  activity,  from  unauthorized 
coercion,  whether  such  coercion  comes 
from  internal  or  external  sources.  Every 
state  has  also  an  interest  in  its  own 
internal  optimum  order,  in  the  healthy 
functioning  of  its  relatively  unique 
processes  for  the  shaping  and  sharing  of 
all  values. 

In  very  recent  times  it  has  been 
strongly  urged  that  the  developing  coun- 
tries should  be  accorded  a  special  width 
of  territorial  sea  and  other  concessions, 
beyond  what  has  traditionally  been  re- 
garded as  in  common  interest,  because 
of  their  special  economic  needs  and  as  a 
way  of  righting  the  wrongs  of  a  historic 
maldistribution  of  income.  It  is  ex- 
plicitly recognized  that  these  claims 
cannot  be  made  with  a  promise  of 
reciprocity  to  others  and  that  they 
cannot    be   honored   except   by   severe 


restriction  of  the  previously  protected 
inclusive  rights  of  all.  It  may  be  sug- 
gested that  these  claims  on  behalf  of  the 
developing  states  are  most  misguided  in 
relation  to  common  interest.  The  de- 
veloping states  could  win  by  such  ex- 
tensions of  their  protected  interests 
only  if  other  states  acquiesced  and  did 
not  make  comparable  demands  for  ex- 
tension. If  a  large  number  of  other 
states  make  comparable  demands,  the 
sharable  resource  that  lays  the  golden 
egg  in  multiplying  the  production  of 
values  can  no  longer  be  shared  and 
everybody,  including  the  developing 
states,  will  lose.  The  history  of  the  law 
of  the  sea  in  recent  decades,  when  not 
distorted  for  partisan  purposes,  demon- 
strates that  the  oceans  can  be  main- 
tained as  a  sharable  resource  open  to  all 
with  the  necessary  initiative,  skill,  and 
capital,  with  tremendous  benefits  for  all 
in  the  production  and  distribution  of 
values.  The  claims  on  behalf  of  the 
developing  states  are  claims  of  special 
interests  both  in  that  their  demands  for 
values  cannot  be  shared  even  in  equiva- 
lences and  that  the  conditions  of  their 
achievement  must  violate  interdepen- 
dences with  others.  The  historic  inequi- 
ties in  the  distribution  of  income  might 
be  better  remedied  by  appropriate  re- 
organization upon  the  landmasses  than 
by  destroying  the  multiplier  potential  of 
the  oceans. 

The  implications  of  these  broad 
policies  for  decision  about  specific  prob- 
lems will  be  made  apparent  below. 


HI 


Let  us  turn  next  to  the  description  of 
past  trends  in  decision  with  respect  to 
the  different  kinds  of  problems. 

We  begin  with  the  problem  of  estab- 
lishing boundaries  between  inclusive  and 
exclusive  interests.  For  many  decades, 
until  very  recent  times  at  least,  our 
global  constitutive  process  indulged  a 
strong  presumption  in  favor  of  inclusive 
interests,  limiting  the  area  of  exclusive 
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coastal  interests  as  much  as  possible  and 
permitting  their  expansion  only  as  par- 
ticular urgent  purposes  might  require. 

Thus,  the  baseline  which  marked  the 
outer  boundary  of  "internal  waters," 
from  which  the  territorial  sea  was 
measured,  was  required  to  follow  the 
sinuosities  of  the  coast,  with  only 
modest  exception  for  bays.  It  was  not 
until  the  Norwegian  Fisheries  case,1 
which  rightly  or  wrongly  found  certain 
special  needs  in  Norway  for  fish,  that 
this  requirement  began  to  be  relaxed. 

Similarly,  prior  to  the  1960  Geneva 
Conference,  it  was  generally  agreed  that 
the  width  of  the  territorial  sea  had  to  be 
very  narrow,  with  most  states  claiming 
only  3  miles.  Even  at  the  Geneva  Con- 
ference it  was  agreed  that  states  had  no 
unilateral  competence  to  extend  their 
territorial  sea  at  the  expense  of  the 
public  domain,  and  12  miles  was  re- 
garded as  the  utmost  limit  that  anybody 
thought  lawful.  All  this  consensus  was 
in  wise  recognition  that  the  territorial 
sea  has  largely  ceased  to  serve  any 
common  interest  in  the  protection  of 
exclusive  coastal  interests.  The  two  prin- 
cipal justifications  of  a  territorial  sea 
have  been  traditionally  formulated  in 
terms  of  security  and  the  need  for  fish. 
Yet  the  width  of  the  territorial  sea  has 
today  practically  no  relation  to  military 
security:  attacks  can  come  from  any- 
where on  the  oceans  or  from  the  other 
side  of  the  moon.  When  special  security 
needs  arise,  they  can  be  taken  care  of  by 
contiguous  zones  or  equivalent  con- 
cepts. The  width  of  the  territorial  sea 
has,  again,  almost  equally  little  relation 
to  the  exploitation  of  fisheries.  Most 
fish  simply  do  not  move,  breed,  and  live 
within  narrow  bands  of  water  off  the 
coasts.  It  would  require  an  enormous 
expropriation  of  the  "common  heri- 
tage" for  any  single  state  to  obtain 
control  over  important  stocks  of  fish.  It 
is  for  these  reasons  that  I  continue  to 
tell  my  classes  that  the  most  rational 
width  of  the  territorial  sea  would  end  at 
the  low- water  mark. 


The  extension  of  unilateral  com- 
petence through  the  device  of  "con- 
tiguous zones"  has  also  been  strictly 
limited  to  distances  regarded  as  "reason- 
able" for  the  particular  purposes  for 
which  such  zones  are  claimed.  States 
making  special  claims  for  the  protection 
of  their  security,  customs  and  fiscal 
regulations,  immigration  laws,  health, 
and  so  on  have  been  required  to  tailor 
the  zones  claimed  quite  precisely  to  fit 
the  special  needs  asserted,  with  the  least 
possible  infringement  of  inclusive  inter- 
ests. The  Geneva  Convention  on  the 
Territorial  Sea  and  the  Contiguous  Zone 
goes  so  far,  quite  irrationally  and  un- 
practically I  think,  as  to  limit  all  such 
claims  to  "twelve  miles  from  the  base 
line  from  which  the  breadth  of  the 
territorial  sea  is  measured."  Whether 
irrational  and  impractical  or  not,  this 
asserted  limit  does  demonstrate  that  its 
framers  had  not  the  slightest  dream  of 
the  lawfulness  of  the  contemporary 
extravagant  claims  about  the  width  of 
the  territorial  sea. 

The  recent  expansion  of  exclusive 
coastal  state  interests  through  the  con- 
cept of  the  "Continental  Shelf"  has,  as 
in  the  case  of  contiguous  zones,  been 
limited  more  by  purpose  than  by  dis- 
tance. It  may  be  recalled  that  the 
Convention  on  the  Continental  Shelf, 
despite  its  reference  to  a  depth  of  200 
meters,  in  express  terms  limits  the  width 
of  the  shelf  only  by  requirements  of 
"adjacency"  and  "exploitability," 
which  are  somewhat  open  ended.  The 
limits  in  terms  of  purpose  are,  however, 
clear  and  important.  The  monopoly  of 
the  coastal  state  is  extended  only  to 
certain  exhaustible  stock  resources,  that 
is,  "the  mineral  and  other  non-living 
resources  of  the  seabed  and  subsoil," 
and  to  certain  relatively  immobile  or- 
ganisms. The  policies  for  distinguishing 
these  resources  relate,  quite  rationally  in 
common  interest,  to  the  economy  and 
technology  of  exploitation,  to  dangers 
of  pollution,  and  to  potential  threats  to 
security     from    fixed,    relatively     per- 
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manent  installations.  It  is  expressly  pro- 
vided in  the  convention  that  this  limited 
monopoly  in  the  coastal  state  is  not  to 
affect  the  legal  status  of  the  superjacent 
waters  or  airspace  and  is  not  to  be 
exercised  in  ways  interfering  with  tradi- 
tional inclusive  interests. 

The  contemporary  disintegration  in 
perceptions  of  common  interest,  re- 
ferred to  above,  is  reflected  both  in 
widespread  assertions  of  a  unilateral 
competence  to  extend  all  these  areas  of 
exclusive  interest  and  in  occasional  sug- 
gestions that  there  are  no  good  reasons 
for  maintaining  the  nice  historic  dis- 
criminations in  the  purposes  for  which 
the  different  areas  are  protected,  that  is, 
that  global  constitutive  process  should 
honor  a  single  broad  area  of  exclusive 
coastal  interest. 

Turning  to  problems  of  access  to 
areas  agreed  to  be  within  the  inclusive 
domain,  we  can  observe  that  in  recent 
decades  global  constitutive  process  has 
sought  the  utmost  freedom  of  access  for 
all  peoples  for  the  greatest  variety  of 
purposes.  Thus,  the  Geneva  Convention 
on  the  High  Seas  not  only  explicitly 
stipulates  for  protection  such  traditional 
freedoms  as  those  of  navigation,  fishing, 
laying  of  submarine  cables  and  pipe- 
lines, and  flying  over  the  high  seas,  but 
also  adds  an  inter  alia,  which  provides 
protection  for  the  great  host  of 
emerging  new  uses.  The  potentialities  of 
these  emerging  new  uses-in  the  produc- 
tion and  distribution  of  values  for  the 
benefit  of  all  peoples -must  stagger  even 
an  informed  imagination:  contemporary 
anticipations  make  reference  to  immi- 
nent developments  in  exploitation  of 
the  mineral  and  other  resources  of  the 
deep  seabed,  improved  fisheries,  under- 
water transportation,  scientific  inquiry, 
weather  forecasting  and  climate  control, 
ecological  conservation,  power  develop- 
ment, sea  farming,  storage  and  disposal, 
undersea  residence,  floating  cities,  recre- 
ation and  therapy,  and  so  on. 

Fortunately,    the   contemporary  un- 
informed attacks  upon  the  "freedom  of 


the  seas"  do  not  directly  question  the 
importance  either  of  equal  access  or  of 
the  protection  of  open-ended  purposes 
in  the  enjoyment  of  the  "high  seas." 
What  these  attacks  fail  to  perceive  is 
that  the  more  comprehensive  the  area  in 
which  such  freedom  of  access  and  multi- 
plication of  activities  are  protected  (that 
is,  the  greater  the  area  included  within 
the  "high  seas"),  the  greater  the  multi- 
plier effect  from  shared  enjoyment  in 
the  production  and  distribution  of 
values. 

The  particular  resources  of  the 
oceans,  which  may  be  held  open  for 
inclusive  enjoyment  or  subjected  to 
exclusive  appropriation,  are  of  very  dif- 
ferent kinds  in  terms  of  their  charac- 
teristics bearing  upon  the  potentialities 
of  shared  use.  There  are  "space-exten- 
sion" resources  whose  distinctive 
characteristic  is  their  utility  as  media  of 
movement,  transportation,  and  com' 
munication.  There  are  "flow"  or  re- 
newable resources,  of  which  different 
quantities  become  available  at  different 
times  and  which  may  or  may  not  be 
increased  or  diminished  by  human 
action.  Finally,  there  are  "stock"  re- 
sources, of  which  the  quantity  is  rela- 
tively fixed  and  which  may  be  abundant 
or  scarce.2 

It  has  been  a  principal  function  of 
the  doctrine  of  the  "freedom  of  the 
seas"  to  maintain  space-extension  re- 
sources, within  the  area  of  the  inclusive 
domain,  open  for  shared  enjoyment  by 
all.  Since  any  particular  use  of  a  space- 
extension  resource  need  not  interfere 
with  other  uses  or  reduce  productivity, 
the  larger  the  number  of  participants 
who  engage  in  use,  the  greater  is  the 
production  and  distribution  of  values. 
Hence,  global  constitutive  process  has 
long  enforced  a  strong  presumption  in 
favor  of  inclusive  enjoyment  of  naviga- 
tion, flying,  cable-laying,  pipe-laying, 
scientific  inquiry,  and  so  on. 

The  principal  flow  or  renewable  re- 
sources are,  of  course,  fish.  Different 
kinds     of     fish     apparently     differ    in 
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measure  in  the  degree  to  which  their 
renewability  is  affected  by  the  activities 
of  man  and  have  a  critical  point  in  their 
exploitation.  Most  kinds  of  fish  would 
appear,  however,  to  inhabit  the  oceans 
in  such  abundance  as  to  require  only 
modest,  if  any,  measures  in  conservation 
for  shared  enjoyment.  Hence,  global 
constitutive  process  has,  again,  decreed 
a  strong  presumption  in  favor  of  such 
enjoyment.  Particular  states  have  been 
accorded  exclusive  preferential  rights 
only  in  cases  of  exceptional  need,  and 
restrictive  measures  for  purposes  of  con- 
servation have,  escept  for  a  few  species, 
been  of  minimai  impact.  One  conse- 
quence of  this  shared  enjoyment  has 
been  an  accelerating  increase  in  the 
production  of  food  from  the  oceans, 
though  many  areas  of  the  oceans  still 
remain  largely  unexplored. 

The  established  processes  of  decision 
have,  as  yet,  had  but  little  experience 
with  allocation  of  the  "stock"  resources 
(petroleum  and  other  minerals)  of  the 
oceans.  The  reservation  of  such  re- 
sources beneath  Continental  Shelves  to 
the  coastal  states  has  already  been  men- 
tioned. The  disposition  of  such  re- 
sources beneath  the  surface  of  the  deep 
seabed  is  presently  a  matter  of  urgent 
discussion  in  the  global  arena,  and  cer- 
tain alternatives  will  be  examined  be- 
low. 

The  most  insistent  contemporary 
misconceptions  of  common  interest  are 
comprised  of  increasing  demands  for 
preferential  rights  for  coastal  states  with 
respect  to  fish.  If  agreement  for  an 
organized,  inclusive  enjoyment  fails, 
comparable  demands  may  shortly  be 
made  with  respect  to  the  stock  re- 
sources of  the  deep  seabed. 

It  should  not  be  surprising,  in  a 
relatively  decentralized  and  unorganized 
world,  that  peoples  should  find  the  best 
guarantee  of  inclusive  enjoyment  in 
inclusive  competence.  For  the  making 
and  application  of  law  with  respect  to 
activities  upon  the  oceans,  global  con- 
stitutive    process    delegates    a    highly 


shared  competence  to  particular  states. 
For  decades  a  few  relatively  simple  rules 
and  a  minimum  of  organization  have 
been  employed  both  to  maintain  order 
and  to  promote  optimum  enjoyment. 

The  few  rules  are  built  upon  the 
basic  constitutive  prescription  that 
everybody  is  entitled  to  free  access  to 
the  oceans  and  that  nobody  is  au- 
thorized to  exclude  anyone  else  from 
shared  enjoyment.  The  first  rule  is  that 
every  state  may  make  and  apply  law  to 
the  activities  of  its  own  ships  and 
nationals.  The  second  rule  is  that  no 
state  may  make  and  apply  law  to  the 
ships  of  other  states  except  for  viola- 
tions of  international  law-violations  re- 
lating to  piracy,  slavetrading,  infringe- 
ments of  contiguous  zones,  threats  to 
security,  and  so  on.  The  third  rule,  and 
the  linchpin  which  has  held  the  whole 
simple  structure  of  shared  competence 
and  enjoyment  together,  is  that  every 
state  may  ascribe  its  nationality  to  a 
ship  and  that  no  state  may,  for  whatever 
reason,  question  this  ascription  of  na- 
tionality. 

The  principal  attack  upon  this  struc- 
ture of  shared  competence  has  come  in 
the  Geneva  Convention  on  the  High 
Seas  (article  5)  which  provides  for  a 
"genuine  link"  between  a  state  con- 
ferring nationality  and  a  ship.  This 
concept  was  derived  from  the  Notte- 
bohm  case,3  which  fashioned  it  to 
deprive  an  individual  human  being  of 
access  to  a  tribunal  for  a  hearing  on  the 
merits  of  alleged  mistreatment,  and  no 
one  has  ever  suggested  any  rational 
meaning  that  might  be  given  to  it  in 
relation  to  ships.  At  first  it  was  feared 
that  the  concept  might  be  employed  to 
permit  states  unilaterally  to  question 
each  other's  competence  to  confer  na- 
tionality on  ships.  So  far  these  fears 
have  proved  unfounded,  and  it  is  to  be 
hoped  that  they  will  remain  groundless. 
This  is  not  to  suggest  that  there  are  not 
problems  about  labor  relations,  taxa- 
tion, safety,  and  health  requirements  in 
relation  to  ships  that  require  attention. 
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It  is  rather  to  suggest  that  each  of  these 
problems  has  its  own  unique  remedies 
and  cannot  be  resolved  by  destroying 
the  linchpin  that  holds  the  entire  struc- 
ture of  shared  competence  together. 

The  prevalence  of  shared  military 
uses  makes  the  maintenance  of  mini- 
mum order,  that  is,  the  prevention  of 
unauthorized  violence,  even  more  com- 
plex upon  the  oceans  than  upon  the 
landmasses.  The  basic  policies  of  the 
United  Nations  Charter  and  associated 
prescriptions  apply  equally  to  the 
oceans  as  to  the  landmasses,  and  the 
basic  distinction  between  impermissible 
coercion  ("aggression,"  "threats  to  the 
peace,"  "intervention,"  et  cetera)  and 
permissible  coercion  ("self-defense," 
"police  action,"  "reprisals,"  "sanc- 
tions," et  cetera)  is  equally  relevant. 

The  application  of  these  policies  re- 
mains, however,  largely  decentralized, 
and  the  special  circumstances  of  inter- 
action upon  the  oceans  make  assess- 
ments of  lawfulness  and  unlawfulness 
peculiarly  difficult.  Every  state  is  held 
responsible  for  the  lawful  behavior  of 
the  ships  to  which  it  ascribes  na- 
tionality, and  when  ships  are  responsible 
to  no  state,  the  historic,  but  still  impor- 
tant, law  of  piracy  becomes  applicable. 

In  very  recent  days  there  has  been 
some  insistence  with  respect  to  the 
oceans,  as  with  respect  to  outer  space, 
that  "peaceful  uses"  do  not  include  any 
military  uses.  The  perception  that  the 
present  precarious  "peace"  of  the  world 
is  dependent  not  so  much  upon  the 
prescriptions  of  the  United  Nations  as 
upon  a  very  delicate  global  balancing  of 
power,  in  which  the  military  uses  of  the 
oceans  play  an  important  role,  has, 
however,  precluded  this  insistence  from 
being  made  effective.  Some  modest 
steps  toward  a  balanced  demilitarization 
of  the  oceans  have  been  achieved  in  the 
prohibition  of  nuclear  tests  and  an 
emerging  prohibition  of  fixed  nuclear 
installations. 

For  the  promotion  of  optimum 
order,  that  is  the  maximum  production 


and  distribution  of  values,  the  law  of 
the  sea  maintains  a  great  variety  of 
prescriptions  and  institutions.  For  re- 
solving conflicts  between  different  in- 
clusive uses,  between  inclusive  and  ex- 
clusive uses,  and  between  different  ex- 
clusive uses,  the  overriding  aspiration  is 
to  achieve  an  economic  accommodation 
through  a  systematic,  contextual  analy- 
sis of  relative  impacts  and  of  the  policy 
consequences  of  alternatives  in  decision. 
This  general  approach  is  reflected  in 
comprehensive  and  detailed  prescrip- 
tions about  a  host  of  problems,  such  as 
the  allocation  of  jurisdiction,  imposition 
of  liability  for  injury,  rules  of  the  road, 
conformity  with  international  stan- 
dards, safety  of  life  at  sea,  signal  codes, 
assistance  to  persons  and  ships  in  dis- 
tress, nuclear-powered  ships,  pollution, 
and  so  on.  The  role  of  the  Inter-Govern- 
mental Maritime  Consultative  Organiza- 
tion in  the  modernization  and  adminis- 
tration of  these  prescriptions  is  well 
known. 

IV 

We  come,  finally,  to  the  new, 
emerging  problems  and  possible  alterna- 
tives for  their  solution. 

A  call  is  being  made  by  the  General 
Assembly  for  a  new  United  Nations 
conference  on  the  law  of  the  sea  in 
1973.  At  this  conference  the  whole 
allocation  of  interests  and  competences 
between  the  inclusive  community  and 
coastal  states  will  undoubtedly  be 
brought  up  for  review,  and,  given  the 
arrogant  contemporary  perspectives  of 
nationalism  and  misperceptions  of  com- 
mon interest,  disaster  may  impend. 

The  problems  that,  thanks  to  an 
assist  from  Ambassador  Pardo  of  Malta, 
have  precipitated  this  comprehensive 
review  of  the  law  of  the  sea  are  those 
that  derive  from  the  newly  achieved 
accessibility  of  the  deep  seabed  and  its 
resources.  From  an  anthropological  per- 
spective, these  particular  problems 
might  appear  to  admit  of  solution  either 
by  an  extension  of  the  exclusive  com- 
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petence  of  states  or  by  retention  of 
inclusive  competence,  with  a  choice 
among  a  number  of  specific  alternatives 
under  each  general  option. 

One  alternative  in  exclusive  compe- 
tence might  be  to  permit  coastal  states, 
under  the  "exploitability"  criterion  in 
the  Continental  Shelf  Convention,  to 
extend  their  authority  and  control  over 
seabed  resources  up  to  a  point  in  the 
middle  of  the  ocean,  where  they  might 
confront  each  other.  This  approach 
would  require  an  interpretation  of  the 
Continental  Shelf  Convention  not  now 
generally  accepted  and  would,  of 
course,  give  the  bulk  of  the  riches  of  the 
deep  seabed  to  only  a  few  states. 

Another  alternative  in  exclusive  com- 
petence might  be  to  regard  the  surface 
of  the  seabed  and  its  underlying  riches, 
as  the  landmasses  were  once  regarded,  as 
res  nullius  and  to  honor  permanent, 
exclusive  appropriation  of  areas  effec- 
tively occupied.  This  would,  of  course, 
reward  the  strong  and  technologically 
advanced  states  at  the  expense  of  others 
and  might  lead  to  intense  conflicts  as 
states  sought  to  establish  new  domains 
of  sovereignty. 

Alternatives  in  inclusive  competence 
would  appear  to  admit  of  an  infinite 
variety  in  degrees  of  organization.  The 
least  organized  form  would  be  to  treat 
the  riches  of  the  seabed  as  res  com- 
munis, like  fish,  and  to  allow  partici- 
pants in  the  enjoyment  of  the  oceans  to 
stake  out  claims  for  limited  competence 
over  identifiable  and  finite  submarine 
areas  for  the  purpose  of  exploitation. 
The  adoption  of  this  alternative  would 
require  states  to  prescribe  and  apply 
mining  laws,  such  as  have  prevailed 
upon  the  landmasses:  claimants  would 
be  required  to  give  public  notice  of  the 
areas  claimed,  to  identify  and  mark  the 
area  of  operation  as  clearly  as  possible, 
and  to  commence  and  complete  ex- 
ploitation of  the  designated  area  within 
a  reasonable  time.  Such  a  system  could 
be  administered  without  a  vast  interna- 
tional  bureaucracy,   and,    if  agreement 


upon  more  organized  inclusive  compe- 
tence fails,  it  could  be  this  alternative 
with  which  the  peoples  of  the  world  will 
actually  operate. 

More  organized  inclusive  competence 
could  range  from  the  mere  provision  of 
recording  or  registration  facilities  and 
dispute  settlement  to  a  monopoly  of 
production  and  distribution  activities  by 
international  agencies.  There  are  liter- 
ally dozens  of  potential  models  both  in 
variety  of  purpose  and  machinery  of 
administration.  Within  very  recent  years 
the  United  States,  through  the  initiative 
of  President  Nixon,  has  put  forward  for 
consideration  by  the  United  Nations 
one  such  model  which  would  appear 
both  magnanimous  in  purpose  and 
highly  complex  in  its  prescription  and 
projected  administration.  This  proposal 
would  mark  the  outer  limit  of  compre- 
hensive, exclusive  coastal  competence 
over  the  resources  of  the  seabed  at  the 
point  where  the  waters  reach  200 
meters  in  depth,  establish  a  shared 
competence  between  coastal  states  and 
the  general  community  over  the  re- 
sources of  the  continental  margin  be- 
yond the  200-meter  point,  and  provide 
an  international  machinery  for  control 
of  exploration  and  exploitation  beyond 
the  continental  margin.  From  all  ex- 
ploitation beyond  the  200-meter  point, 
royalties  would  be  collected  for  the 
benefit  of  the  developing  countries.  It 
can  be  expected  that  many  comparable 
models  will  burgeon  from  many  other 
sources,  official  and  nonofficial. 

Any  rational  choice  among  the  op- 
tions in  unorganized  and  organized  ex- 
ploitation of  the  resources  of  the  deep 
seabed  must,  of  course,  depend  upon 
the  kind  and  quality  of  the  organization 
that  states  can  negotiate.  The  high 
potentials  in,  and  the  necessity  for,  the 
most  intense  cooperation,  if  all  possible 
multiple  uses  are  to  be  enjoyed  and 
protected,  would  appear,  however,  to 
establish  a  strong  presumption  in  favor 
of  a'  high  degree  of  organized,  inclusive 
competence. 
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A  rational  decision  about  establishing 
the  boundaries  between  exclusive 
coastal  competence  and  inclusive  gen- 
eral community  competence  over  the 
resources  of  the  seabed  must  equally 
depend  upon  the  purposes  and  adminis- 
trative machinery  that  states  can  nego- 
tiate. Given  the  legislative  history  of  the 
Continental  Shelf  Convention  and  sub- 
sequent practice  and  authoritative  com- 
munication, including  the  North  Sea 
case,4  there  would  appear  little  doubt 
that  coastal  states  may,  within  the  limits 
of  "adjacency"  and  under  the  benefits 
of  "exploitability,"  extend  their  ex- 
clusive competence  to  the  full  width  of 
the  geologic  margin.  If,  however,  states 
can  negotiate  purposes  and  administra- 
tive machinery,  adequate  to  ensure  the 
security  and  other  shared  exclusive  in- 
terests of  coastal  states,  to  provide  for 
both  representative  and  responsible  par- 
ticipation on  an  inclusive  basis,  and  to 
afford  reasonable  promise  of  an  en- 
hanced and  economic  production  of 
values  with  an  equitable  distribution, 
then  common  interest  might  suggest 
drawing  the  outer  limits  of  exclusive 
competence  somewhat  closer  to  the 
shore. 

One  final  emphasis  might  be  that  the 
problem  of  remedying  a  global  mal- 
distribution of  income  should  not  be 
permitted  to  blind  peoples  to  the  in- 
herent exigencies  of  a  productive  use  of 
the  oceans.  When  large  portions  of  a 
potentially  sharable  resource  are 
brought  under  exclusive,  monopolistic 
competence  and  control,  there  can  only 
be  a  diminishing  of  production.  No 
matter  how  equitable  the  formula  for 
distribution,  when  the  total  "pie"  avail- 
able to  be  divided  is  small,  a  share  may 
not  be  worth  very  much.  The  special 
problems  involved  in  allocating  a  per- 
centage of  the  oceans'  wealth  for  the 
benefit  of  the  developing  states  or  for 
the  support  of  the  United  Nations  can 
and  should  be  considered  on  their 
merits,  without  their  being  intermingled 
with  considerations  about  the  most  pro- 


ductive and  economic  employment  of 
resources. 

In  conclusion,  I  should  like  to  strike 
hard  the  same  note  with  which  I  began. 
Law  in  any  community  serves  the  func- 
tion of  clarifying  and  protecting  the 
common  interests  of  the  members  of 
that  community.  The  quality  of  law 
that  a  community  can  achieve  depends 
most  fundamentally  upon  the  perspec- 
tives of  its  members  about  their  com- 
mon interests:  What  values  they  de- 
mand, how  deeply  they  identify  with 
the  whole  community,  and  the  compre- 
hensiveness and  realism  of  their  expecta- 
tions about  the  conditions  under  which 
they  can  secure  their  values.  For  one 
who  seeks  to  identify  with  the  whole 
community  of  mankind  and  is  con- 
cerned with  the  global  common  interest, 
the  most  urgent  task  is  that  of  clarifying 
for  the  peoples  of  the  world  the  con- 
tinuing tremendous  advantages  in  main- 
taining the  utmost  inclusive  competence 
over,  and  enjoyment  of,  the  oceans.  In 
peroration  about  the  beauties  of  a  nar- 
row territorial  sea,  Professor  Burke  and 
I  made  an  argument  which  applies,  I 
think,  equally  to  all  the  resources  of  the 
oceans.  We  put  it  this  way: 

The  positive  form  of  the  argu- 
ment for  maintaining  the  oceans 
of  the  world  open  in  the  greatest 
degree  possible  for  inclusive  use 
can  be  related  in  detail  to  every 
phase  of  the  process  of  interaction 
by  which  the  oceans  are  in  fact 
used  and  enjoyed.  Most  impor- 
tantly, the  physical  characteristics 
of  the  resources  sought  to  be 
enjoyed-of  the  oceans  as  a  spa- 
tial-extention  resource,  principally 
useful  as  a  domain  for  movement, 
and  of  the  fisheries  as,  for  the 
most  part,  a  flow  or  renewable 
resource,  without  a  critical  zone 
below  which  depletion  is  techno- 
logically irreversible -establish 
that  such  resources  are  sharable  in 
highest  degree,  promising  maxi- 
mum gains  to  all,  with  a  minimum 
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of  particular  losses,  from  inclusive 
use.  The  world  social  process  ex- 
hibits many  territorial  communi- 
ties, private  associations,  and  in- 
dividuals with  the  capabilities,  and 
potential  capabilities,  of  assisting 
in  the  exploitation  of  the  riches  of 
the  oceans.  The  ocean  areas  are  so 
vast  that  simultaneous  activities 
may  go  forward,  at  the  cost  of 
only  minor  physical  accommoda- 
tions, even  in  the  waters  closest  to 
coasts.  Inclusive  access  to  the 
oceans  both  significantly  enhances 
the  base  values  of  all  participants 
in  their  enjoyment  and  increases 
the  aggregate  base  values  brought 
to  bear  by  the  general  community 


upon  exploitation.  The  strategies 
by  which  resources  so  vast  are 
exploited  can  be  noncompetitive 
and  cooperative,  with  a  minimum 
of  mutual  interference  and  depri- 
vation. The  outcomes  of  inclusive, 
cooperative  enjoyment-as  several 
centuries  have  demonstrated-can 
be  genuinely  integrative,  with  all 
winning  and  none  losing,  in  a 
tremendous  production  and  wide 
sharing  of  benefits. 

It  is  at  least  incumbent  upon 
those  who  dispute  this  position 
either  to  give  reasons  based  upon 
common  interest  or  explicitly  to 
reject  common  interest  as  a  basis 
for  decision.5 


FOOTNOTES 


1.  The  Hague,  International  Court  of  Justice,  "Fisheries  Case,  Judgment  of  December  18, 
1951,"  ICJ  Reports  (Hague:  1951),  p.  116.  The  Court,  recognizing  the  unusual  configuration  of 
Norway's  coast,  upheld  over  United  Kingdom  challenge  a  Norwegian  territorial  sea  delimitation 
that  used  straight  baselines  protruding  from  the  outermost  points  of  its  land  not  continuously 
covered  by  the  sea. 

2.  The  concepts  of  "flow"  and  "stock"  resources  are  borrowed  from  Siegfried  von 
Ciriacy-Wantrup,  Resources  Conservation— Economics  and  Policies  (1952).  For  further  explica- 
tion of  all  these  types  of  resources,  see  Myres  S.  McDougal,  et  al.,  Law  and  Public  Order  in  Space 
(New  Haven:  Yale  University  Press,  1963),  p.  776,  et  seq. 

3.  The  Hague,  International  Court  of  Justice,  "Nottebohm  Case  (second  phase)  Judgment  of 
April  6,  1955,"  ICJ  Reports  (Hague:  1955),  p.  4.  Nottebohm,  a  German  citizen  resident  in 
Guatemala  34  years,  became  a  naturalized  citizen  of  Liechtenstein  in  October  1939.  Rejecting  his 
claim  that  Guatemala  ignored  this  Liechtenstein  citizenship  in  illegally  deporting  him  later  in  the 
war,  the  Court  held  his  association  with  Liechtenstein  was  too  tenuous  to  justify  other  states' 
recognition  of  that  citizenship,  which  was  obtained  merely  for  his  protection. 

4.  The  Hague,  International  Court  of  Justice,  "North  Sea  Continental  Shelf,  Judgment,"  ICJ 
Reports  (Hague:  1969),  p.  3.  The  Court  found  that  boundary  lines  for  division  of  the  North  Sea 
Continental  Shelf  were  to  be  drawn  equitably  among  Germany,  Denmark,  and  Holland.  The 
Court  rejected  an  argument  that  the  1958  Geneva  Convention  on  the  Continental  Shelf 
controlled  the  division  and  also  held  that  the  principle  of  equidistant  delimitation  was  not  a  rule 
of  customary  international  law. 

5.  Myres  S.  McDougal  and  William  T.  Burke,  The  Public  Order  of  the  Oceans  (New  Haven: 
Yale  University  Press,  1962),  p.  564. 
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THE  LAW  OF  THE  SEA  CONFERENCE: 
ISSUES  IN  CURRENT  NEGOTIATIONS 


Lewis  M.  Alexander 


As  all  of  you  are  probably  aware,  the 
10- week-long  Caracas  session  of  the 
Third  Law  of  the  Sea  Conference  was 
recently  concluded.  One  hundred  and 
thirty-seven  delegations  were  at  the 
Conference,  representing  90  percent  of 
the  independent  states  of  the  world.  All 
types  of  countries  were  in  attendance- 
coastal  states,  landlocked,  shelf-locked, 
island  states,  archipelagos,  straits  states, 
and  states  through  which  landlocked 
countries  must  transit  to  obtain  access 
to  the  sea.  There  was  also,  of  course,  the 
familiar  dichotomy  of  developed  and 
developing  countries. 

No  tangible  progress  was  made  at 
Caracas  toward  the  conclusion  of  a  new 
Law  of  the  Sea  Convention.  No  articles 
of  the  new  Convention  were  adopted; 
no  formal  votes  were  taken  on  substan- 
tive issues;  and  no  declaration  of  prin- 
ciples  emerged   from   the   proceedings. 


This  is  hardly  surprising,  not  only  in 
view  of  the  number  and  diversity  of 
countries  attending,  but  also  because  of 
the  complexity  of  issues  involved  in  the 
new  Convention.  For  many  delegations 
the  decision  matrix  presented  to  them 
was  little  short  of  bewildering.  In  their 
opening  statements  at  the  early  plenary 
session,  a  number  of  countries  pointed 
out  the  need  for  a  "package"  arrange- 
ment, in  which  one  country  or  group  of 
countries  would  make  concessions  on 
certain  issues  in  order  to  win  support 
for  other  issues.  But  the  conditions 
under  which  such  trade-offs  might  be 
made  never  seemed  to  coalesce.  More- 
over, highly  complex  issues  such  as 
liability  provisions  for  tankers  of  the 
price-setting  functions  of  the  proposed 
Seabed  Authority  were  sometimes 
looked  upon  as  great-power  ploys  to 
divert     the     attention     of     the     less 
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developed  countries  from  their  more 
immediate  objectives.  The  solidarity  of 
the  so-called  "Group  of  77"  developing 
states  (which,  in  reality,  now  has  103 
members)  was  often  strained,  and  some 
less  developed  countries  suspected  the 
maritime  powers  of  exacerbating  these 
strains  by  pointing  out  to  certain  of  the 
less  developed  countries  how  much  their 
real-world  ocean  interests  differed  from 
those  of  their  neighbors.  For  example, 
many  of  the  developing  landlocked 
states  were  insisting  on  their  rights  to 
benefit  from  the  fisheries  resources  off 
their  neighbors'  coasts  (a  right  which 
had  been  supported  by  a  recent  declara- 
tion of  the  Organization  for  African 
Unity).  But  adjacent  coastal  states,  as, 
for  example,  Tanzania,  while  agreeing  to 
this  in  principle,  were  sobered  by  the 
facts;  first,  that  they  have  only  limited 
fisheries  resources  in  their  coastal 
waters;  second,  that  they  may  be 
bordered  by  two  or  more  landlocked 
nations  (Tanzania  has  five  such  neigh- 
bors); and  third,  that  most  of  the 
landlocked  countries  have  a  number  of 
coastal  neighbors  and  thus  the  potential 
for  sharing  in  the  resource  development 
of  several  offshore  zones.  How  would 
the  allocation  of  economic  zone  re- 
sources then  be  worked  out?  The 
United  States  and  Canada,  I  might  note, 
have  no  landlocked  neighbors  to  worry 
about. 

I  emphasize  this  problem  of  access  to 
the  sea  and  its  resources  because  it 
points  up  so  clearly  one  of  the  divisive 
elements  within  the  Third  World  bloc- 
and  within  geographic  groupings  of  the 
less  developed  countries,  such  as  the 
Latin  American,  African,  and  Arab 
blocs.  The  many  pressures  for  and 
against  bloc  solidarity  were  super- 
imposed on  the  already  complex  issues 
of  the  individual  states'  ocean  interests, 
leading  one  to  speculate  as  to  just  what 
the  processes  will  be  whereby  individual 
delegations  decide  on  how  to  cast  their 
votes-when  the  time  for  vote  casting 
finally  comes. 


There  was  something  of  a  built-in 
resistance  to  decisionmaking  at  Caracas 
in  that  no  deadlines  existed  for  voting. 
Everyone  knew  there  would  be  at  least 
one  follow-up  session  next  summer,  and 
indeed  one  has  been  scheduled  for 
Geneva  next  17  March  to  run  until  early 
May.  Add  to  this  the  facts;  first,  that 
the  delegates  had  before  them  at  the 
opening  of  the  Conference  no  single 
draft  text  with  which  to  work;  and 
second,  that  the  voting  procedures 
themselves  are  extremely  cumbersome. 
The  chairman  of  the  Conference  must 
officially  find,  for  every  issue  voted  on, 
that  no  consensus  is  possible  before  a 
vote -based  on  the  principle  of  a  two- 
thirds  majority  of  Conference  partici- 
pants-can take  place. 

So  far  as  the  law  of  the  sea  issues 
themselves  are  concerned,  I  have  arbi- 
trarily arranged  them  into  12  items  and 
combined  them  under  certain  headings. 
My  intent  is  to  consider  each  of  the  12 
in  terms  of  the  problems  involved,  the 
U.S.  position  as  presented  at  Caracas, 
and  of  the  interests  of  other  countries  in 
the  issue.  And  before  I  begin,  one  caveat 
is  necessary.  Although  I  attended  the 
Conference  for  a  time  this  past  summer 
as  an  adviser  (or  "expert"  as  we  were 
termed)  with  the  U.S.  delegation,  my 
remarks  today  should  in  no  way  be 
construed  as  reflecting  official  U.S. 
policy.  I  speak  only  as  a  private  citizen. 

Now  first,  a  rundown  on  the  12 
issues. 

Under  the  general  heading  of  "Zonal 
Arrangements"  are  three  topics:  the 
territorial  sea,  the  economic  zone,  and 
limits  to  seabed  jurisdiction. 

A  second  general  heading  is  "Tra- 
ditional High  Seas  Freedoms"  and  in- 
cludes freedom  of  navigation,  freedom 
of  fishing,  and  freedom  of  scientific 
research. 

Under  the  third  heading,  "Environ- 
mental Protection"  is  only  one  issue- 
establishing  and  enforcing  pollution 
control  measures. 

Issues  eight  and  nine  come  under  the 
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title  "Exploiting  Seabed  Resources." 
Number  eight  is  The  International  Sea- 
bed Resources  Authority,  and  nine  is 
revenue  sharing  on  the  outer  continental 
margin. 

Another  general  heading  is  "Dispute 
Settlement  Arrangements"  and  contains 
only  the  one  issue,  criteria  and  ma- 
chinery for  handling  international  dis- 
putes. 

The  last  two  issues  involve  "Regional 
Arrangements."  First,  there  are  what  I 
would  call  mutual  benefit  systems,  such 
as  regional  fisheries  or  pollution  control 
agreements.  Then  there  are  compen- 
satory arrangements  which  are  designed 
to  benefit  the  geographically  disadvan- 
taged states. 

In  establishing  my  list  of  12  issues,  I 
do  not  mean  to  imply  that  they  are  all 
of  equal  complexity.  And  someone  else, 
in  looking  over  the  list  of  some  100 
topics  the  Conference  is  supposed  to 
deal  with,  might  come  up  with  a  dif- 
ferent grouping  of  subjects.  But  this 
listing  is  intended  only  to  serve  as  a 
means  of  organizing  a  lot  of  compli- 
cated material  into  a  manageable  form. 

One  point  should  be  noted  early  on. 
The  delegates  to  the  Third  Law  of  the 
Sea  Conference  are  not  working  in  a 
vacuum.  There  exists  already  a  body  of 
rules  and  regulations  on  the  public  order 
of  the  oceans,  which  was  hammered  out 
at  the  First  Law  of  the  Sea  Conference 
in  1958  and  which  has  been  modified 
somewhat  by  subsequent  court  de- 
cisions and  by  state  practice.  Although 
some  of  the  more  extreme  delegates 
have  declared  the  1958  Conventions  to 
be  obsolete  and  of  another  era,  these 
Conventions  nevertheless  provide  the 
base  upon  which  the  new  Law  of  the 
Sea  is  to  be  built.  Unless  and  until  the 
Convention  articles  are  superseded  and/ 
or  formally  renounced  by  most  of  the 
world  community,  they  would  appear, 
according  to  most  authorities  of  which  I 
know,  to  remain  in  force. 

Let  us  start  now  with  the  first  issue, 
the  territorial  sea.  Two  sets  of  problems 


are  involved  here:  the  breadth  of  the 
territorial  sea  and  the  baselines  from 
which  the  breadth  is  measured.  Most 
states  of  the  world  now  favor  12  miles 
for  the  breadth  of  the  territorial  sea, 
even  though  by  such  action  most  of  the 
international  straits  of  the  world  are 
closed  off  by  territorial  waters.  About 
half  of  the  coastal  countries  of  the  globe 
now  adhere  to  12  miles.  The  United 
States  has  announced  its  willingness  to 
support  the  12-mile  principle,  providing 
satisfactory  arrangements  can  be 
worked  out  on  the  question  of  transit 
(or  passage)  through  international 
straits.  But  some  10  countries,  most  of 
them  in  Latin  America,  claim  a  200-mile 
territorial  sea  and  have  indicated  no 
willingness  to  reduce  this  distance  to  1 2 
miles,  even  if  a  new  Convention  came 
into  force.  One  problem  seems  to  be  to 
prevent  other  states  from  going  to  a 
200-mile  limit  before  a  new  treaty  is 
signed  and  ratified. 

The  baseline  delimitation  question 
was,  to  some  extent,  resolved  in  the 
1958  Convention,  but  there  remain 
problems  such  as  historic  waters,  atolls, 
drying  rocks  and  reefs,  artificial  struc- 
tures, and  other  topics  not  covered 
adequately  at  the  First  Law  of  the  Sea 
Conference.  And  there  is  the  problem  of 
archipelagos -a  topic  now  recognized  as 
a  separate  and  distinct  issue  which  must 
be  dealt  with  apart  from  the  question  of 
islands.  One  problem  here  concerns  de- 
limitation; in  all  cases  can  the  archi- 
pelagic state  connect  its  outermost 
islands  and  drying  rocks  with  straight 
baselines  (regardless  of  the  distances  and 
extent  of  waters  involved)  and  from 
these  baselines  measure  seaward  its  terri- 
torial waters?  What  of  mainland  states, 
such  as  Greece  and  Canada,  which  have 
offshore  archipelagos?  Can  the  islands  as 
a  group  be  closed  off  here,  as  in  the  case 
of  midocean  situations?  Should  archipe- 
lagos still  under  colonial  rule,  such  as 
the  Cook  Islands  and  the  New  Hebrides, 
be  closed  off  by  straight  baselines  the 
same    as   for  independent   states?   The 
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United  States,  here  as  in  other  cases  of 
baseline  delimitations,  has  tended  to 
follow  a  somewhat  cautious  and  con- 
servative approach. 

Perhaps  more  important  than  the 
delimitation  details  is  the  question  of 
passage  by  foreign  vessels  through  archi- 
pelagic waters.  One  suggestion  is  that 
the  archipelagic  state  establish  sealanes 
through  its  interisland  waters.  Within 
these  lanes  both  commercial  and  mili- 
tary vessels  would  have  transit  rights, 
although  some  states  have  suggested 
that  these  rights  extend  only  to  com- 
mercial vessels.  The  United  States  would 
favor  the  principle  of  unimpeded  pas- 
sage through  such  sealanes,  including 
overflight  and  the  passage  of  submarines 
submerged. 

A  related  topic  is  that  of  the  con- 
tiguous zone.  In  the  past  this  zone  has 
existed  between  the  outer  limits  of  the 
territorial  sea  and  12  miles  from  shore. 
Within  it  the  coastal  state  has  the  right 
to  prevent  infringement  of  its  customs, 
fiscal,  sanitary,  and  immigration  laws.  If 
all  states  go  to  a  12-mile  territorial  sea, 
is  the  contiguous  zone  concept  still 
necessary?  Some  states  favor  applying  it 
to  a  zone  seaward  of  the  12-mile  limit, 
but  to  this  the  United  States  is  opposed. 

Beyond  the  territorial  sea  will  be  an 
economic  zone,  extending  to  a  maxi- 
mum distance  of  200  nautical  miles 
from  shore.  If  a  12-mile  territorial  sea 
were  adopted  by  all  countries,  the  maxi- 
mum breadth  of  the  zone  would,  of 
course,  be  188  miles.  Most  states  agree 
that  within  the  economic  zone  there 
will  be  freedom  of  navigation  and  over- 
flight (although  they  do  not  mention 
the  passage  of  submarines  submerged) 
and  freedom  to  lay  underseas  cables  and 
pipelines. 

The  United  States  has  indicated  its 
willingness  to  support  the  economic 
zone  concept,  providing  "correlative 
coastal  state  duties"  are  accepted.  In  his 
speech  of  11  July,  Ambassador  Steven- 
son, head  of  the  U.S.  delegation,  sug- 
gested   that    the    coastal    state    rights 


include  "full  regulatory  jurisdiction" 
over  the  exploration  and  exploitation  of 
economic  zone  resources,  but  4  weeks 
later,  the  U.S.  Draft  Articles  on  the 
Economic  Zone  mentioned  the  "sover- 
eign and  exclusive  rights"  of  the  coastal 
state  to  explore  and  exploit  these  re- 
sources. Among  the  "correlative  coastal 
state  duties"  which  the  United  States 
seeks  to  obtain  are  the  prevention  of 
unjustifiable  interference  with  naviga- 
tion, overflight,  and  other  nonresource 
uses  and  compliance  with  international 
environmental  obligations.  We  also  seek 
full  utilization  of  fisheries  resources  in 
the  coastal  economic  zone,  freedom  of 
scientific  research  there,  and  flag-state 
enforcement  of  pollution  control 
measures.  These  duties  will  be  con- 
sidered in  more  detail  later. 

If  a  200-mile  exclusive  economic 
zone  were  adopted  worldwide,  some  37 
percent  of  the  world  ocean  would  be 
closed  off  within  national  limits.  Several 
countries  would  acquire  large  areas  (the 
United  States  alone  would  receive  2.2 
million  square  miles  of  ocean  space), 
but  many  states  would  get  little  or  no 
additional  territory.  Thus  the  rationale 
for  "compensating"  the  landlocked  and 
other  geographically  disadvantaged 
states  by  permitting  them  to  share  in 
the  benefits  derived  from  resource 
utilization  in  their  neighbors'  economic 
zones.  Some  of  the  disadvantaged  at  this 
time  claim  rights  only  to  the  living 
resources  of  neighboring  zones;  others 
want  to  share  also  in  the  exploitation  of 
nonliving  resources,  particularly  oil  and 
natural  gas. 

A  special  delimitation  problem  for 
the  200-mile  zone  relates  to  islands. 
Any  naturally  formed  area  of  land 
above  water  at  high  tide  is  an  island 
entitled  to  its  own  territorial  sea.  Will  it 
also  be  entitled  to  a  200-mile  economic 
zone?  If  so,  a  single  midocean  rock 
might  have  surrounding  it  an  economic 
zone  which  closes  off  125,000  square 
nautical  miles  of  ocean.  On  this  ques- 
tion of  economic  zones  about  islands, 
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the  United  States  has  not  declared  its 
position  one  way  or  the  other. 

Beyond  the  200-mile  economic  zone 
of  certain  countries  there  may  still  exist 
portions  of  the  continental  margin.  In 
some  instances  the  shelf  itself  may 
extend  more  than  200  miles  from  shore. 
In  other  cases  only  the  continental  slope 
and/or  rise  may  continue  so  far  from 
land.  The  United  States  and  several 
other  states  have  suggested  that  national 
control  over  the  resources  of  the  seabed 
and  subsoil  should  extend  either  to  200 
miles  off  shore  or  to  some  alternative 
limit  on  the  seabed,  for  example,  the 
3,000-meter  isobath,  whichever  gives  to 
the  coastal  state  the  greatest  amount  of 
seabed  areas.  No  specific  criterion  for 
fixing  this  outer  limit,  beyond  the 
200-mile  boundary,  has  been  specified 
by  the  United  States.  Probably  it  would 
be  based  on  some  depth  criterion;  the 
two  depth  figures  most  often  cited  are 
2,500  and  3,000  meters.  The  isobath 
selected  might  provide  a  very  general 
basis  for  the  boundary  location,  with 
straight  lines  joining  fixed  geographic 
coordinates  marking  the  precise  bound- 
ary position.  Obviously  the  greater  the 
area  of  seabed  under  national  jurisdic- 
tion, the  less  will  remain  as  the  "com- 
mon heritage  of  mankind."  Extending 
coastal  state  jurisdiction  over  seabed 
resources  to  200  miles  and/or  the  outer 
portion  of  the  continental  margin  would 
mean  that  the  hydrocarbon  resources  of 
the  ocean  floor  would,  for  all  practical 
purposes,  be  lost  to  any  International 
Seabed  Authority. 

According  to  the  U.S.  Draft  Articles 
of  this  past  summer,  the  coastal  state's 
sovereign  rights  over  the  Continental 
Shelf  are  restricted  to  the  purposes  of 
exploring  and  exploiting  its  natural  re- 
sources. Other  uses  of  the  seabed  be- 
yond territorial  limits  by  member  states 
of  the  international  community  pre- 
sumably are  not  affected  by  these 
coastal  state  rights. 

One  problem  common  to  all  three 
zonal    issues  mentioned  so  far  is   the 


delimitation  of  boundaries  between 
opposite  and  adjacent  zones.  What 
weight  shall  be  given  to  uninhabited 
islands  and  rocks  located  close  to  a 
proposed  boundary?  What  of  islands  in 
dispute  between  countries;  how  can 
they  be  taken  into  consideration  in 
determining  limits?  Under  what  condi- 
tions can  recourse  be  had  to  "special 
circumstance"  situations?  Such  ques- 
tions have  existed  in  the  past,  and  in  a 
few  areas,  such  as  the  North  Sea  and  the 
Persian  (or  Arabian)  Gulf,  they  have 
been  resolved.  But  soon  delimitation 
problems  may  be  magnified  through  the 
establishment  of  the  extended  economic 
zone  beyond  territorial  limits. 

We  come  now  to  the  general  heading 
"Traditional  Freedoms  of  the  High 
Seas,"  and  the  first  of  these  is  freedom 
of  transit.  So  far  as  territorial  waters  are 
concerned,  the  right  of  innocent  passage 
is  guaranteed  in  the  1958  Geneva  Con- 
vention. Passage  is  innocent  so  long  as  it 
is  not  prejudicial  to  the  peace,  good 
order,  or  security  of  the  coastal  state. 
But  some  people  claim  that  the  deter- 
mination of  "innocent"  and  "non- 
innocent"  passage  can  become  a  subjec- 
tive matter.  Take,  for  example,  vessel- 
source  pollution  standards.  A  coastal 
state  may  claim  that  foreign  vessels 
which  do  not  observe  the  coastal  state's 
pollution  control  regulations  are  en- 
dangering the  state's  interests;  hence, 
passage  by  such  vessels  is  not  innocent. 
Or,  a  coastal  state  may  assert  that 
transit  through -or  overflight  of— its 
territorial  waters  by  the  military  craft  of 
certain  foreign  powers  endangers  its 
security  and  thus  is  not  innocent.  Which 
brings  up  the  problem  of  straits. 

The  United  States  favors  unimpeded 
passage  through  straits  used  for  interna- 
tional navigation.  Passage  includes  the 
movements  by  surface  vessels -both 
commercial  and  military -by  aircraft 
and  by  submerged  submarines  (although 
through  some  straits,  such  as  Malacca, 
passage  submerged  is  highly  dangerous, 
if  not  impossible).  The  United  States  is 
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willing  to  accept  obligations  so  far  as 
taking  reasonable  measures  to  insure 
against  vessel-source  pollution  in  straits 
and  to  in  no  way  interfere  with  the 
internal  security  of  states  bordering  the 
transited  strait. 

There  are  many  variations  on  this 
theme.  Some  countries  distinguish  be- 
tween straits  connecting  two  parts  of 
the  high  seas  with  one  another  and 
those  connecting  the  high  seas  with 
territorial  waters;  only  in  the  former 
situation,  according  to  these  pro- 
ponents, would  freedom  of  transit  be 
guaranteed.  There  are  states  which  want 
prior  notification  and  a  constant  re- 
quirement for  the  passage  of  military 
vessels  through  international  straits; 
there  are  others  which  balk  at  the 
submerged  submarine  concept.  Perhaps 
only  a  selected  number  of  straits  should 
be  designated  as  coming  under  the 
regime  of  unimpeded  passage.  Here  is  an 
issue  with  which  only  a  relatively  small 
number  of  states  are  directly  involved 
(those  bordering  on  the  affected  straits 
and  those  seeking  passage  through 
them),  but  an  issue  with  strong  emo- 
tional overtones  and  the  potential  for 
conflict  between  the  developed  mari- 
time and  many  of  the  developing  non- 
maritime  countries. 

Another  traditional  freedom  of  the 
high  seas  is  fishing.  But  in  the  economic 
zone  the  coastal  state  will  have  jurisdic- 
tion over  living  resources.  The  United 
States  has  suggested  that  within  its 
economic  zone  the  coastal  state  has  the 
duty  to  conserve  these  resources.  More 
important,  perhaps,  the  United  States 
has  joined  with  several  other  countries 
in  supporting  the  "full  utilization"  prin- 
ciple; that  is,  if  the  coastal  state  is 
unable  to  harvest  the  full  fisheries  po- 
tential in  its  economic  zone,  it  is  obli- 
gated to  permit  foreign  fishermen  to 
come  in  and  exploit  the  unutilized 
species.  This  is  a  worthy  concept;  with- 
out it  the  total  world  catch  might 
decline  as  coastal  states  fail  to  harvest 
the  full  potential  within  their  economic 


zone.  It  is  estimated  that  over  90 
percent  of  the  world  fisheries  catch  is 
taken  within  200  miles  of  shore. 

But  what  body  is  to  set  the  "optimal 
yield"  for  a  given  economic  zone -that 
is,  the  total  allowable  catch  per  year 
according  to  biological,  economic,  and 
other  considerations?  It  is  the  difference 
between  the  coastal  state's  harvest 
potential  and  this  optimal  yield  figure 
which  foreign  fishermen  are  to  exploit. 
And  who  will  set  the  priorities  for 
determining  which  foreign  fishermen 
will  be  permitted  to  harvest  the  un- 
utilized stocks,  and  what  fees  or  royal- 
ties they  will  pay  to  the  coastal  states 
for  the  privilege  of  such  exploitation? 
These  seem  the  type  of  questions  for 
international  dispute  settlement 
machinery  to  handle. 

The  United  States  has  suggested  that 
for  highly  migratory  species  such  as 
tuna  an  international  organization 
should  control  exploitation,  even  in  the 
coastal  states'  economic  zones.  And  in  a 
move  away  from  high  seas  freedoms,  the 
United  States  has  suggested  that  the 
coastal  state  retain  control  over  anad- 
romous  species  (particularly  salmon) 
which  in  their  early  life  cycle  inhabit  its 
rivers.  These  fish  move  down  to  the 
oceans  for  most  of  their  mature  life, 
before  returning  to  the  rivers  to  spawn 
and  die.  Coastal  state  control  over  the 
harvesting  of  such  species  would  be 
retained  no  matter  where  in  the  ocean 
such  fish  move  to  during  the  salt  water 
phase  of  their  cycle.  Such  an  arrange- 
ment currently  exists  in  the  Northeast 
Pacific  under  a  treaty  involving  the 
United  States,  Canada,  and  Japan. 

Freedom  of  scientific  research  is  an 
issue  on  which  the  United  States  has 
few  supporters.  We  are  willing  to  carry 
out  certain  obligations,  including  prior 
notification  of  the  intent  to  carry  out 
research  in  a  foreign  state's  economic 
zone,  permission  for  scientists  from  the 
coastal  state  to  participate  in  the  re- 
search project,  and  open  publication  of 
the  research  results.  But  we  balk  at  the 
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suggestion  of  a  consequent  requirement 
to  seek  permission  for  research  beyond 
territorial  limits;  first,  because  of  the 
possibility  that  a  coastal  state  will  with- 
hold consent  for  capricious  reasons;  and 
second,  because  of  the  interminable 
delays  which  have  often  been  ex- 
perienced in  acquiring  permission  (or 
being  denied  it)  for  U.S.  vessels  to  carry 
out  research  involving  foreign  states' 
continental  shelves.  My  own  guess  is 
that  the  principle  of  freedom  of  scien- 
tific research  in  foreign  states'  economic 
zones  may  turn  out  to  be  one  of  the 
casualties  of  the  Third  Law  of  the  Sea 
Conference. 

Next  is  environmental  protection. 
How  will  vessel-source  pollution  control 
standards  be  established  and  enforced  in 
a  coastal  state's  economic  zone?  One 
point  of  view  is  that  these  matters  are 
coastal  state  prerogatives  and,  indeed, 
that  it  might  be  possible  for  less  de- 
veloped countries  to  set  up  a  system  of 
double  standards -one  for  the  vessels  of 
developed  countries  which  use  the 
coastal  state's  ports  and/or  pass  through 
its  national  waters,  and  a  more  liberal 
set  of  requirements  for  ships  of  the 
coastal  state  itself  and  perhaps  those  of 
its  neighbors.  Countering  this  is  the 
viewpoint  that  internationally  agreed 
upon  standards  should  be  put  into  force 
(the  standards  to  be  set  by  the  Inter- 
Governmental  Maritime  Consultative 
Organization  or  some  like  body)  and 
that  enforcement  of  the  standards 
should  be  primarily  the  responsibility  of 
the  flag  state.  If  a  U.S.  vessel,  for 
example,  were  found  to  be  in  violation 
of  the  international  standards  off  the 
coast,  say,  of  a  West  African  state,  the 
offense  would  be  a  matter  for  the 
United  States  to  handle.  Only  in  cases 
where  a  direct  disaster  threatens  the 
coastal  nation  or  if  the  flag  state  has 
proven  itself  to  be  consistently  unable 
or  unwilling  to  police  its  own  ships 
would  the  coastal  state  be  entitled  to 
step  in  and,  on  its  own,  enforce  the 
environmental  standards. 


Between  these  two  extremes  are  all 
manner  of  positions.  Can  the  coastal 
state,  for  example,  adopt  in  its  eco- 
nomic zone,  pollution-control  standards 
which  are  more  severe  than  those  set  by 
an  international  body?  Are  government 
vessels,  including  warships,  immune 
from  a  state's  pollution-control  regula- 
tions? How  will  liability  provisions  be 
enforced?  Should  there  be  an  interna- 
tional liability  to  take  care  of  incidents 
such  as  the  Torrey  Canyon  disaster? 
Environmental  protection  is  one  area  in 
which  many  delegates  often  found 
themselves  way  over  their  heads  so  far 
as  arguments  over  jurisdictional  prob- 
lems were  concerned. 

The  same  might  be  said  for  the  next 
issue-the  International  Seabed  Re- 
sources Authority.  Nearly  everyone 
agrees  that  the  resources  of  the  seabed 
beyond  the  limits  of  national  jurisdic- 
tion are  the  common  heritage  of  man- 
kind and  that  a  portion  of  the  revenues 
derived  from  their  exploitation  should 
go  to  an  international  fund  to  be  dis- 
tributed to  the  nations  of  the  world, 
particularly  the  developing  states.  But  at 
this  point,  agreement  ends.  Let  me 
suggest  just  a  few  of  the  contentious 
issues: 

•  Will  the  Authority  exploit  the 
seabed  minerals  itself  or  license  indi- 
vidual companies  and  states  to  carry  out 
the  exploitations?  (The  United  States 
favors  the  licensing  arrangements.) 

•  Will  the  Authority  be  permitted  to 
regulate  rates  of  exploitation  and/or  to 
fix  prices  in  order  to  stabilize  the 
minerals  market  and  prevent  undue 
hardships  to  the  economy  of  land  pro- 
ducers of  copper,  nickel,  cobalt,  and 
manganese?  (The  United  States  is 
against  production  and  price  controls.) 

•  How  will  the  Authority  be  gov- 
erned? What  states  will  be  represented 
on  the  governing  bodies? 

•  How  will  decisions  be  made  as  to 
allocation  of  the  international  funds? 
Will  a  portion  of  these  funds  be  set  aside 
to  run  the  Authority  itself? 
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•  How  will  the  danger  of  pollution 
from  seabed  exploration  and  exploita- 
tion be  handled? 

Some  experts  contend  that  no  ap- 
preciable revenues  will  be  forthcoming 
from  seabed  mineral  exploitation  during 
the  decade  of  the  1970's.  It  is  the 
developed  countries  which  initially 
carry  out  that  exploitation.  If  the  rules 
and  regulations  on  seabed  development 
are  perceived  by  them  as  being  too 
onerous,  will  the  developed  states  ignore 
international  procedures  and  go  ahead 
unilaterally  with  their  exploitation?  For 
some  observers  of  the  Third  Law  of  the 
Sea  Conference,  this  appears  to  be  a 
very  real  possibility. 

A  related  and,  in  my  table  of  organi- 
zation, a  separate  issue  is  that  of 
revenue  sharing  from  mineral  exploita- 
tion on  the  outer  continental  margin. 
This  is  pretty  much  an  exclusive  U.S. 
initiative.  Several  years  ago  the  United 
States  suggested  the  creation  of  a  "Trus- 
teeship Zone"  on  the  continental 
margin  beyond  the  200-meter  isobath. 
In  this  Trusteeship  Zone,  which  ex- 
tended seaward  to  the  international 
area,  the  seabed  would  be  under  interna- 
tional control,  but  only  the  coastal  state 
or  its  lessee  could  explore  and  exploit 
the  resources.  Although  the  Trusteeship 
Zone  concept  seemed  to  have  something 
in  it  for  everyone,  it  received  little 
support. 

Now  the  United  States  suggests  that 
the  coastal  state  have  jurisdiction  over 
the  outer  continental  margin's  resources 
but  that  a  portion  of  the  revenues 
derived  from  resource  exploitation  be- 
yond the  200-meter  isobath  or  the 
12-mile  territorial  limit  (whichever  is 
farthest  from  shore)  be  turned  over  to 
the  international  fund.  There  are  two 
advantages  to  this  proposal.  First,  it 
provides  that  some  funds  will  become 
available  to  the  International  Authority 
in  the  near  future  (as  soon  as  the  oil 
companies,  which  are  now  exploiting 
offshore  in  a  maximum  of  about  400 
feet  of  water,  move  to  depths  beyond 


656  feet);  second,  it  ensures  that  some 
portion  of  the  revenues  from  hydro- 
carbon exploitation  on  the  outer  con- 
tinental margin  will  get  to  the  inter- 
national fund.  Surprisingly,  this  U.S. 
initiative  has  also  met  with  little  sup- 
port-either from  developed  or  develop- 
ing states. 

Arrangements  for  Dispute  Settle- 
ment, the  10th  of  my  12  issues,  is  very 
much  up  in  the  air.  The  United  States 
strongly  supports  compulsory  settle- 
ment of  disputes-an  interesting  devel- 
opment inasmuch  as  we  have  never,  I 
believe,  taken  an  international  dispute 
in  which  we  were  involved  for  settle- 
ment by  the  International  Court  of 
Justice. 

Most  of  the  U.S.  draft  proposals  have 
in  them  compulsory  dispute  settlement 
provisions.  But  many  countries  are  wary 
of  this  approach.  The  decisionmakers  in 
the  settlement  process  will  tend  to  be 
from  the  developed  states.  The  costs  of 
going  to  such  a  tribunal  will  be  difficult 
for  poor  countries  to  sustain.  The 
number  of  disputes  requiring  tribunal 
action  may  become  overwhelming. 
Rather  than  negotiate  seriously,  de- 
veloped states  may  elect  to  try  the 
tribunal  route  to  settlement.  Here  is  an 
issue  the  outcome  of  which  I  have  a 
hard  time  visualizing.  It  is  my  under- 
standing that  no  one  of  the  three 
Committees  at  Caracas  became  involved 
this  past  summer  in  the  dispute  settle- 
ment problem. 

Since  I  have  mentioned  the  three 
Committees,  let  me  elaborate.  At  the 
Caracas  Conference  there  was,  first,  a 
plenary  session  for  about  3  weeks  dur- 
ing which  the  Rules  of  Procedure  were 
adopted  and  delegations  were  given  a 
chance  to  present  their  countries'  views. 
About  115  delegations  availed  them- 
selves of  this  opportunity.  By  the  time 
this  plenary  session  was  ending,  meet- 
ings were  beginning  of  the  three  Com- 
mittees. These  three  were  modeled  on 
the  Subcommittees  of  the  Seabed 
Committee     which     met     six     times, 
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alternatively  in  New  York  and  Geneva, 
from  1970  through  1973. 

Committee  I  was  concerned  with  the 
international  seabed  area  and  with  the 
Authority  which  was  to  be  set  up  to 
manage  it.  The  Committee  made  no 
tangible  progress  whatever  at  Caracas. 
The  United  States  adopted  a  hard-line 
position  on  the  Authority  and  held  to 
it.  Committee  III  handled  Pollution 
Control,  Scientific  Research,  and  Tech- 
nology Transfer.  It  also  made  little 
progress,  although  the  diverse  views  on 
research  were  narrowed  down  to  four 
alternatives,  ranging  from  the  "absolute 
freedom"  of  the  Soviets  to  the  "abso- 
lute control"  of  the  Group  of  77. 

Committee  II,  which  concerned  itself 
with  fisheries,  straits,  economic  zones, 
and  other  jurisdictional  problems,  was 
under  the  able  leadership  of  Andres 
Anguilar  of  Venezuela.  While  it  proba- 
bly had  the  most  complex  problems  of 
any  of  the  three  Committees,  it  also 
made  the  most  progress.  Ambassador 
Aguilar  was  able  to  reduce  national 
positions  on  a  whole  host  of  issues  to  a 
series  of  three  or  four  alternatives  for 
each  topic  and  to  pave  the  way  for 
serious  negotiations  on  these  issues  next 
summer. 

The  last  two  issues  of  my  outline 
come  under  the  heading  "Regional 
Arrangements."  These  involve  a  bit  of 
crystal-ball  gazing.  Multistate  regional 
arrangements  to  date  have  been  very 
limited  in  scope.  There  are,  for  example, 
certain  international  fisheries  organiza- 
tions, but  decisive  action  within  the 
framework  of  many  of  these  is  subject 
to  the  unanimous  consent  of  the  parties 
concerned.  There  are  bilateral  and 
multilateral  agreements  (as,  for  ex- 
ample, the  Baltic  Sea  Pollution  Control 
Agreement  recently  concluded),  but 
even  these  tend  to  be  limited  in  extent 
and  to  involve  long-established  de- 
veloped countries.  Yet,  should  there  fail 
to  be  a  global  Convention  on  the  new 
Law  of  the  Sea  in  1975  (or  perhaps 
1976),   recourse   may   be   necessary  to 


regional  agreements -at  whatever  level 
agreements  can  be  arranged. 

One  type  of  such  arrangement  would 
be  exclusionary  in  nature;  exclude  non- 
littoral  fishing  vessels  from  the  Anda- 
man or  East  China  Seas;  keep  out 
noncoastal  military  ships  from  the 
Baltic  or  the  Sea  of  Okhotsk.  Such 
arrangements  cost  little  to  the  states  of 
the  region.  But  how  about  situations  in 
which  the  littoral  states  invest  some- 
thing in  the  future  of  their  common 
offshore  waters?  They  might  enact 
common  pollution  control  regulations. 
They  might  have  a  common  approach  to 
fisheries  conservation  and  management. 
They  might  contribute  to  a  regional 
fund  for  improving  navigational  facili- 
ties or  eliminating  shipping  hazards. 
Such  moves  would  be  particularly 
appropriate  for  enclosed  or  semi- 
enclosed  seas.  These  conditions  corre- 
spond to  what  I  referred  to  earlier  as 
"mutual  benefit"  systems.  Within  semi- 
enclosed  seas,  littoral  states  might  agree 
on  some  mechanism  for  settling  mutual 
boundary  delimitation  issues  in  offshore 
waters  and  for  handling  other  types  of 
disputes  involving  the  marine  environ- 
ment. 

In  contrast  with  this  are  what  I 
would  term  "compensatory  arrange- 
ments." And  here  I  confess  to  being 
way  out  of  my  depth.  It  is  one  thing  for 
Tanzania  to  grant  port  facilities  at  Dar 
es  Salaam  for  copper  shipments  from 
Zambia;  it  is  another  to  give  equal  rights 
to  the  companies  of  Malawi,  Burundi, 
Rwanda,  Uganda,  and  Zambia  to  share 
in  the  development  of  Tanzania's  eco- 
nomic zone  resources.  Pakistan  has 
closed  the  use  of  the  port  of  Karachi  to 
Afghanistan  because  of  border  difficul- 
ties. Lesotho  is  entirely  dependent  on 
the  apartheid-oriented  regime  of  South 
Africa  for  its  access  to  the  sea.  Bolivia 
must  depend  on  the  vagaries  of  Chilean 
politics  for  permission  to  use  the  port  of 
Arica.  Who,  I  ask  myself,  is  really  going 
to  agree,  as  a  matter  of  universal  policy, 
to     the     principle     of    compensatory 
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arrangements  for  landlocked  and  other 
geographically  disadvantaged  states? 
Here  is  a  concept  which  may  require 
decades  to  work  out  satisfactorily.  It  is 
difficult  enough  to  win  approval  of  the 
principle  of  access  to  the  sea  for  land- 
locked countries.  Much  more  difficult 
will  be  the  task  of  gaining  support  for 
the  concept  of  access  by  a  disadvan- 
taged state  to  the  resources  of  another 
country's  economic  zone. 

Having  covered,  albeit  briefly,  the 
principal  topics  at  Caracas,  let  me  now 
make  a  few  general  observations  on  the 
Conference  as  a  whole. 

First,  what  are  the  prospects  for 
some  sort  of  Convention  emerging  from 
the  Third  Law  of  the  Sea  Conference? 

As  I  noted  earlier,  one  of  the  road- 
blocks to  any  conclusive  action  in 
Caracas  was  the  absence  of  deadlines. 
There  were  almost  no  serious  conces- 
sions made,  despite  the  talk  of  a  "pack- 
age" solution.  But  if  the  timetables  hold 
(and  we  do  not  go  on  to  a  1 976  meeting 
in  Africa  or  Asia -or  as  The  New  York 
Times  facetiously  noted,  of  meetings  in 
Pnom  Penh,  Ulam  Bator,  and  finally,  of 
all  places,  Philadelphia!),  then  Geneva 
next  spring  is  where  agreement-if  it  is 
to  be  reached  at  all -must  be  concluded. 
And  despite  all  the  complexities  and 
uncertainties,  it  is  possible  that  what 
some  observers  say  is  true -namely,  that 
the  delegations  from  the  major  powers 
(including  the  United  States)  have  in- 
structions from  their  governments  to 
bring  home  an  agreement  from  the 
Third  Law  of  the  Sea  Conference,  and 
they  will  therefore  work  hard  to  meet 
this  requirement. 

It  may  be  only  a  partial  agreement 
on  some  items.  And  it  may  take  years 
for  even  these  agreements  to  be  ratified 
and  to  come  into  effect.  Thus  we  are 
faced  with  a  protracted  period  in  which 
interim  arrangements  may  be  necessary. 
Due  to  time  limitations,  I  shall  not 
dwell  on  such  arrangements,  other  than 
to  note  that  they  will  have  both  interna- 
tional    and     domestic     implications - 


witness  the  impatience  of  some  groups 
in  the  United  States  to  proceed  with  the 
200-mile  fisheries  zone  and  deep  sea 
mining  bills  rather  than  to  wait  for 
international  action  on  these  issues. 

My  third  and  last  point  is,  What 
might  the  United  States  expect  to 
achieve  in  the  way  of  its  own  special 
interests  from  the  Conference? 

Here,  I  feel,  we  have  to  consider 
certain  alternatives,  one  of  them  being 
that  the  United  States  might  not  sign 
and  ratify  certain  provisions  of  any 
agreed  Convention.  I  think  we  may  lose 
on  the  freedom  of  scientific  research 
issue,  on  international  control  of  highly 
migratory  species,  and  perhaps  on  the 
issue  of  full  utilization  of  fisheries  in  the 
economic  zone.  If  we  continue  to  main- 
tain a  hard  line  regarding  the  Seabed 
Resources  Authority,  we  may  find  our- 
selves isolated  there  as  well,  and  I  have 
heard  it  said  we  might  find  it  impossible 
to  sign  and  ratify  the  type  of  final 
agreement  on  this  issue  which  proves 
acceptable  to  a  majority  of  the  world's 
states. 

On  three  items,  I  just  do  not  know.  I 
think  it  will  be  extremely  difficult  for 
us  to  get  general  acceptance  of  com- 
pulsory dispute  settlement,  and  I  have 
no  knowledge  as  to  what  our  fall-back 
position  on  this  might  be.  We  may  also 
be  hard  pressed  on  the  pollution  control 
issue.  Certainly  we  may  have  to  compro- 
mise somewhat  on  the  rules  setting  and 
rules  enforcing  procedures,  but  there  is 
also,  it  seems  to  me,  the  possibility  (as 
might  also  be  the  case  with  compulsory 
dispute  settlement)  that  these  items 
could  be  kept  aside  for  some  future 
deliberations  rather  than  being  em- 
bodied in  a  1975  convention. 

Finally -of  particular  interest  to  you 
here -is  the  question  of  passage  through 
straits.  My  own  feeling  for  this  is  con- 
tained in  two  observations.  First,  there 
are  only  a  limited  number  of  countries 
directly  involved  in  this  controversy.  If 
it  can  be  kept  from  becoming  an  abso- 
lute article  of  faith  on  the  part  of  the 


198 


less  developed  countries  (and  of  Spain) 
and  considered  in  terms  of  its  own 
merits  and  of  the  countries  it  affects, 
then  some  solution  may  be  possible. 
Second,  there  are,  I  believe,  only  a 
limited  number  of  straits  involved  in 
the  problem -particularly  in  terms  of 
military  ships  and  aircraft.  Again,  the 
number  of  players  can  be  narrowed 
considerably  and  trade-offs  may  be 
possible,  involving  not  100-plus 
countries,  but  perhaps  half  a  dozen  or 
so. 

If  one  examines  the  Law  of  the  Sea 
negotiations  in  detail,  one  finds  two 
categories  of  participants.  One  are  the 
interest  groups,  geographic  blocs,  and 
other  expressions  of  multistate  soli- 
darity. Second  are  the  ocean  interests  of 
the  individual  states  themselves -their 
access  to  the  sea  and  its  resources,  their 
investments  in  marine-related  activities, 
their  dependence  on  the  sea  for  food, 
income,  security,  or  employment  oppor- 
tunities, and  their  general  relations  with 
their  neighbors  or  other  relevant  coun- 
tries. Remember,  any  state's  ocean 
policies  are  but  a  part  of  their  total 
national  policies.  If  a  state  has  generally 
poor  relations  with  one  or  more  of  its 
neighbors,  it  can  hardly  be  expected  to 


cooperate   closely   when   it   comes   to 
ocean  issues. 

Since  the  close  of  the  Caracas  ses- 
sion, the  press  has  been  not  altogether 
favorable.  Of  what  use,  it  is  asked,  were 
the  preliminary  Seabeds  Committee 
meetings  in  New  York  and  Geneva  if 
nothing  tangible  came  out  of  10  weeks 
of  high  living  in  South  America?  What 
can  we  expect  from  the  money  that  will 
be  spent  at  Geneva  next  spring?  Some 
of  the  critics,  I  think,  are  unduly  harsh. 
Nearly  50  new  delegations  were  at 
Caracas  which  had  not  been  represented 
previously  on  the  Seabeds  Committee. 
There  was  an  enormous  educational 
process  necessary  in  Venezuela,  and 
despite  the  absence  of  tangible  agree- 
ments, many  of  the  delegations - 
according  to  some  observers -are  a  lot 
closer  to  negotiating  positions  as  a  result 
of  last  summer's  experience  than  they 
were  several  months  ago.  But  my  opti- 
mism declines  when  I  speculate  on  the 
fact  that  only  6  weeks  or  so  are  allotted 
next  spring  for  concluding  a  new  Law  of 
the  Sea  Treaty.  And  I  am  thankful  that 
the  title  assigned  to  me  for  this  talk  was 
"Issues  in  Negotiations"  rather  than 
"The  Consequences  of  No  Agreement  at 
All." 
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THE  POSSIBLE  EFFECTS  ON  MARITIME  OPERATIONS 


OF  ANY  FUTURE  CONVENTION 


OF  THE  LAW  OF  THE  SEA 


Edward  Ashmore 


When  the  Chief  of  Naval  Operations 
kindly  invited  me  to  initiate  our  dis- 
cussions on  this  important  subject,  I  had 
hoped  that  the  recent  session  of  the 
conference  at  New  York  would  have  got 
a  little  further.  That  progress  was  made, 
I  am  in  no  doubt.  I  am  also  in  no  doubt 
that  it  is  very  important  that  at  their 
August  1976  session  in  New  York 
enough  progress  is  made  to  enable 
governments  to  agree  to  the  broad  terms 
of  a  new  convention  which  could  be 
finalized  in  1977. 

But  because  of  this  rate  of  progress, 
it  does  mean  that  we  can  discuss  the 
crucial  issues  the  conference  has  before 
it  in  an  unrestricted  way  and  not  feel 
bound  by  any  positions  our  own  govern- 
ments might  otherwise  by  now  have 
adopted.  Indeed,  I  must  stress  from  the 
outset  that  my  views  are  those  of  a 
professional    naval    officer,    not    of   a 


maritime  lawyer  nor  of  an  official  nego- 
tiating for  his  national  interests  in  the 
matter.  But  it  is  inevitable  that  I  will 
have  frequently  to  refer  to  the  argu- 
ments that  are  still  taking  place  in  the 
conference  for  it  is  these  that  will 
colour  the  backcloth  against  which  any 
future  maritime  operation  will  take 
place. 

Such  operations  in  such  a  context  are 
of,  course,  a  peaceful  exercise  of  mari- 
time power.  I  do  not  address  the  ques- 
tion of  belligerence. 

My  theme  in  this  discussion  of  how  a 
new  convention  might  affect  future 
maritime  operations  is  that  the  corner- 
stone of  any  future  convention  must  be 
the  maintenance  of  the  often  challenged 
but  long  established  freedoms  of  the 
seas.  I  hope  to  show  you  that  both 
maritime  and  coastal  states  stand  to  gain 
by    the  maintenance  of  this  concept. 
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Freedom  of  the  seas,  of  course,  implies 
not  only  a  freedom  of  action  but  a 
responsibility  to  respect  the  rights  of 
others.  I  acknowledge  from  the  start, 
and  I  will  go  over  the  ground  in  more 
detail  later  on,  that  we  are  living  in  a 
changing  world  and  that  there  is  a  very 
reasonable  case  to  be  put  which  calls  for 
more  careful  definition  of  the  rights  of 
states  on,  in,  and  under  the  oceans  of 
the  world.  States  have  every  right  to 
look  to  their  security  and  economic 
interests:  and  the  better  understanding 
that  is  reached  on  these  issues,  the  less 
chance  there  is  of  friction  and  tension. 
A  new  convention  will  depend  entirely 
on  a  sound  balance  of  all  interests  being 
struck.  The  United  Kingdom  has  both 
maritime  and  coastal  state  interests.  We 
firmly  believe  in  the  maintenance  of  the 
balance  of  strategic  deterrence  and 
depend  extensively  for  our  livelihood  on 
unfettered  contacts  with  our  trading 
partners-we  have  the  third  largest  mer- 
cantile marine  in  the  world  (after 
Liberia  and  Japan).  At  the  same  time, 
our  geographical  position  as  an  island 
state,  separated  from  our  European 
neighbours  by  the  busiest  straits  of  the 
world,  on  a  continental  shelf  rich  in 
hydrocarbons  and  fish,  gives  us  signifi- 
cant coastal  state  interests.  A  balanced 
convention  is  therefore  as  vital  to  my 
country  as  to  any. 

We  have  only  reached  this  view  after 
many  years  as  a  maritime  nation  and  in 
common  with  most  of  us  here  could  not 
claim  to  have  been  consistent  in  our 
views  over  the  last  2,000  years.  Let  me 
say  something  since  nothing  is  new 
under  the  sun,  least  of  all  the  ocean, 
about  those  2,000  years  and  the  sum  of 
human  experience  they  convey  to  us. 

In  the  earliest  days  the  sea  was 
believed  not  only  to  hold  inexhaustible 
stocks  of  fish,  which  were  free  for 
anyone  to  take,  but  to  extend  over  such 
vast  distances  that  the  waters  themselves 
could  not  similarly  be  taken.  What 
could  not  be  taken  was  free  for  com- 
mon use  by  all  men.  To  the  Romans 


who  enshrined  this  principle  in  the 
Justinian  Code,  such  a  view  was 
probably  more  a  luxury  that  the  un- 
disputed masters  of  the  Mediterranean 
could  well  afford,  since  it  was  unlikely 
that  anyone  would  challenge  it,  rather 
than  an  act  of  liberal  statesmanship. 

Nevertheless,  after  the  collapse  of  the 
Roman  Empire  there  was  no  major 
change  to  this  principle  until  the  cru- 
sades brought  a  Europe  emerging  from 
the  Dark  Ages  into  contact  with  the 
Mediterranean.  This  stimulus  to  com- 
merce allowed  Mediterranean  practice, 
Roman  in  origin,  to  spread  to  the 
Atlantic  seaboard,  and  the  rolls  of 
Oleron  gained  immediate  success  and 
wide  recognition  among  the  nations  of 
North  West  Europe.  But  although  these 
codes  talked  of  freedom,  this  freedom 
began  to  become  discretionary.  As 
Mediterranean  trade  revived  in  the  13th 
and  14th  centuries,  the  conflicting 
claims  of  the  trading  nations  on  the 
waters  around  their  coasts  became  the 
dominant  issues. 

The  Venetians  began  to  charge  a  fee 
for  entering  the  Adriatic,  and  Venice's 
chief  rival,  Genoa,  claimed  similar  juris- 
diction over  the  Ligurian  Sea.  In  north- 
west Europe,  countries  made  similar 
claims:  The  Danes,  Swedes,  and  Poles 
claimed  various  parts  of  the  Baltic  and 
the  English,  with  what  some  of  you  may 
feel  was  characteristic  expansiveness, 
the  channel,  the  North  Sea,  and  the 
whole  of  the  Western  Atlantic.  Slowly 
the  sea  from  being  free  from  any  juris- 
diction became,  like  the  land,  subject  to 
the  authority  of  those  who  had  the 
power  to  enforce  that  authority.  But 
the  two  great  naval  powers  of  the  day 
were  Spain  and  Portugal  and,  using  the 
Pope  as  a  maritime  arbitrator  which  had 
the  wholly  desirable  effect  of  giving 
their  claims  the  authority  of  God,  they 
began  to  apportion  the  oceans  of  the 
world  between  them  so  that  both  coun- 
tries' interests  in  their  newly  discovered 
possessions  in  the  Americas,  East  and 
West    Indies,    Africa,    and    India    were 
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protected.  Their  dominance  culminated 
in  the  Treaty  of  Tordesillas  which,  in 
effect,  divided  the  globe  in  half;  a 
feature  which  even  the  Pope  had  sought 
to  avoid. 

With  the  growth  of  English  naval 
power  in  the  middle  of  the  16th 
century,  her  ships  began  to  challenge 
the  monopoly  of  Spanish  trade  with  the 
Indies.  The  first  Queen  Elizabeth  sought 
to  justify  the  activities  of  men  like  Sir 
Francis  Drake  by  an  appeal  to  the 
principle  of  the  freedom  of  the  seas -the 
first  time  this  concept  had  been  ex- 
pressed for  four  or  more  centuries.  Her 
Majesty  refused  to  concede  that  Spain 
"had  any  right  to  debar  British  subjects 
from  trade  or  from  freely  sailing  that 
vast  ocean,  seeing  that  the  use  of  the  sea 
and  air  is  common  to  all:  neither  can 
any  title  to  the  ocean  belong  to  any 
people." 

While  England  was  having  difficulties 
with  Spain,  Holland,  which  was  also 
increasing  in  power,  was  having  the 
same  difficulties  with  Portugal.  The 
Portuguese  cited  the  Papal  Bull  of  1493 
in  support  of  their  trade  monopoly;  to 
counter  their  arguments  Grotius  wrote 
his  famous  treatise  on  the  law  of  the 
sea.  He  stated  quite  categorically  that 
"Since  the  sea  is  just  as  unsusceptible  of 
physical  appropriation  as  the  air,  it 
cannot  be  attached  to  the  possession  of 
any  nation." 

By  this  time,  however,  the  British 
had  forgotten  their  late  Queen's  stand 
and  her  successor,  King  James  I,  com- 
missioned John  Selden  to  write  a  refuta- 
tion of  Grotius  supporting  the  concept 
of  a  closed  sea;  a  principle  which  was 
duly  followed  so  long  as  the  British  felt 
that  their  interests  were  best  served  by 
protecting  their  trade  against  foreign 
competition.  However,  during  the  18th 
century  there  was  a  slow  and  gradual 
change  in  British  policy.  The  old  order 
whereby  strong  maritime  powers  waged 
war  to  protect  their  trade  was  changed 
by  the  Industrial  Revolution  in  England. 
There    was   for   a   time    thereafter  no 


foreign  competition,  and  so  British  in- 
terests were  now  best  served  by  com- 
pletely free  and  unrestricted  trade. 
Thus,  by  the  early  19th  century  Britain 
was  once  again  an  unequivocal  sup- 
porter of  the  freedom  of  the  seas. 

It  seems  clear  that  the  policy  of  the 
superior  maritime  power,  and  not  for 
the  first  time,  carried  the  day.  When  one 
power  has  been  predominant,  freedom 
of  the  seas  has  been  its  policy.  It  would 
be  an  oversimplification  to  say  that 
when  dominance  of  the  sea  was  in 
doubt  nations  pursued  a  policy  of 
closed  seas  which  went  unchallenged 
until  one  power  again  became  predomi- 
nant, but  it  is  nevertheless  not  far  from 
the  truth. 

Later  on  I  will  attempt  to  show  how 
the  maintenance  of  the  freedom  of  the 
seas  has  developed  from  being  princi- 
pally in  the  interests  of  major  maritime 
powers  to  the  situation  today  when  it 
safeguards  the  interests  of  the  interna- 
tional community. 

As  trade  increased,  piracy  became  a 
growing  nuisance  on  an  international 
scale.  Initially  countries  were  content  to 
rid  the  seas  of  pirates  harassing  their 
own  trade  while  being  quite  content  to 
let  them  do  their  worst  among  their 
rivals.  Nevertheless,  the  consciences  of 
some  enlightened  men  and  the  timing  of 
history  ensured  that  piracy  and  the  slave 
trade  were  suppressed  in  an  era  when 
the  principle  of  the  freedom  of  seas  was 
being  upheld  under  the  umbrella  of  Pax 
Britannica.  It  could  not  have  been  ef- 
fected in  the  absence  of  the  freedom  of 
the  seas,  and  the  dividend  this  then  gave 
is  enjoyed  by  all  nations. 

Another  example  of  benefit  from  the 
freedom  of  the  seas  is  to  be  found  in  the 
contribution  to  the  surveying  and 
charting  which  has  been  done  for  over 
200  years  by  the  hydrographic  fleets  of 
our  various  countries.  Their  freedom  of 
navigation  and  their  cooperation  results 
in  world  chart  series  for  all  the  mariners 
of  every  nation.  There  is  no  ship  which 
does  not  benefit  from  the  ability  to  sail 
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and  work  on  the  seas  of  the  world  with 
hydrographic  data  which  has  resulted 
from  this  very  freedom  of  access.  Long 
may  it  continue. 

That  having  been  said,  we  all  know 
that  the  law  of  the  sea  is  not  merely  an 
affirmation  of  unfettered  freedom  The 
freedom  of  the  high  seas  became  a 
regulated  freedom  through  agreements 
by  flag  states  that  their  ships  should 
follow  certain  rules  about  safety,  avoid- 
ance of  collisions,  interference  with 
submarine  cables,  and  similar  matters  of 
general  concern.  It  is  important  to 
recognize,  however,  that  ships  were  to 
be  regulated  only  by  their  own  flag 
states. 

In  more  modern  times  came  the 
recognition  that  the  coastal  state  had  an 
interest,  and  indeed  a  claim,  on  the  belt 
of  water  immediately  surrounding  its 
own  coastline.  This  claim  was  ultimately 
recognized  in  the  concept  of  the  terri- 
torial sea.  The  development  which 
balanced  this  concession  to  absolute 
freedom  at  sea  was  the  establishment  of 
the  right  of  innocent  passage  through 
the  territorial  sea.  Coastal  states 
accepted  the  erosion  of  full  sovereignty 
implicit  in  the  acknowledgement  that  a 
foreign  ship  could  not  be  prevented 
arbitrarily  from  passing  through  the 
territorial  sea  so  long  as  she  was  doing 
no  harm. 

This  harmonious  compromise  was 
further  developed  by  the  1958  Geneva 
Conventions  on  the  law  of  the  sea.  What 
started  as  an  attempt  to  codify  all  past 
practice,  in  fact,  went  further  and  re- 
sulted in  recognition  of  the  increasing 
attention  being  given  to  the  exploitation 
of  the  resources  of  the  sea  and  the 
seabed,  and  whilst  high  seas  freedoms 
were  to  a  large  extent  preserved,  these 
conventions  for  the  first  time  addressed 
the  rights  to  exploit  the  resources  of 
continental  shelves  and  the  conservation 
of  the  living  resources  of  the  high  seas. 

The  1958  Geneva  Conventions  have, 
I  believe,  served  the  international  com- 
munity well.  The  listing  of  the  freedoms 


of  the  high  seas  was  useful,  as  were  the 
provisions  concerning  nationality  for  all 
ships,  piracy,  and  slave  trading.  So  also 
were  the  definition  of  innocence  of 
passage  in  the  territorial  seas  as  being 
not  prejudicial  to  the  peace,  good  order, 
and  security  of  the  coastal  state;  the 
definition  of  the  rights  of  hot  pursuit; 
and  the  safeguarding  of  the  right  of 
passage  through  straits.  There  were  also 
many  other  valuable  provisions  relating 
to  navigation  and  resource  exploitation. 
But  there  were  major  omissions  too,  the 
most  far  reaching  being  the  failure  of 
the  1958  conference  to  agree  on  a 
maximum  breadth  for  the  territorial  sea 
and  the  failure  to  set  objective  limits  to 
coastal  state  rights  in  respect  of  fisheries 
and  the  continental  shelf.  The  large 
increase  since  1958  in  the  number  of 
merchant  ships  sailing  under  flags  of 
convenience  has  also  called  into  ques- 
tion whether  dependence  on  flag  state 
regulation  is  sufficient  to  safeguard 
coastal  state  interest. 

The  main  pressure  for  a  new  law  of 
the  sea  convention  has,  however,  been 
generated  by  the  increase  of  man's 
knowledge  associated  with  a  desire  to 
exploit  the  resources  of  the  sea  and  the 
seabed.  "The  common  heritage  of  man 
should  be  used  for  the  benefit  of  man- 
kind as  a  whole"  is  a  popular  cry.  If  we 
are  to  use  the  seas  and  the  resources  in 
and  under  the  sea  for  the  benefit  of  the 
international  community  in  an  orderly 
fashion,  we  must  aim  to  reexamine  and 
strengthen  existing  law  to  fit  today's 
circumstances  and  fill  in  the  gaps  in  the 
1958  conventions  that  I  have  already 
mentioned. 

There  are,  of  course,  a  number  of 
ways  of  doing  this,  and  it  is  precisely 
because  of  this  fact  that  negotiations  in 
the  conference  directed  toward  reaching 
a  consensus  have  been  prolonged  and 
difficult.  A  position  somewhere  be- 
tween the  somewhat  imprecise  but 
possibly,  maritime  oriented  regime  that 
came  from  the  1958  conventions  and 
those  states  who  have  been  calling  for 
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extensive  coastal  state  sovereignty  and 
jurisdiction  must  be  found. 

We  must  not  be  discouraged  by  the 
length  of  negotiations  on  this  complex 
subject.  Each  member  state  of  the 
United  Nations  surely  has  to  attend  to 
its  own  immediate  needs  before  acting 
as  a  member  of  the  international  com- 
munity to  safeguard  the  broader  world 
interest. 

With  good  reason  coastal  states  are 
concerned  with  sovereign  rights,  and  the 
obvious  proof  of  the  growing  concern 
for  this  is  to  be  found  in  the  large 
increase  in  the  number  of  states  now 
claiming  a  wider  territorial  sea.  The 
numbers  have  increased  markedly  since 
1958.  Some  states  believe  that  an  exten- 
sion of  sovereignty  over  the  sea  is  an 
essential  safeguard  to  their  security. 
There  is  much  public  discussion  of 
security,  both  in  the  defense  or  military 
sense  and  also  in  the  civil  or  police 
sense.  Many  newly  emergent  and 
emerging  states  think  of  increased 
sovereignty  as  an  essential  precursor  of 
economic  well-being.  Many  states  also, 
and  my  own  is  no  exception,  look  to 
the  wealth  of  the  natural  resources  of 
the  continental  shelf  to  contribute  sub- 
stantially to  economic  well-being  and 
are  showing  a  real  concern  about  con- 
servation of  fish  stocks  and  an  under- 
standable feeling  that  they  should  have 
prime  responsibility  for  assuring  the 
future  of  a  resource  they  claim  for  their 
own  country.  However  we  must  remem- 
ber the  other  side  of  the  coin. 

This  is  that  to  extend  the  frontiers  of 
sovereignty  is  at  the  same  time  to 
increase  the  burden  of  national  security 
and  certainly  not  to  make  it  easier.  If 
we  are  to  develop  new  laws,  we  must 
ensure  that  either  the  coastal  state  or 
the  international  community  has  the 
ability  to  enforce  them.  Laws  that 
cannot  be  upheld  fall  into  disrepute  and 
are  certain  sources  of  international  fric- 
tion. While  I  well  understand  the 
importance  of  the  work  being  done  in 
the     present     conference     on     the 


settlement  of  disputes,  I  am  sure  we 
would  rather  that  its  aim  should  be  a 
consensus  likely  to  minimize  the  occur- 
rence of  disputes.  Moreover,  it  is 
axiomatic  that  the  greater  the  area  of 
the  continental  shelf  or  greater  the 
volume  of  water  that  the  coastal  state 
can  lay  claim  to,  the  less  the  resources 
freely  available  to  others. 

One  of  us  here  represents  a  land- 
locked state,  and  there  are  others 
amongst  us  whose  countries  say  that 
they  are  geographically  disadvantaged. 
Any  view  that  the  seas  are  free  requires 
that  the  rights  of  every  member  of  the 
international  community  be  considered 
in  drawing  up  the  balance  between  the 
interests  of  the  coastal  state  and  the 
community  as  a  whole.  There  is  no 
shortage  of  public  discussion  on  this 
either. 

Coastal  states  have  a  third  interest 
which  is  gaining  in  importance  as  the 
worldwide  lobby  for  the  protection  of 
the  environment  grows.  None  of  us  here 
would  quarrel  with  the  need  to  take 
every  reasonable  precaution  to  minimize 
the  risk  caused  by  collisions  and  ground- 
ings or  by  poor  construction  of  ships. 
Pollution  control,  too,  is  listed  high  in 
the  requirements  of  all  these  days.  It  is 
an  important  matter  which  the  con- 
vention must  address. 

I  mentioned  earlier  that  flag  states 
had  come  to  accept  the  need  for  certain 
rules  to  guide  the  conduct  of  shipping. 
An  amalgam  of  these  rules  on  safety, 
the  avoidance  of  collision  and  pollution 
control  add  up  in  many  minds  not 
merely  to  the  maintenance  of  good 
order  but  to  the  need  for  traffic  regula- 
tions as  the  means  of  assuring  it.  Sea- 
lanes  and  traffic  separation  schemes  do, 
of  course,  have  a  valuable  part  to  play. 
The  United  Kingdom  and  France  believe 
that  they  have  already  been  instru- 
mental in  improving  traffic  conditions 
in  the  Dover  Strait,  and  they  look 
forward  to  the  observance  of  these 
schemes  becoming  mandatory.  I  would 
welcome     also    the    establishment    of 
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similar  schemes  in  other  busy  shipping 
areas  around  the  world.  Latterly  the 
International  Maritime  Consultative 
Organization  (IMCO)  has  taken  the  lead 
in  initiating  international  conventions  in 
this  broad  field  of  good  order  at  sea. 
However,  IMCO  neither  lays  down  nor 
enforces  law.  Governments  use  the 
IMCO  machinery  to  conclude  agree- 
ments, and  it  is  their  responsibility  to 
give  these  agreements  the  force  of  law. 
Should  we  not  agree  to  urge  our  govern- 
ments to  place  their  trust  in  IMCO  and 
make  proposals  to  it?  Furthermore, 
should  we  not  also  agree  that  we  should 
urge  our  governments  to  ratify  conven- 
tions agreed  through  IMCO  and  to 
enforce  rigorously  the  ensuring  legisla- 
tion? 

The  international  community  cur- 
rently accepts  that  outside  the  terri- 
torial sea  it  remains  the  flag  state's 
responsibility  to  enforce  regulations  on 
their  own  shipowners  and  masters.  To 
overcome  the  laxity  of  some  flag  states 
and  in  particular  to  regulate  those  ships 
that  sail  under  a  flag  of  convenience,  it 
may  be  necessary  to  introduce  a  dif- 
ferent enforcement  regime.  Considera- 
tion should  be  given  to  what  seems  a 
very  sensible  idea  that  a  form  of  port 
state  jurisdiction  may  well  provide  a 
better  balance  between  the  interests  of 
the  coastal  state  and  those  of  the 
international  community,  the  theory 
here  being  that  a  coastal  state  whose 
regulations  have  been  flouted  and  who 
does  not  have  confidence  that  the  flag 
state  will  take  appropriate  action  will 
appeal  to  the  state  into  whose  port  the 
offending  ship  next  calls  to  prosecute 
that  ship. 

Let  me  now  summarize  the  coastal 
state's  interests  as  I  have  outlined  them 
to  you.  They  amount,  I  suggest,  to  "a 
requirement  to  extend  their  sovereignty 
and  jurisdiction  into  the  sea  area  and  on 
to  the  continental  shelf,  adjacent  to 
their  shores  so  as  to  ensure  their  state's 
security,  militarily,  economically  and 
ecologically." 


I  have  previously  laid  emphasis  on 
the  meeting  of  these  justifiable  aims 
while  preserving  the  natural  maritime 
rights  of  the  international  community  as 
a  whole.  Furthermore,  in  examining  the 
history  of  those  rights,  we  saw  how  we 
arrived  at  the  basic  doctrine  of  high  seas 
freedoms  on  the  back  of  maritime 
power.  In  the  remainder  of  my  talk  I 
would  like  to  show  that  these  freedoms 
developed  in  the  last  150  years  now 
safeguard  the  rights  of  the  international 
community. 

The  high  seas  freedoms  stipulated  in 
the  1958  convention  were  the  freedom 
of  navigation  and  overflight,  the 
freedom  to  fish,  the  freedom  to  lay 
submarine  cables  and  pipelines,  and 
other  generally  recognized  and  cus- 
tomary international  freedoms. 

I  would  like  to  dwell  for  a  while  on 
what  to  us,  as  mariners,  must  be  the 
most  important  aspect,  "freedom  of 
navigation  and  overflight." 

We  are  not  in  this  convention  ad- 
dressing the  historic  rights  of  warships 
in  time  of  war.  Nevertheless,  in  spite  of 
the  fact  that  I  have  barely  mentioned 
any  military  matters  so  far,  I  still  see  a 
very  clear  role  for  the  military  in  the 
wake  of  a  new  convention.  We  are  all 
here  because  our  countries  deem  it 
necessary  to  maintain  navies  for  reasons 
of  national  security.  Warships  have 
traditionally  been  involved  with  main- 
taining the  freedom  of  navigation  of 
merchant  ships,  and  we  would  claim 
that  the  deployment  of  our  navy  in 
support  of  trade  has  been  a  stabilizing 
factor  in  increasing  world  prosperity. 

In  the  past  the  number  of  ships 
engaged  in  trade  that  plied  the  seas  was 
miniscule  compared  with  the  number 
today.  Under  the  umbrella  of  high  seas 
freedom  and  as  the  economies  of  the 
countries  of  the  world  partly  under 
imperial  influences  expanded  during  the 
19th  century,  trade  began  to  flow  in  all 
directions.  This  expansion  has  accel- 
erated as  the  colonial  empires  have 
waned     and     the     colonies    and    pro- 
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tectorates  have  become  independent 
countries.  With  the  growth  of  interna- 
tional companies  and  the  complex 
economic  relations  that  exist  today,  the 
very  foundation  of  our  society  depends 
for  its  future  on  economic  efficiency. 
To  carry  cargo  by  sea  is  and  will  remain 
in  the  foreseeable  future  the  most  cost 
effective  manner  of  trading.  We  see 
examples  everyday  of  the  world's  de- 
pendence on  energy  supplies,  and  the 
battle  against  poverty  and  starvation  can 
only  begin  to  be  tackled  with  any  hope 
of  success  if  trade  across  the  sea  is 
allowed  to  proceed  about  its  lawful 
occasions,  unhampered  and  unmolested. 
Economic  stability  is  intrinsically 
bound  up  with  the  balance  of  power 
and  in  this  imperfect  world  in  which  we 
live  the  balance  of  strategic  deterrence  is 
of  the  utmost  importance.  We  surely 
must  accept  the  fact  that  navies  have  a 
part  to  play  in  maintaining  that  balance 
of  power  and  that  they  must  operate 
and  train  in  the  areas  in  which  they 
need  to  exert  their  power.  These  areas 
coincide  with  the  world  sea  routes 
which,  in  many  cases,  pass  through  what 
we  expect  to  become  economic  zones. 
Efforts  in  the  past  to  declare  zones  of 
peace  have  much  to  commend  them, 
but  they  will  never  be  zones  of  peace 
for  all  the  fine  words  that  are  spoken 
unless  we  can  be  confident  that  no  one 
will  cheat.  Let  us  not  delude  ourselves, 
we  cannot  be  certain  of  that  today.  No 
doubt  we  all  look  forward  to  the  day 
when  world  tensions  are  eased  and  that 
the  opportunity  occurs  for  the  major 
alliances  to  scale  down  the  effort  de- 
ployed to  maintain  this  strategic  bal- 
ance, but  we  must  deal  with  things  as 
they  are  and  not  as  we  would  wish  them 
to  be.  Meanwhile  we  should,  I  think, 
take  advantage  of  the  phenomenon  that 
we  are  in  the  presence  today  of  an 
expanding  maritime  power,  which  is  far 
from  achieving  that  position  of  mari- 
time dominance  that  I  have  historically 
associated  with  allegiance  to  the 
freedom  of  the  seas  and  which  seems  to 


be  content,  for  reasons  which  are  not 
yet  clear,  to  support  a  doctrine  of 
maritime  freedom. 

I  have  now  outlined  to  you  why  I  see 
a  requirement  for  the  coast  states'  needs 
to  be  put  in  perspective  with  the  re- 
quirements to  safeguard  the  rights  of 
the  international  community. 

Let  us  then  assume  that  we  achieve 
an  acceptable  balance  of  interest  in  an 
internationally  agreed  convention.  The 
need  will  then  arise  for  coastal  states  to 
evolve  internationally  acceptable 
methods  of  enforcing  the  laws  which 
they  will  be  entitled  and  indeed  have  a 
duty  to  enact. 

Varying  historical  and  constitutional 
factors  will  influence  the  way  different 
countries  tackle  the  task.  It  would  be 
wrong  to  assume  that  there  is  a  single 
correct  way  and  if  others  do  not  do 
things  in  the  way  we  do,  either  they  or 
we  are  in  error.  I  would  like  to  explain 
to  you  how  we  in  the  United  Kingdom 
see  ourselves  undertaking  this.  We  could 
have  established  some  kind  of  force  on 
the  lines  of  the  U.S.  Coast  Guard  and 
this  may  be  an  attractive  model  for 
many  countries  to  follow.  We  have, 
however,  decided  to  meet  our  expected 
increased  responsibilities  by  the  devel- 
opment and  improvement  of  the  exist- 
ing pattern  involving  continuing  co- 
operation between  the  civil  authorities 
concerned  and  our  Armed  Forces  rather 
than  by  some  radical  change.  The  Royal 
Navy  has  for  many  years  provided  ships 
for  fishery  protection  duties,  and 
though  the  extent  of  this  task  will 
increase,  it  will  hopefully  be  carried  out 
in  an  atmosphere  of  international 
accord. 

As  regards  fixed  offshore  installa- 
tions, these  are  of  course  subject  to  the 
normal  external  threat  posed  by  another 
power  and  in  this  respect  we  see  the 
services  defending  them  within  the 
framework  of  their  normal  function  to 
defend  the  realm.  But  today  we  face  an 
increasing  threat  from  terrorists.  Many 
people  advance  the  theory  that  an  oil 
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platform,  like  an  aircraft,  is  an  attractive 
target  for  hijackers  wishing  to  gain 
publicity.  Around  our  shores,  in  the 
stormy  waters  of  the  North  Sea  and  off 
the  Coast  of  the  Shetlands,  to  hijack  an 
oil  rig  to  make  a  political  point  such  as 
demanding  the  release  of  political 
prisoners  would  be  very  difficult  and 
require  considerable  skill  and  resources. 
There  are  many  targets  associated  with 
the  oil  and  gas  industries  ashore  which  it 
would  be  much  more  easy  to  tackle. 

Nevertheless,  there  is  a  threat,  and  in 
our  view  that  is  best  met  by  mounting 
deterrent  patrols  by  ships  and  aircraft. 
Sophisticated  ships  are  not  needed  for 
this.  The  important  thing  is  to  deploy 
ships  with  good  seakeeping  qualities  and 
good  communications.  If  the  ships  and 
aircraft  can  be  seen  and  heard  they 
deter,  and  if  any  incident  occurs  they 
have  the  ability  to  get  to  the  scene 
quickly  and  observe  and  report.  This  is 
also  a  priceless  asset  in  the  event  of  an 
accident.  A  new  convention  will,  we 
assume,  confirm  the  existing  entitle- 
ment of  the  coastal  state  to  establish 
safety  zones  around  installations  on  its 
continental  shelf  and  even  enhance  their 
status.  In  the  light  of  this  we  envisage  a 
requirement  to  operate  a  force  of  about 
eight  ships  backed  up  by  fixed  wing 
surveillance  aircraft  and  shorebased  heli- 
copters to  undertake  concurrently 
fishery  protection  and  deterrent  patrols 
in  the  area  of  offshore  installations.  We 
have  chosen  a  200-foot  lightly  armed 
ship  of  about  1,300  tons  to  fulfill  these 
tasks.  In  the  poor  weather  conditions 
around  our  coasts  we  have  decided  that 
an  all-weather  capability  is  more  im- 
portant than  high  speed,  and  thus  the 
fast  patrol  boat,  an  attractive  option  for 
many  countries,  is  not  a  realistic  one  for 
the  United  Kingdom. 

We  also  envisage  these  ships  being 
useful  in  reporting  incidences  of  pollu- 
tion and  for  assistance  in  maintaining 
good  order  in  traffic  separation 
schemes.  Here  our  aim  is  to  advise 
shipping  on  the  state  of  traffic  so  that  it 


can  more  easily  follow  the  traffic  sepa- 
ration scheme.  We  have  not  found  it 
either  practical  or  desirable  to  attempt 
to  positively  control  the  traffic,  be- 
lieving that  no  sea  captain  would  take 
kindly  to  being  controlled  from  shore 
and  that  an  attempt  to  do  so  would  be 
likely  to  lead  to  more  radio  assisted 
collisions  than  it  avoided. 

In  all  these  tasks  we  see  our  forces 
being  used  to  safeguard  our  coastal 
states'  rights  and  at  the  same  time  to 
ensure  that  the  rights  of  the  interna- 
tional community  will  be  served  as 
well- they  will  be  there  to  monitor  and 
report.  The  legal  action  that  ensues 
from  any  incident  they  observe  will  be 
taken  up  by  the  civil  authorities. 

Maybe  in  due  course  an  international 
force  should  be  set  up  to  carry  out  these 
tasks.  Perhaps  regional  arrangements  can 
be  expanded.  We  already  have  in  the 
Northeastern  Atlantic  a  fisheries  con- 
vention whereby  some  14  countries 
(both  East  and  West)  agree  to  the 
monitoring  of  each  other's  fleets  by 
fishery  protection  ships  flying  an  inter- 
national fishery  protection  flag. 

But  before  that  kind  of  situation  can 
become  commonplace  we  must  achieve 
an  agreed  and  acceptable  convention. 
Inevitably  there  will  have  to  be  compro- 
mises. Some  may  not  be  to  the  liking  of 
the  coastal  states  who  may  feel  that 
their  sovereignty,  their  ability  to  exploit 
their  resources,  is  weakened.  Some  may 
not  wholly  suit  the  maritime  powers 
who  will  find  rights  and  privileges  long 
taken  for  granted  will  become  condi- 
tional. And  in  the  balance  it  will  be  the 
coastal  states  who  will  have  the  major 
increase  in  the  responsibility  for  safe- 
guarding all  our  rights  in  their  waters. 
Those  of  us  who  know  how  very  seri- 
ously the  progress  of  mankind  can  be 
hampered  by  failure  to  resolve  issues 
such  as  those  the  convention  has  to 
address  can  only  wish  the  negotiators 
well.  I  do  not  think  I  would  be  guilty  of 
heresy  if  I  said  that  it  would  be  nice  to 
think  that  the  convention  would  put  all 
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us  naval  men  out  of  a  job,  that  there 
would  be  no  need  for  armed  forces  at 
sea.  But,  as  things  stand  today,  there 
can  be  little  prospect  of  this,  and  only 
by  maximizing  the  flexibility  of 
maritime  forces  can  the  burden  they 
impose  on  national  economies  be 
reduced. 

Against  this  background  of  a  future 
where  the  rights  and  responsibilities  of 
maritime  and  coastal  states  will  need 
some    degree    of    enforcement    and   a 


future  where  power  politics  may  make 

the  movement  of  naval  forces  a  sad  but 
necessary     condition     of     preserving 

peace  and  good  order,  may  I  suggest 
that  we  could  usefully  discuss  the 
following  points  amongst  ourselves: 
the  rights  and  duties  of  warships 
under  a  new  convention;  the  en- 
forcement of  the  laws  at  sea;  and  the 
need  to  continue  to  operate  and  train 
in  key  areas  to  maintain  the  balance 
of  deterrence. 


t 
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INTERNATIONAL  LAW  OF  THE  SEA 


A  REVIEW  OF 


STATES'  OFFSHORE  CLAIMS  AND  COMPETENCES 


L.F.E.  Goldie 


INTRODUCTION 

The  sea  constitutes  some  70  percent 
ol  the  Earth's  surface.  It  and  its  riches 
have  always  challenged  or  charmed  men 
into  seeking  to  gain  a  livelihood  from 
it— frequently  at  great  risk.  From  classi- 
cal times  and  even  earlier,  sympathetic 
magic,  religion,  and  law  have  regulated 
man's  uses  ol  the  sea.  Today,  however, 
as  never  before,  science;  engineering  and 
available  capital  are  permitting  new  ex- 
ploitations of  the  maritime  environment 
and  new  means  of  saining  wealth,  re- 
spcet,  knowledge,  adventure,  and 
power.  As  technology  and  investment  in 
ocean  activities  progress,  the  legal  rules 
which  were  evolved  to  meet  less  com- 
plex uses  will  have  to  be  strained  as  tin; 


outer  limits  of  their  purposes  are  passed 
and  the  necessary  congruence  between 
social  fact  and  relevant  legal  concept 
become  increasingly  attenuated.  Hence, 
unless  new  rules  are  formulated,  either 
social  lacls  created  by  the  new  maritime 
economic  investments  and  technological 
developments  will  become  dislocated  or 
the  existing  rules  debased  into  legal 
fictions.  In  either  case  those  rules  an; 
transformed  into  impediments  to  fur- 
ther progress,  cither  through  their  ri- 
gidilv  or  through  the  uncertainties 
which  fictions  inevitably  generate. 

The  international  law  ol  the  sea  lacks 
the  many  essential  institutions  and  rules 
and  even,  to  a  large  extent,  the  neces- 
sary language  for  effectively  managing 
the    maritime  resources  now  or  shoiiK 
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to  become  available  lo  man.  Accord- 
ingly, it  threatens  to  prove  inadequate 
as  an  impartial  framework  of  claim  and 
decision  for  equitably  distributing  com- 
petences, titles,  rights,  and  values  with 
respect  to  those  resources  and  wealth, 
science,  and  technology  that  may  de- 
velop from  them. 

This  article  will  provisionally  survey 
and  appraise  the  main  patterns  o(  the 
traditional  rules  and  institutions  and 
critically  indicate  some  novel  state 
claims  to  exercise  exclusive  authority 
over  offshore;  areas  which  have  histori- 
cally lain  within  the  zones  of  the  free 
and  common  high  seas. 

Traditionally,  international  law  has 
divided  the  seas  into  two  great  legal 
categories:  those  under  the  sovereignty 
of  coast  states,  for  example,  internal 
waters  and  territorial  waters,  and  those 
beyond  the  sovereignty  of  any  state  and 
which  are  common  to  all  states,  these 
have  been  historically  designated  as  the 
"free  high  seas."  At  the  present  time  a 
number  of  new  categories  of  state 
claims  seeking  to  exercise  exclusive 
coastal  stale  authority  over  additional 
sea  areas  are  being  brought  within  the 
same  class  of  exclusive  jurisdictional 
claims  as  the  traditional  territorial  sea 
and  internal  waters  (including  historical 
waters).  These  wen;  unknown  to  tradi- 
tional international  law.  Those  which 
are  receiving  international  legal  recogni- 
tion embrace:  contiguous  zones;  special 
fisheries  zones;  zones  of  special  jurisdic- 
tion, for  example,  customs  zones;  and 
zones  in  which  exclusive  control  is 
claimed  for  various  kinds  of  weapons 
testing  (this  last  still  including,  in  the 
case  of  France,  nuclear  and  hydrogen 
weapons  testing  in  maritime  areas).  In 
addition  to  the  sea  areas  subject  to  the 
recognized  claims  of  states,  there  are 
lawful  seabed  claims  extending  beyond 
territorial  limits,  namely  those  over 
adjacent  continental  shelves.  Again,  in- 
creasingly states  are  establishing  con- 
servation zones  by  agreement.  There  are 
other  types  of  coastal  state  claims  which 


currently  lack,  even  in  this  generally 
permissive  world,  the  necessary  recogni- 
tion and  acceptance  that  is  essential  to 
erect  them  into  customary  law  con- 
cepts, namely  the  Chile-Fcuador-Pcru 
(CEP)  claims  and  the  "archipelago" 
claims  of  Indonesia  and  the  Republic  ol 
the  Philippines  to  draw  baselines  around 
their  island  systems  from  their  outer- 
most headlands  and  islands. 

MARITIME  ZONES  OF 
EXCLUSIVE  STATE  COMPETENCE 


Internal  Waters.  In  law,  the  status  of 
internal  waters  tends  to  be  assimilated 
to  that  of  the  land  of  the  coastal  state. 
That  is,  coastal  states'  authority  with 
respect  to  seas  which  are  classified  as 
internal  waters  is,  juridically  speaking, 
assimilated  to  the  sovereign  authority 
over  their  land  territory— except  insoiar 
as  the  nature  of  the  actual  quality  of  the 
watery  medium  or  element  may  impose 
factual  as  distinct  from  juridical  differ- 
ences. These  waters  include  historic- 
bays  and  bays  with  straight  base  or 
closing  lines  of  less  than  24  miles 
breadth.  Examples  of  historic  bays 
abound:  Chesapeake  Bay  is  a  very  long- 
standing one.  Again,  when  the  State  of 
California  desired  to  establish  tin;  status 
of  Santa  Monica  Bay  as  a  historic  bay, 
for  the  purpose  of  the  Submerged  Lands 
Act  of  1953,6  she  did  so  to  ensure  that 
its  waters  would  not  be  characterized  as 
territorial  seas,  but  rather  as  internal 
waters.  A  consequence  of  such  a  holding 
would  be  to  bring  the  submarine  oil 
deposits  of  the  bay  and  those  out  to  3 
sea  miles  from  the  closing  line  of  the 
bay  under  the  State  of  California  rather 
than  the  United  Stales.  When  the  U.S. 
Supreme  Courl  found  against  California 
—in  effect  by  deciding  that  Santa 
Monica  Bay  constituted  part  of  the 
territorial  sea  of  the  Uniled  Slates 
rather  lhan  the  internal  waters  of  Cali- 
fornia— il  permitted  California  lo  draw 
her  seabed  rights  under  the  Submerged 
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Lands  Acl  only  3  miles  from  the  low- 
walcr  mark. 


contiguous  zones),   depending  on  loca- 
tion. 


Ports,  Harbors,  and  Roadsteads. 
Porls,  harbors,  and  roadsteads  present  a 

complicated  picture.  While  ports  and 
harbors  are  nearly  always  internal 
waters,  roadsteads  may  be  territorial 
waters  or  high  seas.  Coastal  states  have 
full  control  over  (since  harbors  and 
ports  fall  within  the  category  of  internal 
waters)  all  vessels  and  activities  within 
their  ports  and  harbors.  On  the  other 
hand,  history  and  comity  have  brought 
them  to  subscribe,  for  reasons  of  con- 
venience and  reciprocity,  to  policies 
which  recognize  that  control  over  the 
domestic  discipline  of  ships  in  their 
harbors  should  be  left  to  their  masters, 
and  so  be  governed  by  the  laws  of  the 
Hag  stale  unless  a  matter  involving  the 
peace  of  the  port  is  involved.  What 
amounts  to  a  matter  involving  the  peace 
of  the  port  is  always  for  the  port  slate 
to  determine,  for  the  flag  stale's 
authority  results  from  the  port  state's 
discretionary  withdrawal  of  jurisdiction 
for  purposes  of  convenience,  reci- 
procity, and  amity.  The  flag  stale  docs 
not  enjoy  an  international  privilege  or 
immunity  within  the  ports  of  coastal 
states.  Hence,  in  strict  theory,  the  port 
stale  is  entitled  to  Ireat  all  matters 
which  affect  the  "peace  of  the  port"  as 
beyond  its  discretionary  withdrawal  of 
authority  and  subject  to  its  domestic 
laws.  Furthermore,  il  is  not  required  to 
submit  to,  or  permit,  polluting  and 
other  harmful  activities  or  activities 
contrary  to  its  heallh  and  quarantine 
laws  in  its  harbors  contrary  to  its  laws 
and  policies. 

Roadsteads  are  different  from  ports 
and  harbors.  They  may  fall  within  the 
regimes  of  either  internal  waters  or  the 
territorial  sea  or  even  the  high  seas 
(although  this  latter  is  doubtful  since 
the  historic  regulation  of  traffic  in  the 
roadslead  and  its  use  for  quarantine  and 
customs  inspection  purposes  will 
generally     place     such     regions     under 


The  Territorial  Sea.  This  category  is 
distinguishable  from  ports  and  harbors 
as  well  as  from  internal  waters  in  that, 
while  the  territorial  sea  is  subject  lo  the 
sovereign  power  of  the  coastal  state,  it  is 
also  subject  to  the  rights  of  shipping 
which  may  navigate  freely  through  it- 
provided  that  navigation  "is  innocent." 
As  traditional  language  phrases  this 
situation,  ships  may  exercise  the  right  of 
innocent  passage  through  the  territorial 
sea  of  coastal  states.  Innocent  passage 
may  also  be  exercised  by  warships, 
according  to  the  U.S.  doctrine  and 
according  to  the  Geneva  Conventions  on 
the  Territorial  Sea  and  Contiguous 
Zones.  This  view  of  the  right  of 
innocent  passage  was  shared  by  the 
International  Court  of  Justice  in  the 
Corfu  Channel  Case.  On  the  other  hand, 
the  Soviet  Union  does  not  recognize 
that  warships  are  entitled  to  enjoy  the 
right  of  innocent  passage.  But  the 
Soviets'  position  on  this  is  not  al- 
together clear,  as  on  so  many  other 
points  of  international  law.  Although 
ships  may  exercise  the  right  ol  innocent 
passage,  aircraft  may  not.  Finally,  ships 
may  lose  their  right  of  innocent  passage 
il  during  transit  they  disturb  the  peace; 
of  the  coastal  state  in  any  way  or  engage 
in  activities  which  are  "non-innocent." 
Clearly,  this  would  include  any  activities 
which  the  coastal  stale  may  regard  as 
polluting  its  territorial  or  maritime  en- 
vironment, in  addition  to  the  more 
traditional  criteria  which  turn  on  the 
peace,  order,  and  good  government  of 
the  coastal  slate. 

At  one  time  there  was  a  widespread 
belief  that  the  territorial  sea  was,  with 
certain  specific  exceptions  due  to  local 
practice,  3  miles  in  width.  This  belief  in 
the  uniform  distance  of  the  territorial 
sea  received  a  mortal  blow  at  The  Hague 
Codification  Conference  1930.  The 
United  Nations  Conferences  at  Geneva 
on    the    Law    of  the  Sea  in    1958  and 
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I960,  respectively,  witnessed  its  death 
and  burial.  No  agreements  on  any  alter- 
native distances  have  been  achieved. 
Although  some  unquenchable  optimists 
seek  to  assure  us  that  the  1960  Con- 
ference asserted  the  existence  ol  a  "cus- 
tomary law"  rule  providing  that  states 
may  assert  their  authority  over  a  6-mile 
territorial  sea  witli  a  further  6-mile 
contiguous  zone  added  thereto  (the 
so-called  "6  +  6  rule"),  state  practice 
points  in  the  opposite  direction.  Today 
many  stales  would  appear  to  claim 
whatever  breadth  of  territorial  sea 
which  may  appear  leasible,  or  even 
desirable,  to  them.  At  least  international 
law  would  not  seem  to  provide  them 
with  guidelines  in  the  matter.* 

Contiguous  Zones.  This  legal  cate- 
gory of  seas  under  international  law  is 
distinguishable  from  the  territorial  sea 
on  a  basis  which  has  been  widely  and 
surprisingly  misunderstood.  Many  inter- 
national lawyers  tend  to  assimilate  it  to 
the  territorial  sea  and  refuse  to  make 
meaningful  and  necessary  distinctions 
between  these  two  regimes  of  offshore 
waters.  In  this  they  are  completely  and 
clearly     wrong.  Contiguous     zones, 

properly  defined,  consist  of  areas  of 
waters  offshore  over  which  slates  may 
exercise  specialized  jurisdictions  for 
specific  purposes  having  direct  or  im- 
mediate effect  within  the  territorial  sea, 
internal  waters,  or  adjacent  dry  land. 
For  example,  during  Prohibition  the 
United  States  proclaimed  a  contiguous 
zone  for  a  width  of  12  sea  miles.  Its 
purpose  was  to  prevent  "rumrunning." 
Since  this  zone  extended  beyond  the 
limits  of  her  territorial  sea,  U.S.  Cus- 
toms and  other  Federal  authorities  only 
exercised  jurisdiction  over  ships  on  the 
free  high  seas,  but  within  the  zone,  and 
provided  only  that  their  destination  was 
within  the  United  States.  If  a  ship  was 
navigating,  say,  from  Halifax  to  Havana 
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without  stopping  at  any  intervening 
U.S.  ports,  and  even  though  she  made 
her  progress  through  this  particular 
stretch  of  waters  off  the  U.S.  shores,  the 
U.S.  authorities  could  not  lawfully  exer- 
cise any  jurisdiction  over  the  carrying, 
or  even  the  drinking,  of  liquor  aboard 
her;  provided,  of  course,  she  was  not  an 
American-flag  vessel. 

The  confusion  is  compounded  today 
because  the  Geneva  Convention  on  the 
Territorial  Sea  and  Contiguous  Zones 
limits  the  extent  seaward  of  contiguous 
zones  to  12  sea  miles.  The  assumption 
underlying  this  limitation  was  thai  terri- 
torial seas  would  be  no  more  than  3,  or 
at  the  most,  6  sea  miles  in  breadth. 
Since  then,  however,  an  inexorable 
trend  has  developed  whereby  a  number 
of  states  have  been  claiming  the  outer 
limits  of  their  territorial  sea  to  be  12  sea 
miles  and  even  beyond.  Accordingly, 
the  12-milc  limit  of  the  contiguous  zone 
is  losing  its  significance  as  a  means  lor 
expanding  out  from  the  low- water  mark 
coastal  stales'  specific  claims  to  exercise 
specialized  authority  over  events  having 
direct  results  ashore.  The  12-mile  limit 
placed  on  such  zones  assumed  the  exis- 
tence of  a  considerably  narrower  terri- 
torial sea. 

In  addition,  there  are  contiguous 
zones  which  musl  be  recognized  and 
respected  which  extend  far  beyond  12 
sea  miles  from  the  shore.  For  example, 
the  United  Stales  has  for  a  long  period 
of  lime  exercised  authority  over  special 
customs  zones  and  other  special  areas 
for  distances  of  over  60  miles  from  our 
shores.  Then  there  is  also,  of  course,  the 
AD1Z  (Aircraft  Defense  Identification 
Zone),  which  is,  to  my  way  of  thinking, 
an  application  of  the  contiguous  zone 
concept  under  unique  conditions.  This 
zone  extends  some  500  sea  miles  off- 
shore and  provides  for  jurisdiction  over 
aircraft  only  when  they  are  approaching 
and  intend  to  land  within  (he  United 
States.  In  the  context  ol  pollution  and 
environmental  protection,  coastal  states 
may,    under   general    international   law, 
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only  exercise  authority  to  prevent  pol- 
luting activities  whicli  have  an  impact 
on  their  land  territory,  internal  waters, 
and  territorial  seas.  They  are  not  en- 
tilled  to  vindicate,  in  the  contiguous 
zones,  the  universal  moral  claim  lor 
unpolluted  high  seas  (or  even  con- 
tiguous zones!). 

The  Continental  Shelf.  The  maritime 
zones  I  have  discussed  so  far— apart 
from  some  types  of  contiguous  zones- 
would  all  appear  to  he  relatively  tradi- 
tional in  nature.  Although,  in  its  general 
terms,  the  Continental  Shelf  Doctrine 
has  come  to  be  recognized  as  a  form  of 
customary  international  law,  it  is  of 
relatively  recent  provenance. 

Insofar  as  the  Continental  Shelf  Doc- 
trine (and  the  Convention  which  em- 
bodies it)  reflect  an  acceptance'  of  the 
inevitable  by  international  lawyers,12 
one  may  regretfully  assume,  once  tech- 
nology made  exploitation  of  submarine 
areas  beyond  territorial  waters  possible, 
that  the  ordy  remaining  question  was 
how  lar  out  from  their  shores  coastal 
stales  would  be  permitted  to  extend 
their  jurisdiction  over  the  resources  of 
the  seabed  and  subsoil,  and  at  what 
point  offshore  the  free  high  seas  would 
provide  a  common  regime.  In  either 
case,  the  environment  is  the  main 
casualty.  Where  the  fatter  rules,  the 
tragedy  ol  the  commons  provides  the 
theme.  In  the  case  of  the  former,  as  the 
oil  blowout  in  the  Santa  Barbara  Chan- 
nel in  January  1969  and  subsequent 
blowouts  and  fires  in  the  Cull  of 
Mexico  well  illustrate,  slates  are  laggard 
in  controlling  pollution-prone  activities. 
Be  that  as  it  may,  political  events  arising 
out  ol  the  Union  Oil  Company's  "mis- 
calculation" in  the  geology  of  the  Sanla 
Barbara  Channel  tend  to  illustrate  thai  a 
coastal  stale  may  more  easily  be  held 
accountable  for  its  actions  in  its  own 
adjacent  continental  shell  region  by  a 
national  constituency  dedicated  to  pro- 
tecting the  environment  than  il  would 
regarding    activities    on    the    high    seas. 


Such  a  constituency  can  generate  more 
authority,  it  would  appear,  when  it 
insists  on  its  own  polity's  responsibility 
toward  its  continental  shelf  areas  than 
when  such  areas  are  not  open  to  be 
exploited  by  the  nationals  of  other 
states  who  arc  in  a  position  to  invoke 
the  freedom  of  the  common  high  seas 
and  seabed. 

What  is  the  continental  shelf?  First, 
it  is  necessary  to  distinguish  between 
the  physical  geographical  shelf,  which  is 
purely  descriptive,  and  the  legal  idea  of 
the  shelf.  The  latter  is  the  child  of 
policy  and  is  prescriptive.  First,  the 
concept  in  physical  geography.  Fvcry 
dry  landmass  stands  upon  a  pedestal 
which  plunges  down  into  the  ocean 
abyss.  The  geological  formation  of  this 
pedestal  begins,  generally  speaking  and 
with  certain  dramatic  exceptions  (for 
example,  the  west  coast  of  South 
America  and  parts  of  the  California 
coast,  the  coast  ol  British  Columbia  and 
the  southern  coast  ol  Alaska),  as  a  fairly 
gentle  gradient,  or  shoulder,  extending 
out  Irom  the  dry  land  under  tin'  sea  to  a 
point  marine  geographers  have  named 
the  "break  in  slope." The  seabed  oil  the 
northwest  coast  ol  Australia,  oil  the 
northern  shores  ol  the  Soviet  Union, 
and  off  the  east  coast  of  China  provide 
examples  of  where  the  submarine 
shoulder  has  a  very  gradual  gradient. 
These  shelves  extend  out  over  100 
miles,  and  in  some  cases  several  hundred 
miles,  before  the  200-meter  isobath  is 
met.  It  is  of  interest  to  note  that  the 
Senkaku  Islands  (where  a  major  oil  find 
was  made  about  2Vi  years  ago)  would 
appear  to  be  on  the  geographical  shelf 
off  mainland  China.  A  dispute  is  brew- 
ing as  to  whether  they  are  also  ex- 
clusively within  the  mainland  Chinese 
legal  continental  shelf. 

Be  the  physical  contrasts  between 
the  submarine  regions  off  the  western 
shores  of  South  America  and  those  off 
the  eastern  shores  of  China  as  they  may. 
geographers  tell  us  that  standardly  the 
break   in  slope  between  the  continental 
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shell  and  the  continental  slopes  may 
occur  at  any  point  between  35  and  400 
fathoms— or  even  500  fathoms.  But 
most  frequently  it  seems  to  occur  at 
around  100  fathoms  or  200  meters  of 
depth.  (Lawyers  have  argued— in  order 
to  impose  uniformity  of  measurement 
on  a  geographical  concept  which  can 
only  be  accurately  measured  with  diffi- 
culty and  evidences  no  uniformity  —  that 
no  matter  where  the  break  in  slope  may 
in  fact  oceur,  the  continental  shelf's 
legal  boundary  should  be  eonstituted  by 
the  200-metcr  bathymetric  contour  line 
or  isobath.)  Beyond  the  break  in  slope, 
the  shoulder  disappears  and  the  land- 
mass  tends  to  plunge  into  the  ocean 
abyss  at  far  steeper  gradients.  At  its  foot 
the  pedestal  meets  the  bed  of  tin;  ocean 
tloor  at  depths  of  between  3,500  and 
4,500  meters.  Here  a  major  geological 
change  lakes  place.  The  chemical  and 
geological  formation  of  the  seabed  is 
different  qualitatively  from  that  of  both 
dry  land  and  the  pedestal. 

Secondly,  although  the  legal  defini- 
tion of  the  continental  shelf  is  enshrined 
in  article  I  of  the  Continental  Shelf 
Convention,  this  definition  has  a  far 
wider  reach  of  legal  authority  than 
merely  among  the  states  who  have 
ratified  the  treaty.  In  J  969  the  Interna- 
tional Court  of  Justice  laid  down,  in  the 
North  Sea  Continental  Shelf  Cases, l 
that  the  first  three  articles  of  the 
Convention  codified  preexisting  cus- 
tomary international  law.  Accordingly, 
these  provisions  reflect  norms  binding 
on  all  states  and  not  merely  the  ad- 
herents to  the  treaty  alone. 

Article  I  of  the  Continental  Shelf 
Convention  defines  the  outer  limits  of 
the  legal  continental  shelf  as  being 
either  at  the  200-meter  bathymetric 
contour  line  or,  alternatively,  where, 
beyond  200  meters  of  depth,  the  re- 
sources of  the  seabed  are  exploitable. 
This  is  an  extremely  open-ended  defini- 
tion; so  much  so  that  organizations  like 
the  National  Petroleum  Council  are  now 
arguing  that  the;  "true'''  location  of  the 


continental  shell's  outer  limits  under 
international  law  is  not  at  the  break  in 
slope  or  shoulder  of  the  shelf,  let  alone 
at  the  200-metcr  bathymetric  line  indi- 
cated by  article  1  of  the  Convention, 
but  at  the  place  of  geological  change, 
namely  the  foot  of  the  pedestal  and  just 
beyond— this  area  being  known  as  the 
continental  rise.  The  National  Petro- 
leum Council's  proposal  for  a  definition 
of  the  shelf,  not  in  terms  of  the 
200-meter  bathymetric  contour  line  but 
of  one  which  lies  between  3,500  and 
4,500  meters  is  the  result  of  a  seemingly 
plausible,  but  overclaborate,  juggling 
with  the  "adjacency"  and  "exploit- 
ability"  tests  which  article  1  of  the 
Continental  Shelf  Convention  provides. 
This  prestidigitation  has  been  due  to  the 
unrcflcctiveness  of  those  who  have 
sought  to  give  "exploitability"  its 
meaning  and  operational  significance  at 
which  submarine  holes  can  be  drilled, 
regardless  of  the  consequences— a  singu- 
larly gross  appraisal  in  this  day  and  age 
when  "exploitation"  and  its  grammati- 
cal variants  arc  tending  to  become 
pejorative  terms. 

The  Santa  Barbara  Channel  disaster 
of  January-April  196914  underlines  for 
us  all  that  it  is  easier  to  drill  a  submarine 
oil  well  than  to  cap  it  after  a  blowout. 
Again,  if  newspaper  reports  of  the  lire 
and  blowout  at  the  Chevron  Oil  Com- 
pany's well  near  Venice,  La.,  are  any 
indication,  the  lessons  of  Santa  Barbara 
have  not  yet  been  learned.  In  my 
comments  on  Senator  Pell's  Senate 
Resolution  33  of  I969,16  1  proposed 
that: 

Senate  Resolution  33  should  con- 
tain a  pledge  that  no  exploration 
or  exploitation  activities  will  be 
espoused  or  licensed  by  states,  or 
by  any  international  organiza- 
tions, at  depths  greater  than  the 
feasibility  of  closing  of  blow-outs. 
Nor  should  pipelines  be  permitted 
below  .  .  .  depths  (at  which  they 
may  be  rapidly  repaired].1  7 
The   pledge   referred   to  in   this  quo- 
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lalioti  is,  of  course,  a  promise  by  stales 
who  become  parlies  to  the  "Declaration 
of  Legal  Principles"  which  Senator  Pell 
included  in  his  resolution  that  they 
would  promulgate  the  necessary  domes- 
tic legislation  to  prohibit  drilling  wells 
and  pipelines  below  the  depths  of  rapid 
and  complete  repair.  Indeed,  while  "ex- 
ploilability "  remains  a  test  for  deter- 
mining the  outer  limits  of  the  continen- 
tal shelf,  the  technological  capacity  to 
control  the  consequences  of  drilling 
holes  in  the  seabed,  rather  than  the 
mere  capability  of  promiscuously  in- 
flicting them  on  the  long-suffering  en- 
vironment, should  set  both  the  outer 
limit  of  exploitations  and  of  the  mean- 
ing of  "cxploitability"  as  a  criterion  of 
the  extent  of  coastal  stales'  continental 
shelves  under  arliclc  I  of  ihe  Continen- 
tal Shelf  Convention. 

Article  2  of  the  Continental  Shelf 
Convention  tells  us  that  states  may  only 
exercise  "sovereign  rights"  for  the  pur- 
pose; of  exploring  their  adjacent  con- 
tinental shelves  and  exploiting  their 
"natural  resources."  Neither  custom  nor 
the  Convention  furnish  coastal  stales 
with  plenary  sovereignly  over  their 
shelves,  merely  specific  competences  lor 
the  purpose  ol  regulating  exploration 
and  exploitation  activities  with  respect 
to  "natural  resources."  And  even  this 
category  is  limited,  applying  only  to 
minerals  and  "sedentary"  species  of 
living  resources— namely  "organisms 
which,  at  the  harvc stable  stage,  either 
are  immobile  on  or  under  the  seabed  or 
are  unable  to  move  except  in  constant 
physical  contact  with  the  seabed  or  the 
subsoil"  (article  2,  paragraph  4).  This 
definition  has,  as  we  may  expect,  given 
rise  to  an  amusing  il  acrimonious  dis- 
pute between  Japan  and  the  United 
Slates.  We  claim  that  the  Alaskan  king 
crab  is  a  resource  of  the  Alaskan  conti- 
nental shelf  and,  since  il  is  a  bottom 
crawler,  is  exclusively  our  resource.  The 
Japanese  claim  thai  they  can  produce 
divers  who  can  teslily  that  they  have 
seen     tin;     animal    swimming.    All     this 


seems  rather  reminiscent  of  the  medi- 
eval philosophers  disputes  over  how 
many  angels  could  dance  on  the  point 
of  a  pin. 

CATEGORIES  OF  EXCLUSIVE 

COASTAL  STATE  CLAIMS, 

NOT  RECOGNIZED  BY 

INTERNATIONAL  LAW 

The      Chile-Ecuador-Peru     (CEP) 
Claims. 

Declaration  of  Santiago.  The 
Latin  American  States  have  not  formu- 
lated any  regional  conservation  regime 
in  terms  of  the  1958  Geneva  Conven- 
tion on  Fisheries  and  Conservation  of 
the  Living  Resources  of  the  High  Seas1 
or  those  of  proposals  lor  fisheries 
management.  On  the  other  hand,  the 
basic  instrument  of  CEP  policies,  the 
Declaration  of  Santiago,  imperfectly, 
and  perhaps  on  a  number  of  mistaken 
premises,  has  sought  to  express  a  Latin 
American  felt  need  for  a  regional  solu- 
liou  of  the  problems  created  by  per- 
mitting the  fishery  of  the  Humboldt 
(Peru)  Current  to  be  no  more  than  a 
common  (worldwide)  properlv  natural 
resource  with  unrestricted  access.  But 
once  the  point  of  approbation  is  made, 
il  becomes  necessary  lo  question 
whether  an  adequate  regulation  and  an 
equitable  regime  have  been  built  on  that 
foundation.  The  agreements  consti- 
tuting the  declaration  included  a  num- 
ber of  purported  research  and  regu- 
lator) provisions  and,  most  relevant  for 
this  discussion,  a  "Declaration  on  the 
Maritime  Zone."'  In  terms  ol  this 
declaration,  and  following  a  prcambii- 
lalory  observation  that  governments 
have  an  obligation  "to  ensure  lor  their 
peoples  access  to  necessary  lood  sup- 
plies and  lo  furnish  them  with  the 
means  ol  developing  their  cconoim  / 
(his  declaration  invokes  a  duly  incum- 
bent upon  governments  lo  prevent  "es- 
sential lood  and  economic  materials"' 
provided  by   the  high  seas  off  the  coast 
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of  the  participating  states  "from  being 
used  outside  the  area  of  [their]  jurisdic- 
tion."2 These  statements  provide  the 
premise  of  a  proclamation  asserting  the 
parties'  sovereignty  over  sea  areas  adja- 
cent to  eacli  of  them,  namely  their 
claimed  maritime  zones  "extending  not 
less  than  two  hundred  nautical  miles 
from"  their    coasts,    including     the 

coasts  of  islands.  "[TJhe  innocent 
and  inoffensive  passage  of  vessels  of  all 
nations"  through  the  claimed  maritime 
zones  was  the  sole  exception  to  the 
assertion  of  exclusive  rights.2 

"Bioma"  and  "Eco-system"  Argu- 
ments. Perhaps  the  most  complete  state- 
ment   of   the    CEP   countries'  juridical 
arguments  justifying  their  claims  is  that 
given  by  Mr.  Letts  of  Peru  at  the  486th 
Meeting  of  the  United  Nations  General 
Assembly's  Sixth   Committee.  He  said: 
The  sea  off  the  coast  of  Peru 
has   certain    peculiar   and    unique 
characteristics    which    are    deter- 
mined by  the  Peruvian  Humboldt 
current.  This  current  flows  along 
the  coast  of  Peru,  Chile  and  Ecua- 
dor;  it    is    the   largest  eoldrwater 
current  and  as  it  wells  up  from  the 
depths  of  the  sea  it  brings  with  it 
the  detritus  carried  down  by  the 
rivers.     This     accounts     for     the 
immense  biological  wealth  of  the 
area    which    contains   an   extraor- 
dinary abundance  of  plankton  and 
consequently    a   great   concentra- 
tion of  edible  fish.  The  Humboldt 
current    also    accounts     for     two 
geological    factors    which    have    a 
bearing   on   the  case:    firstly,   the 
low      rainfall      and      consequent 
aridity     of    the    Peruvian    littoral 
and,  secondly,  the  valuable  guano 
deposits   produced    by    the   enor- 
mous concentration  of  sea  birds 
attracted  by  the  fish. 

Owing  to  the  occurrence  of 
these  circumstances,  Peru  depends 
for  its  food  supply  mainly  on  the 
sea,  that  is  to  say  directly  on  fish 


and  indirectly  on  the  guano  which 
is  essential  to  the  farmers  in  the 
small  coastal  valleys.  This  is  Peru's 
underlying  motivation:    the   close 
relationship     between     man,    the 
mainland  and  the  sea  in  a  particu- 
lar country  where  the  ecology  is 
such    that   the  biological  balance 
must  not  be  upset .  .  .  The  protec- 
tion   and   utilization   of  these  re- 
sources, which  are  essential  to  the 
nation's    livelihood,    were    funda- 
mental reasons  lor  the  action  by 
Peru    and    for   similar   action    by 
many  other  countries.   ' 
Arguments,  of  which  this  statement 
is  representative,   have  been  compendi- 
ously    designated     "bioma"    or    "eco- 
system" theories.30    Despite    their  rhe- 
toric,    however,     this     writer     doubts 
whether     these     theories    relate     to    a 
unique   situation    or,   indeed,   add  very 
much     to     the    general    considerations 
which  underpin  regional  fisheries  agree- 
ments  everywhere.   \(  at   all   valid,   the 
ecological    underpinnings    of    the    CEP 
states'  argument  may  be  tenuously  rele- 
vant, not  so  much  to  regional  arrange- 
ments as,  possibly,  to  viewing  the  whole 
earth  as  a  single  ecological  environment 
calling,  ultimately,  for  a  universal  con- 
servation and  exploitation  regime.  While 
arguments  of  this  kind  may  be  consis- 
tent with  an  attempt  to  bring  mankind 
within  the  scope  of  some  conservation 
theories    based    on    human    ecological 
premises,  they  do  not  achieve  the  results 
which  the  CEP  countries  hope  to  derive 
from    their  "bioma"  and  "ecosystem" 
theories.   Because   ecological   arguments 
resting    on    ocean    winds    and    currents 
ultimately     have     worldwide     physical 
premises,    those    raised    to  justify   CEP 
claims  must  in  the  long  run  either  defeat 
the    purpose    for  which    they   were   de- 
veloped   or    be    cast    aside    as    merely 
pseudoscientilic.  Finally,  as  the  United 
Stales  pointed  out  in  the  course  of  the 
1955  Santiago  negotiations: 

The    communities   that  live   in 
the  sea  do  not  in  any  sense  require 
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the  coastal  human  populations  to 
support    their  life;.  .  .  .  Conversely 
while     coastal     communities,     in 
some  cases,  may  depend  upon  the 
products  of  the  sea  lor  their  sus- 
tenance, the  relationship  is  first  of 
all    limited,    and    secondly,   is   far 
from   an   intimate   biological  rela- 
tionship   as   suggested.    The    rela- 
tionship   of   coastal    communities 
to  the  sea  is  .  .  .  one  of  economic 
rather  than  biological  character.    l 
Be   that  as  it  may,    tiie  CEP  instru- 
ments   and    arguments    just    indicated 
illustrate  an  important  regional  concern 
for  the  conservation  and  rational  use  of 
a    major    resource    of    the    region.    Al- 
though   not    unique,    they     provide    a 
paradigm  of  the  vitality  of  regionalism 
in  the  establishment  of  fisheries  regimes. 
Because  a  universal  fisheries  regime  docs 
not  seem  practicable  for  the  time  being, 
internationalism  may  be  best  served  by 
taking     regional     approaches     to     such 
transnational     problems     as     those     of 
fisheries  common   to  a  group  of  stales. 
If    the    discussion    appears    to    have 
lingered  overlong  with    the  CEP  agree- 
ments, it  is  because  international  order 
may  be  better  served  by  dropping  some 
of  the  language  of  international  idealism 
and    by     accommodating,    in    Orwell's 
terms,  to  the  realpolilik  of  the  averagely 
selfish.  The  discussion  which  follows  is 
intended  to  adjust  some  of  the  current 
results    of    the    average;    selfishness    of 
states  by  [jointing  out  a  line  of  enlight- 
ened  self-inlercst.   On    the   other   hand, 
the   strength   of  national  egoism  is  not 
undervalued    in    the    benign    hope    that 
states  may   come   to  embrace  altruistic 
policies. 

The  Archipelago  Theory.  Indonesia 
and  the  Philippine  Republic  invoke  the 
"archipelago  theory"  in  order  to  claim 
all  waters  within  baselines  joining  the 
outer  promontories  of  the  outer  islands 
of  their  groups  as  internal  waters,  and 
they  measure  their  territorial  seas  out- 
ward     from      those      baselines.      Some 


stretches  of  the  water  included  within 
each  ol  these  separate  assertions  of 
territorial  sovereignly  are  more  than  60 
miles  from  the  nearest  piece  of  dry  land. 
Perhaps  the  most  bizarre  use  to  which 
this  doctrine  has  been  put  was  President 
Sukarno's  "nationalization,"  on  one 
occasion,  of  Dutch-flag  merchant  ships 
found  within  the  proclaimed  baselines 
of  Indonesia's  archipelago  waters.  This 
claim  has  not  been  recognized  by  any 
state. 

"Closed  Seas."  The  Soviet  Union  is 
known  as  a  state  which  has  continu- 
ously adhered  to  the  Czarist  claim  of  a 
territorial  sea  of  12  marine  miles.  Now, 
when  the  United  States  appears  to  be 
ready  to  negotiate  regarding  that 
claim,32  another  category  of  exclusive 
claims  has  arisen  over  seas  which  Soviet 
Russia  has  inherited  from  the  Czars, 
namely  the  so-called  "closed  seas." 
These  would  now  appear  to  be  left  out 
of  tin;  U.S.  calculations.  It  is  very  hard 
to  pin  down  any  exact  meaning  of  this 
conccpl,  but  it  would  appear  to  indicate 
that  the  Soviet  Union  regards  the  fol- 
lowing seas  (and  this  list  is  neither 
complete  nor  closed  against  future  addi- 
tions) of  internal  waters:  the  White  Sea, 
the  Kara  Sea,  the  Sea  of  Okhotsk,  the 
Baltic  Sea,  the  Sea  of  Japan.3  In  these; 
seas,  according  to  the  Soviet  view,  only 
littoral  coasts  may  exercise  freedom  of 
navigation.  This  claim  is  unrecognized 
by  the  Family  of  Nations,  and  the 
Soviet  Union  is  not  pressing  it— for  the 
moment.  The  Arab  States  have  sought 
to  adapt  this  Russian  concept  to  the 
Gulf  of  Aqaba. 

THE  CANADIAN  CLAIMS 

RESPECTING  ARCTIC  WATERS: 

A  SPECIAL  CASE? 

Canada's  recent  declaration  of  a  pro- 
lection  zone  of  100  sea  miles  in 
width,34  which  is  additional  to  her  new 
territorial  sea  claim  of  a  12-mile  belt, 
would  appear  to  have  been  devised  so  as 
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to  comply  with  the  general  international 
law  right  of  abatement  of  high  seas 
pollutions  threatening  a  state's  territory. 
That  declaration  (and  its  implementing 
legislation)  has  been  misunderstood  in 
the  U.S.  public  press  to  the  extent  that 
it  has  been  represented  as  an  attempt  to 
extend  Canadian  sovereign  jurisdiction 
seaward  in  a  manner  resembling  the 
maritime  assertions  of  Chile,  Ecuador, 
and  Peru  (as  well  as  other  South  and 
Central  American  countries).  Canada 
is  not  claiming  to  exercise  sovereignty 
over  an  offshore  zone  of  100  sea  miles 
in  width  wherein  she  may  exercise  a 
comprehensive  authority  for  all  pur- 
poses, or  even  for  a  wide  spectrum  of 
purposes.  Rather,  she  is  merely  desig- 
nating an  appropriate  area  in  which  she 
intends  to  exercise  a  limited  authority 
to  vindicate  a  specific  national  purpose, 
namely  the  protection  of  the  delicate 
ecological  balance  of  her  Arctic  tun- 
dra. Be  that  as  it  may,  this  Canadian 
experiment  in  international  law  has  not 
gone  without  criticism  on  the  basis  that 
if  the  theory  of  "creeping  jurisdiction" 
is  applied  to  it,  it  is  tantamount  to  a 
claim  of  sovereignty.  There  is  a 
second  Canadian  thesis  for  underpinning 
her  Arctic  maritime  pretensions,  namely 
that  coastal  stales  have,  where  appropri- 
ate, a  duty  to  the  world  community  to 
exercise  authority  on  the  high  seas  off 
their  coasts  to  control  conduct  which 
has  the  potential  of  creating  pollution 
catastrophes.  While  1  find  the  claim  of  a 
contiguous  zone  for  antipollution  pur- 
poses on  balance  acceptable,  this  latter 
thesis  seems  unbecomingly  Pecksniffian. 
We  all  tend  to  suspect  a  man  (or  a  state) 
who  conveniently  finds  a  duty  where  he 
desires  to  exercise  a  power. 

CREEPING  J  URISDICTION- 
A  COMMENT 

"Creeping  jurisdiction"  or  "Craven's 
Law,""  is  being  increasingly  used  as  a 
pejorative  phrase  for  indicating  the 
danger    of    recognizing    coastal    states' 


limited  unilateral  claims  to  exercise 
jurisdiction  beyond  zones  sanctified  by 
tradition  or  by  international  law.  The 
propounders  of  this  theory  (or  "law") 
tell  us  that  whenever  a  state  enjoys 
exclusive  offshore  rights  for  some  pur- 
poses, it  tends  to  acquire  further  exclu- 
sive rights  for  other  and  perhaps  all 
purposes,  jeopardizing  regional,  interna- 
tional, and  community  interests  in  the 
freedom  of  the  seas.  Professor  Jiildcr's 
recent  article  on  the  Canadian  Arctic 
Water  Pollution  Prevention  Act  provides 
an  example: 

The  precedents  established  by  the 
Act  are  clearly  capable  of  wide- 
spread abuse  by  other,  perhaps 
less  responsible  states,  with  poten- 
tially harmful  consequences  for 
traditional  principles  of  freedom 
of  the  seas.  If  a  nation  of  the 
international  stature  of  Canada 
may  establish  a  100-mile  con- 
tiguous zone  to  control  pollution, 
other  coastal  slates  may  also  seek 
to  do  so;  and  the  range  of  regula- 
tion justified  under  the  rubric  of 
pollution  control  may  in  practice 
differ  little  from  that  asserted 
under  claims  of  sovereignly  over 
such  zones.  Moreover,  if  100-mile 
contiguous  zones  can  be  estab- 
lished for  pollution  control  pur- 
poses, why  not  for  other  purposes 
as  well.39 

One  response  to  the  "creeping  juris- 
diction" argument  is  that  the  Canadian 
claims  of  pollution  control  are  predi- 
cated on  the  unique  problems  of  Arctic 
ecology  and  on  the  extreme  precarious- 
ness  of  the  web  of  life  in  that  region. 
Thus  the  tille  prescribes  the  act's  pur- 
pose as  being  merely:  "To  prevent 
pollution  of  areas  in  arctic  waters  adja- 
cent to  the  mainland  and  islands  of  the 
Canadian  arctic."  Again,  the  Canadian 
note  handed  to  the  U.S.  Government  of 
16  April  1970  has  been  summarized  as 
asserting,  inter  alia: 

It    is    the    further    view    of    the 
Canadian     Government     that     a 
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danger    to   the  environment  of  a 
stale   constitutes   a    threat    to  its 
security.      Thus      the      proposed 
Canadian   Arctic  waters  pollution 
legislation     constitutes     a    lawful 
extension    of   a   limited    form   of 
jurisdiction     to     meet    particular 
dangers  and  is  of  a  different  order 
from  unilateral  interferences  with 
the  freedom  of  the  high  seas  such 
as,  for  example,  the  atomic  tests 
carried  out  by  the  USA  and  other 
states   which,    however   necessary 
they  may  be,  have  appropriated  to 
their   own    use  vast  areas  of  the 
high    seas   and    constituted    grave 
perils  to  those  who  would  wish  to 
utilize     such     areas     during     the 
period  of  the  test  blast. 
If  this  is  held  to  be  the  core  quality  of 
the   claim,   then  there  can  be  very   few 
slates   that  can  treat  it  as  a  precedent. 
The  Canadian  claim  can  only  become  a 
precedent,  and  that  precedent  then  can 
only     become     a     means    of    allowing 
coastal  stales  to  add   lo  their  maritime 
authority    by  means  of  "creeping  juris- 
diction, "  il  the  necessary  restrictions  of 
purpose    placed    on    the    definition    of 
Canada's    pollution    control   contiguous 
zone    are    lost    sight    of.    Hut    if    those 
limitations  of   purpose  are  lost  sight  of, 
the    fault    does    not    lie    with    Canada's 
claim,  but  with  those  who  fail  to  iden- 
tify  the  points  of  necessary  distinction 
and   find   in   "creeping  jurisdiction"  an 
excuse    for  either  their  own  ineptitude 
or  pusillanimity.  States'  exclusive  juris- 
dictions can  only  creep  forward  if   the 
contraposed  community  interests  with- 
draw   before  .them.    A    failure   of   will 
should     not     be     disguised     behind     a 
pseudolaw.    There     is,     furthermore,    a 
need      to     distinguish     between     Pcck- 
sniffian  claims  in  the  name  of  pollution 
prevention  (but  whose  real  function  is 
greed,     bellicosity,     or     cartographical 
chauvinism)  and  the  real  article.  "Creep- 
ing jurisdiction"  theories  are  useful  for 
absolving  the  timid  Irom  this  invidious 
task. 


COASTAL  STATES' 

RIGHTS  OF  ABATEMENT 

BEYOND  TERRITORIAL  LIMITS 

General    International    Law.  Despite 
the   apparently   clear-cut  situation   out- 
lined in  the  introduction  to  this  section, 
writings    about    the    international    law 
doctrines  of  self-help,  self-preservation, 
and  self-defense  testify  to  basic  disagree- 
ments. The  boundaries  they  set  between 
these    concepts   arc  blurred.   Indeed,  il 
may    well    be    that    writers    can    only 
spuriously     incorporate     "self-preserva- 
tion"   into   the   body   of   international 
law,   for  it  is  an  instinct  rather  than  a 
legal  right.41  Be  that  as  it  may,  self-help 
permits  a  state  confronted  by  a  major 
calamity    to    exert    sufficient,    but    no 
more  than  sufficient,  force  to  avert  the 
danger  or  abate  its  effects.  Furthermore, 
the  exercise  of  this  right  requires  the 
observance     of     the     rule     of     propor- 
tionality.   The    measure    of   this   rule's 
application    and    scope    was    well    pre- 
scribed   (in    a   context   of   armed    self- 
defense    rather    than    in    the    type    of 
abatement     envisaged    here,    but    still, 
nevertheless,    instructive)    by    Secretary 
of  Stale  Daniel  Webster  in   the  case  of 
The  Caroline.   He  slated  lhat  a  govern- 
ment   taking    defensive    or    abatement 
action   must  "show  a  necessity  of  self- 
defense,   instant,  overwhelming,  leaving 
no  choice  of  means,  and  no  moment  for 
deliberation.   It   will   be    lor  it  to  show 
also  lhat  it  .  .  .  did  nothing  unreasonable 
or  excessive,  since  the  act,  justified  by 
the    necessity   ol    self-defense,   must  be 
limited    by     that    necessity     and    kept 
clearly   within    it."42     The   Torrcy  Can- 
yon  casualty   in   March    1967  provided 
this  writer  with  an  application  of  Daniel 
Webster's  standard: 

A  case,  surely,  could  have  been 
made  lor  a  swilt  abating  action  on 
the  part  of  the  British  Govern- 
ment, provided  il  did  not  involve 
risking  the  lives  of  the  stricken 
vessel's  officers  and  crew.  Could 
there    have    been    a   valid  charac- 
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Icrizalion  of  such  steps  by  tlic 
British  Government  to  save  its 
coasts,  and  the  livelihood  of  its 
inhabitants,  as  the  excessive,  over- 
hasty  use  of  force  which  the 
Corfu  Channel  case  condemns  as 
contrary  to  international  law?  A 
clear  distinction  can  be  drawn 
between  the  case  where  a  country 
goes  into  the  territorial  sea  of  a 
distant  nation  and  sweeps  mines 
so  that  it  can  pass  through  that 
territorial  sea,  and  the  case  where 
a  coastal  state,  instead  of  passively 
awaiting  catastrophe,  destroys  a 
potentially  harmful  entity  off  its 
shores  but  on  the  high  seas.  Would 
there  have  been  doubts  or  delays 
if  a  disabled  B-52  armed  with 
hydrogen  bombs  had  plunged  into 
the  waters  adjacent  to  Pollard's 
Rock?  The  means  of  averting 
harm  would  have  been  different, 
naturally,  but  no  one  would  have 
questioned  haste. 

A  Recent  Treaty  Formulation  of  the 
1969  Inter-Governmental  Maritime  Con- 
sultative Organization  (IMCO)  Public 
Law  Convention.  Although  it  points  to 
a  clearer  and  more  definitive  formula- 
tion of  the  rights  of  stales  to  prevent 
and  abate  oil  pollution  damage  arriving 
within  their  territories  from  the  high 
seas,  the  IMCO  Public  Law  Convention 
lias  not  yet  come  into  force.  Accord- 
ingly it  merely  stands  as  a  public  docu- 
ment expressing  the  desires  of  the  states 
which  have  signed  it.  Furthermore,  even 
if  it  were  to  come  into  force,  it  would 
still  only  bind  the  states  parties  to  it  in 
any  particular  where  it  did  not  either 
formulate  existing  customary  interna- 
tional law  or  constitute  an  instrument 
of  change  in  customary  law.  The  Inter- 
national Court  of  Justice's  decision,  in 
1909,  in  the  North  Sea  Continental 
Shelf  Cases  underlines  the  difficulty 
of  resorting  to  a  treaty  to  establish  both 
of  these  points,  and  most  especially  tin; 
latter.      While     the     discussion     which 


follows  reviews  the  IMCO  Public  Law 
Convention  as  lex  lata,  the  treaty  iaces 
both  the  present  of  settled  law  and  the 
future  of  legal  change.  It  should  be  read, 
therefore,  in  the  light  of  both  its  present 
status  of  being  in  the  limbo  oi  all 
treaties  which  have  not  yet  been 
brought  into  force  and  its  Janus-like 
quality  of  facing  both  the  past  and  the 
future. 

Before  examining  the  IMCO  Public 
Law  Convention,  perspectives  should  be 
formed  by  reviewing  two  earlier  IMCO 
treaties  on  pollution  of  the  ocean, 
namely  the  International  Convention 
for  the  Prevention  of  the  Pollution  of 
the  Sea  by  Oil,45  and  Amendments  to 
the  International  Convention  for  the 
Prevention  of  Pollution  of  the  Sea  by 
Oil,  1954.46  As  their  titles  indicate, 
these  treaties  were  drawn  up  as  instru- 
ments for  diminishing  the  rapid  increase 
of  the  oil  pollution  of  the  sea.  They 
prohibited  the  discharge  of  oil  in  slated 
zones47  by  almost  all  the  most  signifi- 
cant classes  of  ships.48  These  zones 
were,  in  the  main,  contiguous  to  coastal 
areas  dependent  on  clean  seas.  The 
conventions'  effectiveness  was  limited, 
however,  since  their  enforcement  lay 
within  the  jurisdiction  of  the  stales  ol 
registry.49  They  contained  no  recogni- 
tion of  a  coastal  state's  right  of  abate- 
ment, even  in  the  defined  "prohibited 
zones."  Nor  did  they  deal  with  the 
vexed  issues  of  liability  for  harm. 

To  remedy  these  defects,  the  Inter- 
Governmental  Maritime  Consultative 
Organization  (IMCO)  (-ailed  an  Interna- 
tional Legal  Conference  on  Marine  Pol- 
lution Damage  which  met  in  Brussels 
from  10  to  29  November  1969.  It 
prepared  and  opened  for  signature  and 
accession  two  conventions:  the  Interna- 
tional Convention  Relating  to  Interven- 
tion on  the  High  Seas  in  Cases  of  Oil 
Pollution  Casual  lies,50  and  the  Interna- 
tional Convention  on  Civil  Liability  for 
Oil  Pollution  Damage.51  These  conven- 
tions were  accompanied  by  three  resolu- 
tions:     Resolution      on      International 
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Co -operation  Concerning  Pollutants 
other  than  Oil;52  Resolution  on  Estab- 
lishment of  an  International  Compensa- 
tion Fund  for  Oil  Pollution  Damage;53 
and  Resolution  on  Report  of  the  Work- 
ing Group  on  the  Fund.5  The  Confer- 
ence also  set  out,  in  an  annex  to  article 
8  of  the  Public  Law  Convention,  rules 
governing  the  settlement  of  disputes  by 
conciliation  and  arbitration  procedures. 

Of  these  instruments  the  Public  Law 
Convention  is  the  agreement  calling  for 
treatment  in  the  present  context.  It 
authorizes  the  parties  to  take  necessary 
measures  on  the  high  seas  "to  prevent, 
mitigate  or  eliminate  grave  and  immi- 
nent danger  to  their  coastline  or  related 
interests  from  pollution"  or  the  threat 
of  it  by  oil  "following  upon  a  maritime 
casualty  or  acts  related  to  such  a 
casualty.  Warships  and  other  public 
ships  engaged  on  "governmental  non- 
commercial service,"  however,  are 
not  subject  to  such  measures.  After 
setting  out  consultation  and  notification 
requirements  with  which  a  coastal  slate 
must  comply,  except  in  cases  of  ex- 
treme urgency  and  before  taking  preven- 
tive or  curative  measures,5  7  the  Conven- 
tion stipulates  that  those  measures 
"shall  be  proportionate  to  the  damage 
actual  or  threatened. 

Were  it  to  come  into  force,  would 
this  Convention  change  the  customary 
international  law  rights,  duties,  and  ex- 
posures of  the  parties?  An  answer  to 
this  question  would  ('enter  around  four 
points:  (J)  the  limitation  of  the  Conven- 
tion to  "pollution  by  oil,"  (2)  the 
article  3  provision  ol  procedures  lor 
notification  and  consultation,  (3)  the 
article  5  requirement  that  measures 
should  be  "proportionate"  to  the 
damage,  and  (4)  the  article  6  obligation 
to  pay  compensation  if  the  damage 
caused  by  the  measures  taken  exceed 
what  may  be  "reasonably  necessary"  to 
cure    the   harm.    9 

Clearly  the  Convention  can  only  be 
invoked  in  the  ease  of  oil  pollution,  but 
this  does  not  of  itself  repeal  the  general 


right  of  self-help  in  such  matters.  In 
addition,  IMCO's  Resolution  on  Interna- 
tional Co-operation  Concerning  Pollu- 
tants Other  than  Oil  recognizes  that 
"the  limitation  of  the  Convention  to  oil 
is  not  intended  to  abridge  any  right  of  a 
coastal  state  to  protect  itself  against 
pollution  by  any  other  agent.'  °  It 
recommends  that  the  contracting  stales 
exercise  their  general  law  rights  in  the 
light  of  the  Convention's  applicable 
provisions  when  confronted  by  pollu- 
tion dangers  from  oilier  agents.  The 
procedures  in  article  3  for  consultation 
and  notification  do  not  unduly  limit  or 
restrict  the  general  law  right  of  abate- 
ment. They  provide  the  means  of  exer- 
cising, in  an  appropriate  fashion,  the 
rights  recognized  by  general  customary 
international  law,  and  add  the  amenities 
of  cooperation  and  good  neighborliness 
while  precluding  the  possibility  of  an 
Alphonse-Gaston  routine  preventing  any 
positive  action. 

The  Public  Law  Convention's  para- 
graph I  of  article  5  makes  the  general 
demand  that  the  eoaslal  stale's  response 
lo  a  casualty  and  the  ensuing  harm  of 
threat  thereof  shall  be  "proportionate." 
This,  in  itself,  may  be  no  more  than  the 
incorporation  of  the  general  customary 
law  principle.  Paragraphs  2  and  3  of  the 
same  article  arc  as  lollows: 

2.  Such  measures  shall  not  go 
beyond  what  is  reasonably  neces- 
sary to  achieve  the  end  mentioned 
in  Article  1  and  shall  cease  as  soon 
as  that  end  has  been  achieved; 
they  shall  not  unnecessarily  inter- 
fere with  the  rights  and  interests 
of  the  Hag  Slate,  third  Stales  and 
o!  any  persons,  physical  or  corpo- 
rate, concerned. 

3.  In  considering  whether  the 
measures  are  proportionate  lo  the 
damage,  account  shall  be  taken 
of: 

(a)  the   ex  ten  I   and  probability 
of  imminent  damage  if  those  mea- 


su 


res  are  not  taken;  and 
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(b)  tbc  likelihood  of  those 
measures  being  effective;  and 

(e)  the  extent  of  the  damage 
which    may    be    caused   by    such 

62 

measures. 

Clearly  these  provisions  do  no  more 
than  spell  out  the  general  law  require- 
ments for  the  lawful  exercise  of  the 
contemporary  circumscribed  right  of 
self-help  as  applicable  in  the  special  case 
of  averting  or  abating  the  consequences 
of  a  catastrophic  casualty  at  sea. 

Finally,  the  obligation  under  article  6 
to  pay  compensation  for  harms  caused 
by  excessive  measures  is  an  embodiment 
of  a  very  conservative  view  of  cus- 
tomary international  law.  It  may  be  that 
under  special  circumstances  a  case  could 
be  made  for  compensation  when  losses 
are  inevitably  incurred  in  the  "propor- 
tional" exercise  of  force.  Be  that  as  it 
may,  the  conclusion  from  the  considera- 
tion of  these  four  points  is  that,  insofar 
as  the  Public  Law  Convention  is  related 
to  pollution  by  oil,  it  codifies  the 
preexisting  rights  of  coastal  states  to 
abate  actual  or  threatened  harms.  It 
leaves  the  rights  of  these  states  un- 
touched when  the  polluting  agent  is 
some  substance  other  than  oil. 

THE  FREE  HIGH  SEAS 

History.  Over  against  the  pro- 
liferating legal  categories  which  have 
just  been  adumbrated,  and  which  are  all 
alike  in  their  function  of  clothing  (or 
pretending  to  clothe)  exclusive  state 
claims  with  legal  justifications  for  en- 
closing increasing  areas  of  the  high  seas, 
there  remain  the  free  high  seas.  The 
doctrine  which  asserts  this  freedom 
clearly  vindicates  the  lone-term,  com- 
mon interests  of  all  states.  Be  that  as 
it  may,  it  is  less  than  four  centuries  old 
and  has  only  won  universal  recognition 
as  a  result  of  bitter  struggles  at  sea  and 
by  bitter  polemics  at  the  negotiating 
table.  In  the  Middle  Ages  and  on 
through  the  Renaissance,  and,  indeed, 
into     the     17th    century,    many    states 


claimed  to  exercise  sovereignty  over  the 
special  sea  areas,  for  example:  Venice 
claimed  sovereignly  over  the  Adriatic,  as 
did  Genoa  over  the  Ligurian  Sea;  Eng- 
land over  the  English  Channel,  the 
North  Sea,  and  the  Atlantic  between  the 
North  Cape  (Stadland)  and  Cape  Finis- 
terre;  Denmark  and  Sweden  over  the 
Baltic,  the  Dano-Norwegian  Kingdom 
over  the  North  Atlantic,  and  especially 
the  waters  between  Iceland  and  Green- 
land. But,  most  extravagant  of  all,  Spain 
and  Portugal  claimed  to  divide  all  the 
oceans  between  them  under  the  Bull  of 
Pope  Alexander  VI  (the  famous  Borgia 
Pope)  Inter  Caetcra  (1493)  and  the 
Treaty  of  Tortesillas.  Nor  were  these 
claims  merely  high-sounding  rituals  of 
sovereignty.  They  were  vindicated  with 
comparative  success,  given  the  techno- 
logical developments  in  the  weaponry  of 
the  time,  for  several  centuries.  For 
example,  as  late  as  1636  the  Dutch  paid 
England  30,000  pounds  for  the  privilege 
of  fishing  in  the  North  Sea,  and  in  1674, 
under  article  4  of  the  Treaty  of  West- 
minster, they  acknowledged  their  ves- 
sels' obligation  to  salute  the  English  flag 
within  "British  Seas"  in  recognition  of 
English  maritime  sovereignty.  It  is  of 
further  interest  to  note  the  survival  of 
this  claim  into  an  era  not  at  all  favorable 
to  its  recognition  or  enforcement.  As 
late  as  1805  the  British  Admiralty  Regu- 
lations ordered  that: 

[W]  hen  any  of  His  Majesty's 
ships  shall  meet  with  the  ships  of 
any  foreign  power  within  His 
Majesty's  seas  (which  extend  to 
Cape  Finisterre)  it  is  expected 
that  the  said  foreign  ships  do 
strike  their  topsail  and  take  in 
their  flag,  in  acknowledgment  of 
His  Majesty's  sovereignty  in  those 
seas;  and  if  any  do  resist,  all  flag 
officers  and  commanders  are  to 
use  their  utmost  endeavours  to 
compel  them  thereto,  and  not 
suffer  any  dishonor  to  be  done  to 
His  Majesty.65 
Hall    comments   on    this   claim    that 
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because  "no  controversies  arose  will) 
respect  to  the  salute  at  a  time  when 
opinion  had  become  little  favourable" 
to  it,  one  need  not  doubt  thai  it  bad 
been  "allowed  to  remain  a  dead  let- 
ter." Thus,  it  seems  lo  have  become 
merely  vestigial  and  unenforced  during 
the  L8lli  century. 

Despite  the  long  survival  of  these 
special  claims,  the  doctrine  of  the  free- 
dom of  the  high  seas  had  become 
dominant  from  the  17th  ccnlury  and 
had  been  championed  even  earlier.  For 
example,  in  1580  Queen  Elizabeth  I  of 
England  had  asserted  to  the  Spanish 
Ambassador  when  he  complained  about 
Sir  Francis  Drake's  famous  incursion 
into  the  Pacific  Ocean,  that  the  ships  of 
all  nations  could  navigate  the  ocean 
since  the  air  and  the  sea  were  common 
to  all.  Indeed,  in  words  almost  identical 
to  those  which  Grotius  later  used  and 
upon  which  his  reputation  partly  rests, 
she  claimed  that  no  title  to  the  ocean 
could  belong  to  any  nation,  since 
neither  nature  nor  regard  for  the  public 
use  permit  led  any  possession  of  the 
ocean.  Bui  the  English  position  was 
ambiguous,  and  in  the  early  I7th  cen- 
tury a  number  of  British  writers  at- 
tacked Grotius'  bold  assertion  thai  the 
high  seas  cannot  be  the  subject  of  any 
stale's  dominion,  but  thai  navigation 
and  fisheries  on  them  arc  free  to  all 
nations.  Be  these  observations  as  they 
may,  despite  the  earlier  protestations  of 
her  scholars  and  the  vestigial  survival 
in  her  Admiralty  Regulations,  England 
had,  by  the  end  of  the  17th  century, 
replaced  the  Netherlands  as  the  leading 
champion  of  the  freedom  of  the  high 
seas. 

The  "Tragedy  of  the  Commons."   9 

Today  the  free  high  seas  are  still  (but 
decrcasingly  so  from  their  heyday  in  the 
19th  century)  a  common  resource  of  all 
mankind.  As  with  a  common,  so  with 
the  oceans,  all  ihe  stales  see  their 
greatest  mutual  advantage  as  stemming 
from  the  general  exercise  of  restraint  by 


all,  so  I  hat  the  hiidi  seas'  resources  and 
cleansing  properties  are  not  over- 
strained, and  its  areas  lying  near  coastal 
stales  are  not  enclosed.  On  the  other 
hand,  each  state  sees  its  own  individual 
profit  as  preempting  lo  itself  as  much  of 
the  common  resources  as  possible,  of 
enhancing  its  own  maximum  and  im- 
mediate use  and  abuse  of  the  commons' 
resources,  and  of  maximizing  its  own 
enclosures.  Thus  each  stale  is  impelled, 
in  seeking  its  own  short-term  advantage, 
to  work  remorselessly  against  both  ihe 
general  welfare  and  its  own  long-term 
enlightened  self-interest.  This  paradox 
of  each  slate  being  impelled  to  work 
remorselessly  and  inevitably  against  its 
own  interests  justifies  the  designation  of 
the  competitive  regime  of  the  common 
as  a  "tragedy." 

The  contemporary  trend  of  eroding 
the  freedom  of  the  high  seas  has 
stemmed  from  its  largely  negative 
character  and  its  dependence  on  cus- 
tomary international  law  in  an  age 
which  seeks  to  emphasize  the  con- 
crelizalion  of  justice  and  places  a 
greater  trust  in  public  intervention  than 
in  privale  enterprise,  than  in  the  pasl. 
Being  negative,  the  doctrine  is  largely 
one  of  prohibitions.  So  far  it  has  not 
been  built  into  institutions  wherein  the 
equal  rights  of  all  stales  provide  ihe 
bases  of  affirmative  policies  of  concrete 
distribu live  justice.  This  negative  charac- 
ter, indeed,  provides  the  ammunition 
for  arguments  that,  like  any  common, 
the  richer  and  more  powerful  states  can 
obtain  disproportionally  greater  benefits 
from  the  ocean  at  the  expense  of  the 
smaller  stales.  lis  second  weakness,  that 
of  its  validity  being  largely  based  on 
customary  international  law,  makes  it 
dependent  upon  the  continued  practice 
and  affirmance  of  states.  Neilhcr  prac- 
tice nor  affirmation  give  it,  today,  the 
support  it  previously  enjoyed.  lis  dimi- 
nution today  is  also,  in  part,  concurrent 
with  the  contemporary  dwindling  in 
significance  of  customary  international 
law.70     Furthermore,     both     of    these 
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characteristics  have  (in  the  absence  ol 
special  conservation  treaties)  permitted 
stales  to  engage  in  unlimited  high  seas 
fisheries  so  that  the  survival  of  some 
species  (lor  example,  blue  and  sperm 
whales)  is  threatened.  Again,  the  nega- 
tive character  of  the  doctrine  has  in- 
creased the  use  of  the  ocean  as  if  it  were 
an  infinite  sink  for  all  kinds  of  damaging 
materials— from  dumping  fissionable 
waste  and  testing  nuclear  bombs,  to  the 
constant  flow  of  raw  sewage,  mercury, 
and  DDT  into  its  waters.  While  the 
problems  of  open  access  to  fisheries  are 
of  great  and  increasing  importance,  this 
presentation  will  necessarily  concentrate 
on  the  problems  which  arise  from  the 
permissive  climate  of  the  law  that  per- 
mits conduct  to  be  based  on  the  as- 
sumption that  the  seas  have  an  infinite 
capacity  to  absorb  the  world's  garbage 
for  the  indefinite  future.  Before  this  is 
taken  up,  however,  the  tasks  of  interna- 
tional law  in  the  environmental  field 
might  be  discerned  more  clearly  as  the 
result  of  a  brief  survey  of  some 
emerging  activities  which  might  well 
become  as  sensitive  to  the  need  for  legal 
change  as  a  result  of  technological  de- 
velopments as  have  problems  ol  oil 
pollution  damage. 

Laissez  Faire  and  the  Freedom  of  the 
Seas— A  Plea  for  Reflection.  There  is  a 
contemporary  overstatement  that  the 
doctrine  of  the  freedom  of  the  seas 
favors  dominant  maritime  states,  since  it 
is  negative  in  effect  and  so  favors  the 
stronger  states  in  competition  for  the 
oceans'  use  as  a  common.  This  is  an 
unreflecting  application  of  the  fable 
"Every  man  for  himself  and  the  Devil 
take  the  hindmost'  said  the  Elephant  as 
he  danced  among  the  chickens."  Such 
an  oversimplified  appraisal  of  the  free- 
dom of  the  high  seas  has  been  converted 
into  an  argument  e  converso  for  sup- 
porting the  enclosure  of  the  seas— 
supposedly  by  lesser  developed  coun- 
tries. This  perspective  of  the  inter- 
actions   of    the    uses    of    the    seas  and 


developing  states'  economics  overlooks 
the  historical  fact  that  Venice  was  a 
dominant  seapower  with  considerable, 
military  authority  over  adjacent  lands 
(as  well  as  dependent  territories)  border- 
ing the  Adriatic  Sea  when  she  claimed 
sovereignty  over  that  sea.  Similarly, 
Spain  and  Portugal  were  Great  Powers 
when  they  claimed  their  halves  of  the 
149.J  papal  donation  of  the,  world's 
oceans.  History  apart,  practical  polities 
show  that  smaller  states  can  best 
llourish  when  the  high  seas  are  free  and 
open  to  their  commerce  and  fisheries  on 
an  equal  footing  with  those  of  the  Great 
Powers.  (It  is  also  true  that  regional 
regulation,  rather  than  unilateral  cxclu- 
sivism,  provides  the  best  means  of  re- 
straining greedy  powers  from  "strip 
mining"  a  fishery  so  as  to  destroy  its 
productivity  for  many  years.)  Regional 
controls  are  thus  available  and  appropri- 
ate to  protect  the  fishery  rights  of  the 
less  powerful  and  predatory  states  and 
their  fishermen. 

Commerce  can  move  across  the  seas 
more  swiftly  and  cheaply— and  hence 
with  greater  availability  to  poorer  states 
and  their  domestic  communities— when 
taxes  and  lolls  are  not  exacted  for  the 
privileges  of  transit.  Indeed,  on  the 
maintenance  of  cheap  commercial 
transit  the  economic  survival  of  the 
lesser  developed  (including  landlocked) 
states  may,  in  the  long  run,  depend. 
When,  as  dominant  seapowcrs,  the 
Netherlands  and  England  espoused  the 
freedom  of  the  high  seas,  they  were  not 
in  a  position  to  affirm  claims  of  exten- 
sive maritime  dominion  because  they 
were  not  also  dominant  land  powers 
controlling  the  lands  which  surrounded 
or  at  least  held  the  keys  for  controlling 
the  seas.  In  addition,  their  long-term 
interests  lay,  as  their  diplomatic  his- 
tories testify,  on  the  side  of  the  smaller 
nations,  since  they  ultimately  drew  their 
strength  from  a  worldwide  web  of  com- 
merce with  ihcsc  countries,  not  from 
concentrated  military  authorily.  Hence, 
for  the  past  two  centuries,  the  freedom 
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of   the   high   seas  has  not  provided   an  Dutch  merchants  in  preventing  maritime 

example    of    the    tragedy    of    the   com-  encroachments    by    coastal    states,    and 

mons.  This  has  been  due  to  a  number  of  the     authority     of     the     Royal     Navy. 

factors  including  the  limitations  of  tech-  Against  that  combination  no  state  was 

nology,    the    interests    of    English    and  able  to  hold  any  sea  as  a  mare  clausum, 

FOOTNOTES 

1.  I.e.,  the  initials  of  Chile,  Ecuador,  and  Peru- the  original  parties  to  the  Santiago 
Declaration  1952  and  the  foundation  members  of  the  "200  Mile  Club."  See  §  III  A  infra. 

2.  For  an  indication  of  this  species  of  unrecognized  offshore  claim,  see  §  III  B  infra. 

3.  Note,  however,  that  art.  5,  para.  2,  Convention  on  the  Territorial  Sea  and  the 
Contiguous  Zone,  done  at  Geneva,  art.  29,  1958,  (1904)  2  U.S.T.  1606,  TJ.A.S.  no.  5639,  516 
U.N.T.S.  205  (effective  10  September  1964)  [Thereinafter  cited  as  "Convention  on  the 
Territorial  Sea"]  derogates,  in  some  cases,  from  the  proposition  in  the  text.  It  provides: 

Where  the  establishment  of  a  straight  baseline  in  accordance  with  article  4  has  the  effect  of 
enclosing  as  internal  water  areas,  which  previously  had  been  considered  as  part  of  the 
territorial  sea  or  of  the  high  seas,  a  right  of  innocent  passage,  as  provided  in  articles  14  to 
23,  shall  exist  in  those*  waters. 

4.  Art.  7,  para.  4,  Convention  on  I  he  Territorial  Sea. 

5.  United  Slates  v.  California,  381  U.S.  136(1965).  Supplemental  decree,  382  U.S.  448 
(J  966),  rehearing  denied,  382  U.S.  889  (1966). 

6.  67  Stat  29  (1953),  43  U.S.C.  fc  1301. 

7.  See,  for  example,  Canard  S.S.  Co.  v.  Mellon,  262  U.S.  100  (1923),  and  note  especially 
ibid.,  at  125;  Wildcnhus'  Case,  J  20  U.S.  I  (1886),  and  note  especially  ibid.,  at  11,  12;  see  also, 
The  Creole  (1853),  2  Moore,  Digest  of  International  Law  358,  361  (1906).  This  is  often  known 
as  the  "English  Rule."  It  originated  in  the  dictum  of  Best  J.,  in  Forbes  v.  Cochrane,  2  B  &  C  448, 
467,  107  E.R.  450,  457(K.B.,  L 824) ;  Ca Idwell  v.  Vanvlissengen,  9  Hare  415,  68  E.R.  571  (V. 
ch.,  1 851 );  and  Savarkar's  case,  Scott,  The  Hague  Court  Reports  516(1911).  For  some  additional 
cases  see  Reg.  v.  Keyn,  per  IMiillimore  J.,  L.R.  2  Ex.  1).  63  at  82  (C.C.R.,  1876).  The  American 
cases  would  appear  to  favor  the  "English  Rule";  see,  for  example,  dinar d  S.S.  Co.  v.  Vellon  and 
Wildcnhus''  case,  supra.  See  also  Patterson  v.  Bark  Kudora,  190  U.S.  169(1903).  Frequently  the 
"French*1  or  "Continental  Rule1'  is  contrasted  with  it;  see,  for  example,  The  Sally  and  The 
Neivton,  5  Bulletin  des  Lois  dc  VEmpire  Francois  602  (4th  scr.,  1807);  The  Tempest,  Dalloz, 
Jurisprudence  Generate  92  (1859);  1  Oppenheim  502-4;  Brierly,  The  Law  of  Nations  223-5  (6th 
ed.,  Waldock,  1963)  I  hereinafter  riled  as  "Brierly"  J. 

On  the  other  hand,  sec,  as  a  little  known  example  of  the  "English  Rule,"  In  re  Sutherland, 
39  IN.S.W.  Weekly  Notes  108  (1922)  and  see,  for  a  presentation  and  discussion  of  this  case, 
Charteris,  "Habeas  Corpus  in  respect  of  the  Detention  of  a  Foreign  Merchantman, "  8  Journal  of 
Comp.  Legislation  246  (3d  scr.,  1926).  Briefly  the  facts  were  these,  two  French  convicts  who  had 
been  sentenced  to  transportation  to  New  Caledonia,  and  who  were  named  Tulop  and  S/ibar, 
escaped  from  the  French  ship  El  Kantara  whilst  she  was  in  the  port  of  Newcastle,  New  South 
Wales,  en  route  for  the  French  penal  colony.  She  sailed  without  them.  The  New  South  Wales 
authorities  later  arresled  the  convicts  and  handed  them  over  to  another  private  French  ship,  la 
Pacifique,  in  which  they  were  destined  to  continue  their  voyage  to  Noumea.  Before  the  vessel 
sailed,  an  application  for  a  writ  of  habeas  eorpus  rule  on  behalf  of  the  convicts  was  made  by 
Sutherland.  The  Full  Court  of  the  Supreme  Court  of  New  South  Wales  refused  the  rule  on  the 
ground  that  to  grant  it  would  be  to  ignore  the  immunity  of  matters  of  internal  management 
aboard  the  French  ship  from  Australian  law.  Sir  William  Cullen,  the  Chief  Justice,  said  (id  at 
108-9):  "If  there  were  anything  to  show  that  the  master  of  the  French  ship  was  acting  without 
authority  under  French  law,  then  the  question  might  arise  whether  there  was  authority  under 
Australian  law  for  his  keeping  the  men  on  board  in  Australian  waters."  This  Australian  version  of 
the  "English  Rule"  was  delivered  whilst  the  Court  was  sitting  en  banco.  The  concurrence  was 
unanimous.  When  such  cases  as  In  re  Sutherland  are  said  to  exemplify  the  "English  Rule."  it  is 
submitted  that  perhaps  the  traditional  distinction  between  the  "English  Rule"  and  the 
"Continental"  or  "French  Rule"  may  well  have  become  more  a  matter  of  formulation  than  of 
application  and  practice.  See,  for  a  discussion  of  this,  and  for  a  similar  conclusion,  Brierly  at 
225-6.  Moreover  examples  abound  which  illustrate  the  point  that  terms  such  as  the  "public 
order"  or  the  "tranquility"  of  the  port  arc  indeterminate,  leaving  their  application  to 
considerations  of  policy.  To  juxtapose  the  two  Philippine  cases  of  People  v.  Wong  Cheng,  46  P.I, 
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729  (1922)  and  United  States  v.  Look  Chaw,  18,  P.I.  373  (1910),  will  suffice  to  illustrate  this 
point. 

For  examples  of  diplomatic  action  to  protect  the  immunity  of  the  internal  management  of 
foreign  ships  in  port,  see  protests  by  Belgium,  Denmark,  Great  Britain,  Mexico,  Netherlands, 
Norway,  Portugal,  Spain,  Sweden,  in  1923  against  the  assumption  of  jurisdiction  by  the  United 
States  over  liquor  carried  (but  not  sold)  aboard  their  ships  whilst  in  U.S.  waters  and  harbors,  1 
U.S.  Foreign  Relations  1  13  (1923). 

8.  But  see  People  v.   Wong  Cheng,  46  P.I.  729  (1922),  distinguish  United  States  v.  Look 
Chaw,  J8P.1.  573(1910). 

9.  For  a  definition  of  innocent  passage  see  arts.  14-23  Convention  on  the  Territorial  Sea. 

10.  Id.,  art.  4,  para.  1 .  See  also,  id.,  art.  23. 

11.  For  a  discussion  of  the  solecism  see  Goldic,  "International  and  Domestic  Managerial 
Regimes  for  Coastal,  Continental  Shelf  and  Deep-Ocean  Mining  Activities,"  The  Law  of  the  Sea: 
National  Policy  Recommendations  226,  227-30  (Proceedings  of  the  4th  Annual  Conference  of 
the  Law  of  the  Sea,  23-26  June  1969,  University  of  Rhode  Island,  1969). 

12.  Professor  Georges  Scelle  was  representative  of  the  small  band  who  refused  to  join  the 
ranks  of  the  international  lawyers  who  saw  virtue  in  the  reception  of  the  Continental  Shelf 
Doctrine  in  international  law  or  who  were  resigned,  or  complaisant,  about  its  inevitability.  See 
Scelle,  "Plateau  Continental  et  Droit  International,"  59  Revue  Generalc  de  Droit  International 
Public  5  (1955)  [hereinafter  cited  as  "Scelle,  'Plateau  Continental."'  See  also  the  report  of  his 
comments  in  1 1956]  1  Y.B.  Int'l  L.  Common  133  which  slates:  "A/r.  SCELLE  observed  that,  as 
he  did  not  attribute  any  scientific  value,  far  less  any  legal  validity,  to  the  concept  of  the 
continental  shelf,  he  welcomed  any  discussion  which  might  further  obscure  the  concept  and 
thereby  lead  to  its  destruction." 

13.  [1969]  I.C.J.  3. 

14.  See,  generally,  The  New  York  Times,  31  January-3  April  1969. 

15.  See  The  New  York  Times,  2  March  1970,  p.  17;  1-6. 

16.  S.  Res.  33,  91st  Cong.,  1st  Sess.,  115  Cong.  Rec.  1330(1969),  which  recommends  that 
the  President  should  place  a  resolution  endorsing  basic  principles  for  governing  the  activities  of 
nations  in  ocean  space  before  the  United  Nations  Committee  on  the  Peaceful  Uses  of  the  Seabed 
and  Ocean  Floor  beyond  the  Limits  of  National  Jurisdiction.  Also  printed  in  Hearings  on  S.  Res. 
33  Before  the  Subcommittee  on  Ocean  Space  of  the  Senate  Committee  on  Foreign  Relations, 
91st  Cong.,  1st  Sess.  at  9  (1969). 

17.  Memorandum  by  L.F.E.  Goldie  on  Senate  Resolution  33,  Hearings  on  S.  Res.  33,  id.  at 
290,  300. 

IB.  Done  29  April  1958,  [19661  1  U.S.T.  138  T.I.A.S.  No.  5969,  559  U.N.T.S.  285 
(effective  20  March  1966). 

19.  See,  e.g.,  Goldie,'  "The  Oceans'  Resources  and  International  Law— Possible  Develop- 
ments in  Regional  Fisheries  Management"  8  Columbia  J.  Traimml'l  L.  I  (1909). 

20.  The  Declaration  on  the  Maritime  /one,  Santiago,  Chile,  18  August  1952.  For  an  Fnglish 
translation  of  this  and  the  parties'  accompanying  declarations  and  agreements  (together 
constituting  the  "Santiago  Declaration"),  as  well  as  subsequent  and  supplementary  declarations 
and  agreements,  see  B.  MacChesney,  Situation,  Documents  and  Commentary  on  Recent 
Developments  in  the  International  Law  of  the  Sea  265-89  (Naval  War  College  Blue  Book  Series 
No.  51,  1956).  See  also  B.  Auguste,  The  Continental  Shelf— the  Practice  and  Policy  of  the  Latin 
American  Stales  with  Special  Reference  to  Chile,  Ecuador  and  Peru  187-92  (1960);  S.  Bayitch, 
Inter  American  Law  of  Fisheries,  an  Introduction  with  Documents  42-47  (1957);  U.S. 
Department  of  State,  Santiago  Negotiations  on  Fishery  Conservation  Problems  (1955).  For  a 
polemical  defense  of  the  CEP  claims  and  policies,  see,  e.g.,  Cisneros,  "The  200  Mile  Limit  in  the 
South  Pacific:  a  New  Position  in  International  Law  with  a  Human  and  Juridical  Content,"  A BA 
Section  of  Int'l  &  Comp.  Law,  1964  Proceedings  56  (1965).  Note  particularly  the  criticism  of  the 
CEP  claims  in  Kunz,  "Continental  Shelf  and  International  Law:  Confusion  and  Abuse"  50  Am.  J. 
Int'l  L.  828,  835-50  (1956)  hereinafter  cited  as  "Kunz." 

Until  1970  Chile,  Ecuador,  and  Peru  had  been  able  to  add  only  Nicaragua  and  El  Salvador  to 
their  band-President  Trejos  having  vetoed,  on  21  November  1966,  the  ratification  of  the 
Declaration  of  Santiago  by  Costa  Rica's  Legislative  Assembly.  On  the  other  hand,  Argentina,  by 
Law  No.  18094,  dated  4  January  1967,  has  asserted  a  double  claim:  out  to  200  miles  from  the 
mainland  coast,  as  well  as  from  the  coasts  of  islands,  and  out  to  the  200-meter  isobath.  While  it  is 
true  that  a  number  of  South  and  Central  American  States  have  added  to  their  continental  shelf 
claims,  claims  to  the  "epicontinental  sea"  (i.e.,  the  volume  of  the  waters  superincumbent  upon 
their  continental  shelves)  off  their  coasts,  and  to  the  superambient  air  above  that  "sea,"  this  type 
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of  claim  is  still  asserted  (albeit  spuriously,  cf.  Continental  Shelf  Convention,  art.  3)  in  terms  of 
the  international  law  regime  of  the  continental  shelf.  Thus,  this  type  of  claim  is  distinguishable 
from  the  CEP  type.  So  far  the  six  "CEP  countries"  (including  Argentina)  have  not  been 
successful  in  persuading  other  Latin  American  States  to  assert  specifically  CEP  claims  to  adjacent 
seas,  nor  has  the  Organization  of  American  States  adopted  this  position  as  that  of  the  collectivity 
of  Western  Hemisphere  nations.  Indeed  it  has  not  as  a  body,  recognized  as  valid  state  claims  to 
epicontinental  seas.  Thus,  for  example,  at  the  lntcr-American  Specialized  Conference  on 
"Conservation  of  Natural  Resources:  the  Continental  Shelf  and  Marine  Waters,"  Ciudad  Trujillo, 
Dominican  Republic,  15-28  March  1956  (see  the  final  Act  of  the  Conference  Organization  of 
American  States  Conferences  &  Organizations  Series,  No.  50,  Doc.  No.  34.1-E-5514  (1956))  the 
CEP  states  were  unable  to  gain  the  Conference's  agreement  to  the  "bioma"  and  "eco-system" 
theories,  or  to  declare  that  cither  the  waters  above  a  continental  shelf  region,  or  waters  extending 
from  the  shores  of  a  coastal  state  for  some  distance  such  as  200  sea  miles,  appertain  to  the  coastal 
state  either  on  the  basis  of  the  continental  shelf  doctrine  or  on  some  other  theory.  The 
Conference  observed  (in  Resolution  1  of  the  Conference,  the  "Resolution  of  Ciudad  Trujillo," 
Final  Act  supra  at  13-14)  that: 

2.    Agreement    does    not  exist   among   Ihe   stales  here   represented   with   respect    to   the 
juridical  regime  of  the  waters  which  cover  the  said  submarine  areas. 


6.  Agreement  does  not  exist  among  the  states  represented  at  this  Conference  either  with 
respect  to  the  nature  and  scope  of  the  special  interest  of  the  coastal  slate,  or  as  to  how  the 
economic  and  social  factors  which  such  state  or  other  interested  states  may  invoke  should 
be  taken  into  account  in  evaluating  the  purpose  of  conservation  programs. 


Therefore,  this  Conference  docs  not  express  an  opinion  concerning  the  positions  of  the 
various  participating  stales  on  the  matters  on  which  agreement  has  not  been  reached  .  .  .. 
For  the  views  of  inter-American  legal  experts,  see  Inter- American  Council  of  Jurists, 
"Resolution  XIII,  Principles  of  Mexico  City  on  the  Juridical  Regime  of  the  Sea.  I  Conservation  of 
the  Living  Resources  of  the  Nigh  Seas,"  Final  Act  of  the  Third  Meeting  37  (English  CI.J-29) 
(1956).  Note  should  be  taken  of  Dr.  Garcia  Amador's  comments  (as  the  representative  of  Cuba) 
on  the  "Principle  of  Mexico  City"  at  the  Geneva  Conference  on  the  Law  of  the  Sea,  1958:  "As  to 
the  Principles  of  Mexico  City,  the  validity  of  that  document  should  be  considered  in  the  light  of 
the  resolution  unanimously  adopted  by  the  Inter-American  Specialized  Conference  held  in 
Ciudad  Trujillo  in  1956."  3  I  J.N.  Conf.  of  the  Law  of  the  Sea,  Geneva  1958,  Official  Records  37, 
U.N.  Doc.  A/Conf.  13/39(1958). 

For  the  1956  Resolution  of  Ciudad  Trujillo  to  which  Dr.  Garcia  Amador  is  referring,  see  supra 
this  note.  For  comments  of  governments.  «v  id,  50-59;  lntcr-American  Juridical  Committee, 
Opinion  on  the  Breadth  of  the  Territorial  Sea  24-42,  OEA/Ser.  1/VI.2  (English  CIJ-80)  (  1966). 

For  the  U.S.  point  of  view,  see  U.S.  Department  of  State,  Santiago  Negotiations  on  Fishery 
Conservation  Problems  1-15,  19-20,  26-30,  36-11,  50-58,  59-66  (1955)  [hereinafter  cited  as 
Santiago  Negotiations],  For  the  CEP  countries1  position  and  their  criticism  of  the  U.S.  point  of 
view,  see  id.  30-35,  41-44,  45-50. 

He  that  as  it  may,  on  8  May  1970,  Argentina.  Brazil,  Costa  Rica,  Ecuador,  El  Salvador, 
Nicaragua,  Panama,  Peru,  and  Uruguay  participated  in  the  Declaration  of  Montevideo  on  the  Law 
of  the  Sea  whereby  the  above-named  states  announced: 

That  in  declarations,  resolutions  and  treaties  especially  inter- American,  as  well  as  in 
multilateral  declarations  and  agreements  reached  among  Latin  American  states,  juridical 
principles  have  been  consecrated  which  justify  the  right  of  states  to  extend  their 
sovereignty  and  jurisdiction  to  the  extent  necessary  in  order  to  conserve,  develop  and 
exploit  the  natural  resources  of  the  maritime  zone  adjacent  to  their  coasts,  its  seabed  and 
subsoil; 

'That,  in  accordance  to  said  juridical  principles,  the  signatory  states  have  extended,  because 
of  their  special  circumstances  their  sovereignty  or  their  exclusive  jurisdictional  rights  over 
the  maritime  zone  adjacent   to  their  coasts,  its  seabed  and  subsoil,  to  a  distance  of  200 
maritime  miles,  measured  from  the  baseline  of  the  territorial  sea. 
21.    The  southern  portion  of  the  Peru  Current  is  sometimes  called  the  Chile  Current  With 

due  deference  to  the  countries  concerned,  this  current  will  be  called  the  "Humboldt  Current*1 

throughout  this  article. 
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22.  See,  supra,  note  20. 

23.  Declaration  on  the  Maritime  Zone,  Preamble,  §  1,  See  MacChesney  266. 

24.  Id.  13. 

25.  At  the  1958  Geneva  Conference,  Mr.  Ulloa  Sotomayor  insisted,  however,  that  the 
Declaration  of  Santiago  was  of  a  "defensive  character,  and  its  sole  object  was  the  conservation  of 
the  living  resources  of  the  sea  for  the  benefit  of  the  populations  of  |  the  CEP]  countries."  3  U.N. 
Conf.  Off.  Ree.  7,  U.N.  Doc.  A  ICON  F.  I  3/39  ( I  958).  See  also  the  restricted  interpretation  given 
by  the  representative  of  Chile  at  the  12th  Meeting  of  the  First  Committee  to  the  word 
"sovereignty"  in  the  context  of  the  claims  made  in  the  fulfillment  of  the  Santiago  Declaration,  3 
U.N.  Conf.  Off.  Rec.  33,  U.N.  Doc.  A/CON l<\  1 3/39  (1958);  the  limited  juridical  scope  intended 
for  the  claims  to  maritime  /ones  in  the  declaration  as  enunciated  by  Peru's  representative  at  the 
5lh  Meeting  of  the  Third  Committee,  5  U.N.  Conf.  Off.  Rec.  5-7,  U.N.  Doc.  A/CONFA'6/4,1 
(1958);  the  assertion  by  the  Ecuadorian  representative;  at  the  9lh  Meeting  of  the  Third  Committee 
that  the  Santiago  Declaration  was  a  "common  policy  for  the  conservation,  development  and 
rational  exploitation  of  those  resources  and  [  the]  joint  machinery  for  the  regulation  of  fishing  in 
the  areas  in  question,"  5  U.N.  Conf.  Off.  Rec.  18,  U.N.  Doc.  A/CONF.  13/41  (1958);  and  the 
expressions  employed  by  the  latter  representative  at  the  I2lh  Meeting  of  the  Third  Committee.  3 
U.N.  Conf.  Off.  Rec.  61-62,  U.N.  Doc.  A/CONF.  13/39  (1958).  These  CEP  assertions  of 
self-denial  may  be  contrasted  with  the  latest  (as  of  the  lime  of  this  writing,  17  February  1969) 
application  of  violent  force  by  the  Peruvian  Navy  against  three  American  tuna  boats  on  14 
February  1969,  see,  e.g.,  The  New  York  Times,  15  February  1969,  p.  1:1  and  at  2:1.  See 
generally  Garcia  Amador  73-79. 

26.  Declaration  on  the  Maritime  Zone,  art.  11,  see  MacChesney  266. 

27.  Id.  art.  IV. 

28.  Id.  art.  V. 

29.  I  1  U.N.  GAOK,  6th  Comm.  31,  U.N.  Doc.  AJC.6ISR.486  (1956). 

30.  See  also,  e.g.,  Cisneros,  58-60;  Santiago  Negotiations  30-33,  and  note  especially  the 
statement: 

This  is,  in  short,  the  concept  of  biological  unity  from  which  is  derived,  in  the 
scientific  field,  the  preferential  right  of  coastal  countries.  According  to  this  concept,  the 
human  population  of  the  coast  forms  part  of  the  biological  chain  which  originates  in  the 
adjoining  sea,  and  which  extends  from  the  microscopic  vegetable  and  animal  life 
(fitoplanklon  and  zooplankton)  to  the  higher  mammals,  among  which  we  count  man.  Id. 
32. 

31.  United  States,  "Comments  on  the  Proposals  of  Chile,  Ecuador  and  Peru,"  Santiago 
Negotiations  37. 

32.  See  Speech  of  Legal  Adviser  to  Department  of  State  Stephenson. 

33.  See  W.  Butler,  The  Soviet  Union  and  the  Law  of  the  Sea,  1 16533  ( L97J );  and  W.  Butler, 
The  huv  of  Soviet  Territorial  Waters  19-25  (1967). 

34.  Arctic  Waters  Pollution  Prevention  Act,  18-19  Eli/..  2,  c.  47  (Can.  1970).  Royal  Assent 
given  26  June  1970.  This  act  has  not  yet  been  proclaimed  as  having  come  into  force,  set:  id.  £  28. 
See  also  The  New  York  Times,  9  April  1970,  p.  13:6-8; id.  10  April  1970,  p.  13:3-4;  id.  16  April 

1970,  p.  6:1-2;  id.  20  April  1970,  p.  38:2  (Editorial);  id.  26  April  1970,  §  4  (Week  in  Review)  p. 
3:5-8. 

35.  See,  supra,  §  111  A  for  a  discussion  of  these  Latin  American  claims. 

36.  For  a  clear  enunciation  of  the  validity  of  the  distinction  relied  upon  here,  see  McDougal 
&  Burke,  The  Public  Order  of  the  Oceans  518-1  9  (1962). 

37.  See,  e.g.,  Bilder,  "The  Canadian  Arctic  Waters  Pollution  Prevention  Act:  New  Stresses 
on  the  Law  of  the  Sea."  69  Mich.  L.  Rev.  1  (1970).  [hereinafter  cited  as  "Bilder"] 

38.  For  this  appellation  of  creeping  jurisdiction  see  Henkin,  "The  Continental  Shelf,"  The 
Law  of  the  Sea:  National  Policy  Recommendations  171,  175-76  (Proceedings  of  the  4th  Annual 
Conference  of  the  Law  of  the  Sea  Institute,  23-26  June  1969,  University  of  Rhode  Island,  1969). 

39.  Bilder,  supra  note  37,  at  30. 

40.  House  of  Commons  Debates  6027  (17  April  1970).  But  see  R.  v.  Tootalik  El  321,  71 
W.W.R.  (n.s.)  435  (Northwest  Territorial  Court  1970)  rev'd  on  other  grounds,  74  W.W.R.  740. 
Noted  in  Green,  "Canada  and  Arctic  Sovereignty,"  48  Can.  B.  Rev.  740,  755-56,  773  (1970).  See 
also  Auburn,  "International  Law— Sea  Ice— Jurisdiction,"  id.  at  776-82. 

41.  This  writer,  for  one,  is  most  resistant  to  the  uncivilized  notion  that  self-preservation  may 
justify  making  lawful  that  which  would  otherwise  be  unlawful.  Professor  Bricrly  was  correct 
when  he  said,  citing  the  cannibalism  case  of  R.V.  Dudley  and  Stephens,  14  Q.B.D.  273  (1884)  in 
support  of  his  argument: 
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The  truth  is  that  self-preservation  in  the  case  of  a  state  as  of  an  individual  is  not  a  legal 

right  but  an  instinct;  and  even  if  it  may  often  happen  that  the  instinct  prevails  over  the 

legal  duty  not  to  do  violence  to  others,  international  law  ought  not  to  admit  that  it  is 

lawful  that  it  should  do  so. 

Brierly  405.  For  clarity,  and  because  of  the  important  moral  issues  outlined  by  Brierly  in  the 

passage  just  quoted,  it  is  necessary  to  distinguish  between  self-preservation  on  the  one  hand  and 

self-help  on  the  other.  See  McDougal  &  Feliciano,  Law  and  Minimum  World  Public  Order  213  n. 

204  (1  961)  for  a  critique  of  the  "subsumption  of  disparate  things  under  a  common  rubric. " 

42.  2  Moore.  Digest  of  International  Law  409-14  (1906)  [hereinafter  cited  as  Moore].  See 
also  Jennings,  "The  Caroline  and  McLeod  Cases,"  32  Am.  J.  Intl  L.  82  (1938).  Hall  characterizes 
the  quoted  formula  as  "perhaps  expressed  in  somewhat  too  emphatic  language  .  .  .  but  perfectly 
proper  in  essence."  See  Hall,  A  Treatise  on  International  Law  324  (8th  ed.  A.  Higgins,  1924). 
| hereinafter  cited  as  "Hall"]  For  reasons  staled  in  the  preceding  footnote,  Oppenhcim- 
Lauterpaeht's  characterization  of  the  case  of  The  Caroline  as  "self-preservation"  is  respectfully 
disagreed  with.  See  1  Oppenhcim  301.  For  a  reasoned  justification  of  the  use  of  the  term 
"self-defense"  to  describe  the  coercive  protective  measures  open  to  the  British  Government  in  the 
Torrey  Canyon  casualty,  see  lit  ton,  "Protective  Measures  and  the  Torrey  Canyon""  9  B.C.  Ind.  & 
Com.  L.  Rev.  613,  623  (1968).  This  writer,  however,  prefers  the  term  "self-help"  to  indicate 
justifiable  action  in  oil  disasters  of  the  type  under  discussion. 

43.  Goldie,  Book  Review,  1  /.  Maritime  L.  &  Com.  155,  158  (1969). 

44.  [  1969]  T.C.J.  3.  See  for  a  general  discussion  of  this  complex  issue  and  of  the  different 
positions  taken  by  the  members  of  the  Court  on  it,  Goldie,  "The  North  Sea  Continental  Shelf 
Cases-A  Ray  of  Hope  for  the  International  Court?"  16  JV.KL.  Forum  325,  336-59  (1970). 

45.  Done  12  May  1954,  [1961]  3  U.S.T.  2989,  T.I.A.S.  No.  4900,  327  V.N.T.S.  3 
[hereinafter  cited  as  the  International  Pollution  Convention]  (entered  in I o  force  26  July  1958). 

46.  Adopted  \[  April  1962,  [1966|  2//.S.71.  1523,  T.I.A.S.  No.  6109  (entered  into  force  as 
to  amendments  to  arts.  1-10,  16  and  18,  18  May  1969  and  as  to  art.  14,  on  28  June  1967) 
[hereinafter  cited  as  "Pollution  Amendments"].  Further  amendments  were  made  in  1969, 
Amendments  to  the  International  Convention  for  the  Prevention  of  Pollution  of  the  Sea  by  Oil, 
1954  (as  amended),  annexed  to  IMCO  Ass.  Res.  A.  175  (VI)  adopted  21  October  1969.  Sec  Two 
Conventions  and  Amendments  Relating  to  Pollution  of  the  Sea  by  Oil  (Message  from  the 
President,  May  20,  1970),  91st  Cong.,  2d  Sess.,  at  29-32.  See  also  62  Dept.  State  Bull.  756-57, 
758-59  (15  June  1970). 

47.  See  Annex  A  to  the  International  Pollution  Convention  replaced  by  §  14  of  the 
Pollution  Amendments. 

48.  See  the  four  exceptions  listed  in  art.  2,  para.  1  of  the  Pollution  Amendment,  supra  note 
46. 

49.  See  art.  2  of  the  International  Pollution  Convention,  supra  note  29,  as  replaced  by  §  2  of 
the  Pollution  Amendments,  supra  note  30. 

50.  Done  29  November  1969,  9  Int'l  Legal  MaleriaLs  25  11909]  [hereinafter  cited  as  the 
Public  Law  Convention]. 

51.  Done  29  November  1969,  9  Intl  Legal  Materials  45  [1969]  [hereinafter  cited  as  the 
"Private  Law  Convention."] 

52.  9  Intl  Legal  Materials  05 

53.  9  //i/V  Legal  Materials  06. 

54.  9  InVl  Legal  Matcrmls  67. 

55.  Public  Law  Convention  art.  1,  para.  1,  supra  note  34. 

56.  Id.  para.  2. 

57.  Id.  art.  3,  art.  4  provides  for  the  list  of  experts  contemplated  in  art.  3. 

58.  Id.  art.  5,  para.  1 .  Paragraphs  2  and  3  set  out  the  limits  of  stale  action. 

59.  Art.  7  saves  all  existing  rights  "except  as  specifically  provided"  in  the  Convention.  Id. 
The  question  is,  therefore,  whether  the  express  limitation  of  the  Public  Law  Convention  and  the 
express  provisions  in  arts.  3,  5,  and  6  limit,  or  enlarge,  the  rights  of  coastal  slates. 

60.  Supra  note  50. 

61.  The  treaty  among  Belgium,  Denmark,  France,  the  Federal  Republic  of  Germany,  the 
Netherlands,  Norway,  Sweden,  and  the  United  Kingdom,  the  Agreement  for  Co-operation  in 
Dealing  with  Pollution  of  the  Norlh  Sea  by  Oil,  done  9  June  1969,  [1969]  U.K. IS.  No.  78 
(Cmnd  4205)  (entered  into  force  9  August  1969),  formulates  some  of  the  amenities  of  good 
ncighborliness  in  this  context. 

62.  Public  Law  Convention,  supra  note  50,  at  469. 


229 

63.  This  position  lias  recently  been  affirmed  by  the  United  Nations  General  Assembly  in 
paragraph  13  of  the  Declaration  of  Principles  Governing  the  Sea-Bed  and  the  Ocean  Floor,  and 
the  Subsoil  Thereof,  Beyond  the  Limits  of  National  Jurisdiction,  G.A.  Res.  2749,  25  U.N. 
GAOR-(I970)  which  reads: 

Nothing  herein  shall  affect 

(b)  The  rights  of  coastal  States  with  respect  to  measures  to  prevent,  mitigate  or 
eliminate  grave  and  imminent  danger  to  the  coast  line  or  related  interests  from  pollution 
or  threat  thereof  resulting  from,  or  from  other  hazardous  occurrences  caused  by,  any 
activities  in  the  area,  subject  to  the  international  regime  to  be  established. 

64.  Professor  Joseph  Kunz  cogently  argues  that  "the  long-established  principle  of  the 
freedom  of  the  high  seas"  is  a  norm  juris  cogentis  of  general  customary  international  law,  see 
Kunz,  "Continental  Shelf  and  International  Law:  Confusion  and  Abuse,"  50  Am.  J.  Int'l  L.  820, 
844-45,853(1956). 

65.  Quoted  from  Hall  185. 

66.  Id. 

67.  Sec,  e.g.  supra,  note  64  and  the  theory  therein  cited. 

68.  These  were  Gentilis,  Welwood,  Burrows,  and  Selden,  of  whom  the  last  is  the  best 
known.  Gentilis'  defense  was  equally  of  Spanish  and  Fnglish  claims.  Seidell  is  famous  for  his 
book  Marc  Clausum,  the  printing  of  which  was  commissioned  by  Charles  1  as  a  counterblast  to 
Grolius'  Marc  Liberum.  See  I  Oppenheim,  International  Law  585  (8th  ed.  Lauterpacht  1955). 

69.  For  a  discussion  of  this  built-in  tragic  situation  whereby  each  is  forced,  by  his  immediate 
dilemma,  to  work  against  his  own  long-term  advantage,  sec  Hardin,  "The  Tragedy  of  the 
Commons,"  The  Environmental  Handbook  31,  36-38  (G.  DeBell  ed.  1970). 

70.  Sec  Devisscher,  Theory  and  Reality  in  Public  International  Law  162  (rev.  ed.  Corbett 
transl.  1968)  for  an  incisive  and  realistic,  if  possibly  pessimistic,  discussion  of  this  point. 
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APPENDIX  I 


The  territorial  sea  claims  shown  in  the  following  list  unequivocally  illustrate  the 
point  made  in  the  text.  This  list  is  valid  as  of  18  June  1971.  Acknowledgment  for 
this  list  is  gratefully  given  to  the  International  Law  Division,  Office  of  the  Judge 
Advocate  General,  Department  of  the  Navy. 

TERRITORIAL  SEA  CLAIMS 


Country 


Territorial  Sea 


Country 


Territorial  Sea 


Albania 

12 

miles 

Indonesia  (See  para.  (3) 

Algeria 

12 

miles 

under  "II.  Archipelago 

Argentina® 

200 

miles 

Theory") 

12  miles 

Australia 

3 

miles 

Iran 

12  miles 

Barbados 

3 

mi.es 

Iraq 

12  miles 

Belgium 

3 

miles 

Ireland 

3  miles 

Brazil 

200 

miles 

Israel 

6  miles 

+  Brunei  (U.K.) 

3 

miles 

Italy 

6  miles 

Bulgaria 

12 

miles 

Ivory  Coast 

6  miles 

Burma 

12 

miles 

Jamaica 

12  miles 

Cambodia 

12 

miles 

Japan 

3  miles 

Cameroon 

18 

miles 

Jordan 

3  miles 

Canada 

12 

miles 

Kenya 

12  miles 

Ceylon 

12 

miles 

Korea  (N) 

12  miles 

Chile 

50  kilometers 

Korea  (S) 

3  miles 

China  (Comm) 

12 

miles 

Kuwait 

12  miles 

China  (Taiwan) 

3 

miles 

Lebanon 

20  kilom 

Colombia 

12 

miles 

Liberia 

12  miles 

+Comoro  Islands  (France) 

3 

miles 

Libya 

12  miles 

Congo  (Brazzaville) 

3 

miles 

Malagasy 

12  miles 

Congo  (Kinshasa) 

3 

miles 

Malaysia 

12  miles 

Costa  Rica 

3 

miles 

Maldive  Islands 

(See  para. 

(2)  under 

Cuba 

3 

miles 

"II.  Archi 

pel  ago 

Cyprus 

12 

miles 

Theory."! 

Dahomey 

12 

miles 

Malta 

3  miles 

Denmark 

3 

miles 

Mauritania 

12  miles 

Dominican  Republic 

6 

miles 

Mauritius 

12  miles 

Ecuador 

200 

miles 

Mexico 

12  miles 

El  Salvador 

200 

miles 

Monaco 

12  miles 

Equatorial  Guinea 

6 

miles 

Morocco 

3  miles 

Ethiopia 

12 

miles 

Muscat  &  Oman 

3  miles 

+  Faroe  Islands  (Denmark) 

3 

miles 

Nauru 

3  miles 

+  Fiji  (U.K.) 

3 

miles 

Netherlands 

3  miles 

Finland 

4 

miles 

+  New  Caledonia  (F 

ranee) 

3  miles 

France 

3 

miles 

New  Zealand 

3  miles 

Gabon 

25 

miles 

Nicaragua 

3  miles 

Gambia 

12 

miles 

Nigeria 

12  miles 

Germany  (E) 

3 

miles 

Norway 

4  miles 

Germany  (W) 

3 

miles 

Pakistan 

12  miles 

Ghana 

12 

miles 

Panama 

200  miles 

Greece 

6 

miles 

Peru 

200  miles 

♦Greenland  (Denmark) 

3 

miles 

Philippines 

(See  para 

(1)  under 

Guatemala 

12 

miles 

"II.  Arch 

pel  ago 

Guinea 

130 

miles 

Theory." 

I 

Guyana 

3 

miles 

Poland 

3  miles 

Haiti 

6 

miles 

Portugal 

6  miles 

Honduras 

12 

miles 

♦  Reunion  (France) 

3  miles 

Iceland 

4 

miles 

Romania 

12  miles 

India 

12 

miles 

Saudi  Arabia 

12  miles 
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Country 

Territorial  Sea 

Country 

Territorial  Sea 

Senegal 

12 

miles 

Tunisia 

6  miles 

+Seychelles  (U.K.) 

3 

miles 

Turkey 

6  miles 

Sierra  Leone 

12 

miles 

USSR 

12  miles 

Singapore 

3 

miles 

+Surinam  (Netherlands) 

3  miles 

Somali 

12 

miles 

UAR 

12  miles 

South  Africa 

6 

miles 

United  Kingdom 

3  miles 

Spain 

6 

miles 

United  States 

3  miles 

Sudan 

12 

miles 

Uruguay© 

200  miles 

Sweden 

4 

miles 

Venezuela 

12  miles 

Syria 

12 

miles 

Vietnam 

12  miles 

Tanzania 

12 

miles 

Vietnam  (S) 

3  miles 

Thailand 

12 

miles 

Yemen 

12  miles 

Togo 

12 

miles 

Yemen  (S) 

12  miles 

Tonga 

3 

miles 

Yugoslavia 

10  miles 

Trinidad 

12 

miles 

I.  NOTES  TO  LIST 

@  Argentina:  By  law  of  29  December  1966,  sovereignty  was  claimed  over  a  200 
mile  zone,  but  freedom  of  navigation  of  vessels  and  aircraft  was  not  curtailed.  It  is 
not  clear  whether  or  not  this  is  a  territorial  sea  claim  in  extension  of  the  previously 
claimed  three  mile  limit. 

Uruguay:  Law  of  3  December  1959,  claims  a  200  mile  territorial  sea,  but 
specifically  guarantees  freedom  of  navigation  and  overflight  in  the  area  beyond  12 
miles.  In  the  12-200  mile  portion  of  the  zone  only  foreign  fishing  is  restricted. 

+  Certain  dependent  areas  are  included  on  the  list.  These  particular  dependent 
areas  are  separately  listed  because  their  locations  give  them  importance  with  respect 
to  worldwide  navigation.  This  list  does  not  include  all  dependent  territories.  In  each 
case  the  breadth  of  the  territorial  sea  of  the  dependent  is  fixed  by  its  metropole, 
which  appears  in  parenthesis  after  the  nave  of  the  dependent  territory. 

II.  ARCHIPELAGO  THEORY 


(1)  Philippines:  Archipelago  theory:  Waters  within  straight  lines  joining  appropri- 
ate points  of  outermost  islands  of  the  archipelago  are  considered  internal  waters; 
waters  between  these  baselines  and  the  limits  described  in  the  Treaty  of  Paris,  Dec. 
10,  1898,  the  United  States-Spain  Treaty  of  Nov.  7,  1900,  and  U.S.-U.K.  Treaty  of 
Jan.  2,  1930,  are  considered  to  be  the  territorial  sea. 

(2)  Ivlaldive  Islands:  The  "territory"  of  the  Maldive  Islands  is  defined  as  the 
islands,  sea  and  air  surrounding  and  in  between  the  islands  situated  between 
Latitudes  7  degrees  -  91/2  feet  (North)  and  0  degrees  -  45%  feet  (South)  and 
Longitudes  (East)  72  degrees  -  30%  feet  and  73  degrees  -  48  feet.  These  coordinates 
form  a  rectangle  of  approximately  37,000  square  nautical  miles. 

(3)  Indonesia  claims  an  archipelago  theory  under  which  its  12  mile  territorial  sea 
is  measured  seaward  from  straight  baselines  connecting  its  outermost  islands. 


The  number  of  sovereign  states  claiming  various  territorial  seas  is  as  follows: 


3  miles  -  30  states  12  miles  -  51  states 

4  miles  -    4  states  20  kilometers  -    1  state 
6  miles  -  12  states  18  miles  -     1  state 

10  miles-     1  state  25  miles  -     1  state 


50  kilometers 
130  miles 
200  miles 


1  state 
1  state 
7  states 
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AN  INTER-AMERICAN  APPROACH 
TO  THE  LAW  OF  THE  SEA? 


Charles  L.  Cochran 


Nineteen  seventy-four  promises  to 
be  a  momentous  year  in  the  develop- 
ment of  the  law  of  the  sea.  A  com- 
prehensive conference  will  meet  in 
Caracas,  Venezuela,  this  summer  to 
elaborate  a  new  and  equitable  inter- 
national legal  system  for  the  sea,  the 
seabed,  and  the  ocean  floor  as  well  as 
the  subsoil  beyond  the  limits  of 
national  jurisdiction.  A  host  of  related 
issues  will  be  considered,  including 
precise  definitions  of  the  areas  and  the 
problems  concerning  the  regime  of  the 
high  seas,  the  Continental  Shelf,  the 
territorial  sea  and  contiguous  zone,  as 
well  as  fishing  and  conservation  of  the 
living  resources  of  the  seas,  the  pre- 
vention of  pollution,  and  issues  con- 
cerning scientific  research. 


Preparation  for  the  conference  began 
in  the  United  Nations  in  late  1970  and 
continued  in  other  regional  organiza- 
tions during  1971.  The  importance 
attached  to  the  work  of  the  preparatory 
committee  is  reflected  in  the  number  of 
states  in  the  General  Assembly  which 
sought  appointments  to  the  committee. 
Ultimately,  91  states  of  the  General 
Assembly  were  appointed  as  members, 
and  at  least  19  other  states  have  partici- 
pated as  observers.  With  so  many 
members  in  the  preparatory  committee, 
agreement  was  not  easily  reached.  In  an 


Appreciation  is  expressed  for  the  funding 
of  the  research  for  this  article  by  the  Environ- 
mental Protection  Research  and  Development 
Team  at  the  U.S.  Naval  Academy. 
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effort  to  facilitate  its  work,  the  com- 
mittee was  divided  into  three  subcom- 
mittees. The  first  is  the  Seabed  Subcom- 
mittee whose  focal  point  is  the  regime 
of  law  dealing  with  economic  resources 
found  on  the  seabed  and  subsoil  of  the 
Continental  Shelf  to  the  limits  of  na- 
tional jurisdiction. 

The  second  subcommittee  deals  with 
the  classical  themes  of  the  law  of  the 
sea,  such  as  the  determination  of  mari- 
time space  and  questions  concerning  the 
breadth  of  the  territorial  sea. 

The  third  subcommittee  is  designed 
to  deal  with  the  preservation  of  the  ma- 
rine environment.  Its  areas  of  concern 
include  the  prevention  of  pollution,  the 
problems  associated  with  scientific  re- 
search, and  the  preparation  of  draft 
treaty  articles  on  those  problems.  It  has 
been  particularly  concerned  with  deter- 
mining state  responsibility  in  preventing 
the  contamination  of  the  seabed. 

A  majority  of  states  were  in  agree- 
ment that  the  subcommittee  system 
should  prevail  for  the  focusing  of  points 
of  law  and  breaking  them  down  to  more 
manageable  proportions.  This  prepara- 
tory subcommittee  work  revealed  that 
states  differed  significantly  on  the  issues 
involved,  and  the  approaches  taken  were 
largely  a  reflection  of  a  leader's  percep- 
tions of  states'  present  and  anticipated 
national  interests.  The  approaches  gen- 
erally fall  into  the  following  categories. 
First,  some  countries  favor  the  status 
quo,  are  generally  opposed  to  new  regu- 
lations that  would  give  coastal  states 
either  preferential  treatment  or  ex- 
tended jurisdictions,  and  feel  that  most 
of  the  ocean  should  be  left  open  to  the 
free  use  of  all  nations.  Beyond  the  nar- 
row limits  of  the  territorial  sea,  empha- 
sis is  placed  on  the  concept  that  the  seas 
are  a  common  heritage  and  resource  of 
all  mankind;  no  individual  or  group  of 
states  may  claim  a  special  right  or  in- 
terest to  benefit  from  the  seas  and  the 
resources  therein  unless  the  community 
of  states  sanctions  the  claim. 

This  group  is  led  principally  by  the 


Soviet  Union,  Japan,  the  United  King- 
dom, and  a  few  other  states  with  major 
distant-water  fishing  interests.1  These 
developed  states  are  joined  .in  their 
opposition  to  the  extensive  claims  of 
some  coastal  states  by  a  large  number  of 
the  world's  landlocked  and  shelflocked 
states.2  A  large  percentage  of  the  land- 
locked countries  are  undeveloped  and 
would  have  much  to  gain  from  either 
free  access  to  the  sea's  resources  or  a 
broad  international  jurisdiction  over  the 
sea  giving  equal  access  to  all  states. 

In  opposition  to  the  proposition  of 
this  first  group  are  states  which  view  the 
right  of  coastal  states  to  extend  their 
jurisdiction  seaward  either  unilaterally 
or  through  international  agreement.  The 
claim  of  such  coastal  state  prerogatives 
is  a  relatively  recent  phenomenon  and 
represents  a  crude  measure  of  the  states' 
accessibility  to  the  seas  as  well  as  their 
dependence  on  the  resources  in  the  seas 
and  on  the  seabed.  Representatives  of 
this  group  are  coastal  states  with  con- 
siderable investment  or  dependence  on 
ocean  resources  such  as  Brazil,  Ecuador, 
and  Peru. 

The  third  position  represents  a  com- 
promise and  had  its  origin  with  the 
"Specialized  Conference  of  Caribbean 
Countries  Concerning  the  Problems  of 
the  Sea,"  a  group  that  formulated  the 
Santo  Domingo  Declaration.  Fifteen 
nations  met  and  established  principles3 
based  on  a  need  for  the  development 
of  regulations  which  would  take  into 
account  scientific  and  technological 
progress  as  well  as  new  political  reali- 
ties that  did  not  exist  when  many  of 
the  classical  rules  were  formulated.  The 
declaration  noted  that  the  rights, 
obligations,  and  responsibilities  of 
states  relative  to  the  various  oceanic 
zones  should  be  defined  through  norms 
of  worldwide  application  without 
prejudice  to  regional  or  subregional 
agreements  based  on  those  norms.  New 
rules  on  the  oceanic  zones  should  be 
designed  to  promote  international  co- 
operation  for  the  protection  and  har- 
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vest  of  marine  resources.  In  formu- 
lating these  rules  it  is  essential  that 
both  the  needs  and  interests  of  indi- 
vidual states  as  well  as  those  of  the 
international  community  be  met. 

The  Declaration  of  Santo  Domingo 
is  made  up  of  two  inseparable  ele- 
ments. The  first  element  concerns  the 
territorial  sea  in  the  classical  sense.  The 
sovereignty  of  the  state  is  recognized  as 
extending  beyond  its  land  territory  over 
an  area  of  the  sea  adjacent  to  its  coast 
to  a  limit  of  1 2  nautical  miles,  measured 
from  the  appropriate  baseline.  The 
sovereignty  of  the  coastal  state  also 
extends  to  the  superjacent  airspace  as 
well  as  to  the  seabed  and  subsoil  be- 
neath the  territorial  sea.  Ships  of  all 
states  maintain  the  right  of  innocent 
passage  through  the  territorial  sea. 

The  declaration  recognized  a  con- 
sensus in  support  of  a  12  nautical  mile 
territorial  sea  and  concluded  that  an 
international  agreement  should  establish 
a  legal  norm.  In  the  absence  of  a  legal 
standard,  several  states  in  the  world 
community  have  made  claims  beyond 
the  12  miles  granted  in  the  1958  Con- 
vention on  the  Territorial  Sea  and  the 
Contiguous  Zone,4  even  though  they 
recognize  that  they  can  exercise  only 
limited  jurisdiction  over  such  areas. 

The  contiguous  zone  in  which  the 
coastal  state  may  exercise  authority 
regarding  customs,  fiscal,  immigration, 
or  sanitary  regulations  up  to  12  miles 
from  its  coast  is  practically  a  dead  issue, 
and  nearly  all  states  have  now  added  the 
claim  for  exclusive  fishing  rights  at  least 
to  the  outer  limits  of  the  contiguous 
zone.  This  leaves  only  the  right  of  high 
seas  navigation,  which  is  a  bit  broader 
than  rights  of  innocent  passage  through 
a  territorial  sea,  and  scientific  explora- 
tion in  the  contiguous  zone  beyond  the 
territorial  sea  intact.  Most  states  have 
decided  to  resolve  the  situation  by 
claiming  the  maximum  allowed  under 
the  1958  convention.5 

It  is  significant  that  the  draft  articles 
proposed  by  the  United  States  on  the 


Breadth  of  the  Territorial  Sea,  Straits, 
and  Fisheries  submitted  to  subcom- 
mittee II  suggest  the  right  of  each  state 
to  establish  the  width  of  its  territorial 
sea  up  to  12  nautical  miles.  This  right 
would  be  limited  only  by  the  provisions 
of  article  II  which  state  that, 

In  straits  used  for  international 
navigation  between  one  part  of 
the  high  seas  and  another  part  of 
the  high  seas  or  the  territorial  sea 
of  a  foreign  State,  all  ships  and 
aircraft  in  transit  shall  enjoy  the 
same  freedom  of  navigation  and 
overflight,  for  the  purpose  of 
transit  through  and  over  such 
straits,  as  they  have  on  the  high 
seas.6 

The  new  position  on  the  territorial 
sea  is  inseparable  from  the  concept  that 
there  is  a  regime  beyond  the  limits  of 
the  coastal  states'  sovereignty  which  is 
still  not  commonly  shared  by  all  states. 
This  area  in  which  the  coastal  state 
could  exercise  certain  kinds  of  special- 
ized jurisdiction  over  the  economic  re- 
sources was  termed  the  "patrimonial 
sea."  The  Santo  Domingo  Declaration 
proposed  that  the  whole  of  the  area 
including  the  territorial  sea  and  the 
patrimonial  sea  should  not  generally 
exceed  a  maximum  of  200  nautical 
miles.  Differences  regarding  the  width 
of  the  zone  and  the  powers  of  the 
coastal  state  are  less  important  than  the 
recognition  of  the  principle  itself.  This 
is  the  zone  which  the  forthcoming 
conference  must  determine  and  define. 
It  represents  one  of  the  most  important 
developments  in  recent  years  and  pro- 
vides the  most  promising  basis  of  a 
compromise  formula. 

The  concept  that  the  coastal  state 
bears  the  responsibility  for  the  prudent 
use  of  coastal  resources  is  a  consequence 
of  the  philosophy  of  developing  coun- 
tries. The  primary  motive  for  coastal 
states  aspiring  to  such  a  right  has  been 
justified  by  Mexico  and  an  increasing 
number  of  states  as  being  nothing  les6 
than  the  close  interrelationship  between 
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land  and  sea  in  the  environment.  Other 
states  see  the  need  for  the  establishment 
of  a  "buffer  zone"  to  protect  against 
pollution.  It  is  also  argued  that  there  is 
an  element  of  natural  justice  involved  in 
the  concept  of  the  patrimonial  sea.  The 
living  resources  are  fished  by  all,  often 
to  the  detriment  of  those  closest  by. 
Developing  countries  are  more  des- 
perately in  need  of  creating  a  plentiful 
protein  supply  for  their  frequently 
undernourished  and  expanding  popula- 
tions. The  utilization  of  the  sea's  re- 
sources also  provides  employment  op- 
portunities in  these  same  countries. 

At  the  same  time,  it  is  important  to 
note  that  this  is  not  an  exercise  in 
sovereignty.  The  Santo  Domingo  Decla- 
ration provides  a  basis  for  states  to 
exercise  rights  over  resources  rather 
than  over  the  area  itself.  Navigational 
rights  are  not  affected  as  article  8  states 
that  in  the  patrimonial  sea,  ships  and 
aircraft  from  all  states,  whether  coastal 
or  not,  should  enjoy  the  right  of  "free- 
dom of  navigation  and  overflight  with 
no  restrictions." 

The  coastal  state  has  no  power  to 
shut  off  the  patrimonial  sea  from  navi- 
gation, and  while  the  patrimonial  sea 
concept  would  allocate  resource  man- 
agement functions  over  all  living  and 
nonliving  resources  on  the  seabeds,  the 
subsoil,  and  the  vertical  water  column 
to  a  distance  of  200  miles  seaward  of 
the  coastal  state,  the  exact  distance 
could  be  compromised.  For  example, 
Iceland  recently  claimed  exclusive 
fishing  rights  within  50  nautical  miles  of 
its  coast.  That  distance  was  used  rather 
than  20  miles  or  200  miles  because  50 
miles  is  roughly  the  edge  of  the  Conti- 
nental Shelf  surrounding  Iceland.  Be- 
yond that  limit  there  is  no  great  abun- 
dance of  fish.  There  can,  however,  be  no 
doubt  that  coastal  states  will  be  enabled 
to  restrict  fishing  and  other  forms  of 
economic  exploitation  in  the  waters 
adjacent  to  their  coasts  at  distances 
greater  than  12  miles.  The  same  is  true 
in  terms  of  a  coastal  state's  exclusive 


right  to  exploit  the  resources  in  the 
adjacent  seabed  to  a  like  distance. 

A  case  in  point  is  a  recent  U.S. 
agreement  with  Brazil  concerning 
shrimp  fishing  by  American  vessels  off 
the  Brazilian  coast.7  Brazil  claimed  a 
territorial  sea  of  200  nautical  miles  from 
its  coast  largely  on  the  pragmatic  politi- 
cal grounds  that  foreign  fishing  vessels 
with  advanced  technical  equipment 
were  fishing  out  certain  fish  and  crus- 
taceans, primarily  shrimp,  and  were 
taking  them  back  to  their  own  coun- 
tries. Not  only  was  Brazil  deriving  no 
benefit  from  the  exploitation  of  the 
fishing  grounds,  but  her  stocks  were 
being  depleted.  The  situation  was  seen 
by  Brazil  as  being  patently  unfair. 
Brazil,  anticipating  that  it  would  be 
criticized  if  it  substituted  foreign  ex- 
ploitation for  coastal  state  exploitation, 
indicated  instead  its  concern  for  con- 
servation and  agreed  that  foreign  vessels 
could  fish  in  those  waters  only  after 
having  obtained  a  license  to  fish  up  to  a 
maximum  limit  of  not  more  than  160 
vessels  flying  the  U.S.  flag  at  any  one 
time.  There  are  other  restrictions  on  the 
type  of  gear  to  be  used  and  a  prohibi- 
tion against  the  use  of  electronic  equip- 
ment for  fishing  purposes. 

The  United  States  has  now  estab- 
lished its  own  "conservation"  areas  in 
the  Northeastern  Pacific  Ocean  and  has 
signed  an  agreement  with  the  Soviet 
Union  limiting  the  right  of  the  Soviets 
to  fish  in  an  additional  9  mile  area 
adjacent  to  but  outside  of  the  12 
nautical  mile  exclusive  fishery  claim  by 
the  United  States.8  While  the  U.S. 
position  is  rather  modest  compared  to 
claims  of  a  200-mile  patrimonial  sea,  it 
is  indicative  of  a  positive  attitude 
toward  the  idea  of  the  patrimonial  sea. 

The  United  States  has  also  proposed 
an  alternative  to  the  patrimonial  sea 
economic  zone  in  the  form  of  the 
"species"  approach.  The  species  ap- 
proach differentiates  between  three 
kinds  of  fish,  each  requiring  different 
regulations -those   that  migrate  widely 
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over  great  distances,  those  that  spawn  in 
fresh  or  estuarine  waters  and  then  re- 
turn to  the  sea,  and  fish  that  remain  off 
the  coast  of  a  particular  state.  The 
major  question  to  be  resolved  by  the 
conference  is:  Which  approach  to  the 
resolution  of  the  problem  of  the  man- 
agement and  distribution  of  living 
marine  resources  will  most  effectively 
do  the  job  and  win  the  support  of  most 
states  of  the  world?  An  economic  zone 
recognized  in  the  concept  of  the  patri- 
monial sea  certainly  is  less  complicated, 
does  not  require  agreements  on  each 
species,  and  enjoys  the  general  support 
of  many  more  states  than  does  the 
species  approach. 

Although  the  problem  is  not  ad- 
dressed directly,  the  Santo  Domingo 
Declaration  and  the  patrimonial  concept 
would  still  permit  a  solution  to  the 
fisheries  problem  in  the  economic  zone 
by  taking  into  account  the  migratory 
habits  of  fish  and  the  manner  in  which 
they  were  fished.  The  declaration  did 
not  attempt  to  define  procedures  for 
the  settlement  of  disputes  and  left  open 
distinctions  in  the  treatment  of  living 
resources  based  on  their  migratory 
habits.  Therefore,  the  document  pro- 
vides a  valuable  starting  point  for  seri- 
ous negotiations  and  is  in  conformity 
with  the  idea. 

In  June  1972,  within  weeks  of  the 
meeting  at  Santo  Domingo,  a  regional 
seminar  of  African  States  was  held  in 
Yaounde  (Cameroon)  to  discuss  similar 
issues.  At  its  conclusion  the  seminar 
adopted  several  recommendations  that 
closely  paralleled  those  of  the  Santo 
Domingo  Declaration.9  It  noted  that 
the  territorial  sea  should  not  extend 
beyond  a  limit  of  12  nautical  miles,  but 
further  recommended  that  the  African 
States  extend  their  sovereignty  over  all 
the  resources  of  the  high  sea  adjacent  to 
their  territorial  sea  "within  an  economic 
zone  to  be  established  and  which  will 
include  at  least  the  continental  shelf." 

The  purpose  of  the  economic  zone 
over  which  the  coastal  state  would  have 


exclusive  jurisdiction  is  to  Drovide  for 
regulation  and  national  exploitation  of 
the  living  resources  of  the  sea,  their 
reservation  for  the  primary  benefit  of 
coastal  peoples  and  economies,  and  for 
the  control  of  pollution  in  the  area.  The 
general  report  was  adopted  unanimously 
without  reservation. 

The  waters  of  the  seas  situated  be- 
yond the  limits  of  the  patrimonial  sea  or 
economic  zone  constitute  an  interna- 
tional area  of  the  high  seas  and  seabed 
in  which  traditional  freedoms  remain. 
However,  in  the  interest  of  protecting 
the  marine  environment  and  promoting 
scientific  research  and  conservation,  the 
area  should  be  subject  to  international 
regulation  of  worldwide  authority.  The 
Yaounde  report  adds  that  the  governing 
body  set  up  to  manage  the  common 
heritage  outside  the  limit  of  national 
jurisdiction  should  operate  in  such  a 
way  that  the  developing  countries 
would  be  the  primary  controllers  and 
beneficiaries. 

By  1952,  considerable  juridical  sup- 
port had  developed  for  claims  of 
"sovereignty"  over  the  sea  adjacent  to 
states  up  to  a  distance  of  200  nautical 
miles.  Chile,  which  had  extended  its 
territorial  waters  claim  to  200  miles  in 
1946,  invited  Ecuador  and  Peru  to  meet 
in  Santiago  where  they  concluded  the 
Declaration  of  Santiago  on  the  Maritime 
Zone.10  The  declaration  recognized 
200-mile  claims  of  the  three  states,  and 
2  years  later  a  subsequent  agreement 
was  signed  by  these  states  which  bound 
them  not  to  diminish  the  200-mile  limit 
without  prior  consultation  and  agree- 
ment with  the  other  signatories. 

The  patrimonial  sea  concept  appears 
to  be  the  most  viable  method  for 
compromise  by  which  these  states  could 
still  claim  200  miles,  even  if  only  for 
exclusive  exploitation  rights  and  not  as 
a  territorial  sea  beyond  12  miles.  There 
is  now  general  agreement  that  coastal 
states  do  have  a  legitimate  claim  for 
preferences  on  the  high  seas  beyond  the 
limit  of  the  territorial  sea. 
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The   Inter- American  Juridical  Com- 
mittee met  in  Rio  de  Janeiro  in  January 
and  February  of  1972  and  appeared  to 
sanction     the     Declaration     of    Santo 
Domingo  in  its  report. 1 1  The  Juridical 
Committee     recommended     that     the 
American   States   take   the  report  into 
consideration     when    presenting    their 
recommendations    to    worldwide    con- 
ferences discussing  a  new  legal  system 
for  the  seas.  Unfortunately  the  Juridical 
Committee's  statement  was  unclear  in 
its    definitions    of    "sovereignty"    and 
"jurisdiction."  Article  one  states  that 
The  sovereignty  or  jurisdiction  of 
a  coastal  state  extends  beyond  its 
territory  and  its  internal  waters  to 
an  area  of  the  sea  adjacent  to  its 
coasts  up  to  a  maximum  distance 
of  200  nautical  miles,  as  well  as  to 
the  air  space  above  and  the  bed 
and  subsoil  of  that  sea. 
Two  zones  of  the  sea  within   the 
200-mile   limit    are  distinguished.   The 
first  zone  extends  to  a  distance  of  12 
nautical  miles  and  is  dealt  with  in  terms 
that    leave    no    doubt    that   it   is    the 
territorial    sea.    The    second    zone    is 
treated  as  the  patrimonial  sea  but  it  is 
not  clear  that  a  coastal  state's  "jurisdic- 
tion" rather  than  "sovereignty"  is  exer- 
cised in  this  area.  This  failure  is  impor- 
tant since  there  remains  the  possibility 
that  a  state  could  subsequently  enlarge 
its  claims  over  an  economic  zone  in  the 
name  of  "sovereignty"  over  the  area.  If 
this    becomes    the  case,  an   "innocent 
passage"  agreement  will  be  much  more 
difficult  to  achieve. 

Caracas,  during  the  summer  of  1 974, 

will  witness  a  comprehensive  effort  to 
thrash  out  an  agreement  on  the  law  of  the 
sea.  The  issues  of  the  economic  partition 
of  the  sea  and  the  classical  themes  of  the 
determination  of  maritime  space  and  the 
more  recently  recognized  problems  of 
contamination  and  scientific  exploration 
are  so  inextricably  bound  together  that 
no  one  area  of  problems  can  be  resolved 
without  requiring  accommodation  in  the 
other   areas.   Therefore,   if  serious  ne- 


gotiations are  to  go  forward,  a  will- 
ingness to  compromise  is  essential. 
Failure  to  reach  a  settlement  would 
seriously  jeopardize  any  hope  of  uni- 
form rules  concerning  the  law  of  the 
sea.  Indeed,  the  consequences  of  failure 
to  reach  an  agreement  and  the  resulting 
anarchy  are  perhaps  the  greatest  in- 
centive to  bargaining  in  good  faith. 

The  proposal  put  forward  at  Santo 
Domingo  in  June  of  1972  provides  a 
sound  basis  for  a  compromise  solution. 
Nothing  in  the  concept  of  the  patri- 
monial sea  would  prevent  the  main- 
tenance of  "free  passage"  as  opposed  to 
"innocent  passage"  in  the  straits  that 
would  otherwise  become  part  of  the 
territorial  sea  if  a  uniform  1 2-mile  limit 
was  established.  This  would  satisfy  the 
major  maritime  states'  concern  for  free- 
dom of  movement  upon  the  seas.  The 
patrimonial  sea,  between  12  and  200 
miles,  in  which  the  coastal  state  would 
exercise  rights  over  the  resources  rather 
than  sovereignty  over  the  area,  would 
ensure  that  the  navigational  rights  of 
other  states  would  not  be  affected.  Such 
an  agreement  would  prevent  a  creeping 
extension  of  restrictive  claims  and  offer 
states  having  made  claims  of  a  200-mile 
territorial  sea  an  acceptable  compro- 
mise. Several  states  claiming  a  200-mile 
territorial  sea  have  already  indicated 
that  they  intend  to  enforce  only  their 
economic  claims  in  the  area. 

In  this  system  it  would  be  possible 
for  the  coastal  state  either  to  adopt  the 
measures  necessary  to  prevent  or  reduce 
pollution  within  this  zone  unilaterally, 
the  zone  being  a  part  of  its  national 
resources,  or  the  state  could  refer  to  a 
broader  set  of  international  standards. 
Scientific  research  could  also  be  carried 
out  in  this  area  with  the  coastal  state 
having  a  right  to  receive  all  results  of 
such  research  activities.  The  coastal 
state  would  be  required  to  give  its 
permission  to  allow  the  scientific  re- 
search activities  without  unjustified  dis- 
crimination or  restriction. 

These     proposals    leave    open    the 
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question  as  to  whether  the  seas  and  the 
ocean  floor  located  beyond  the  patri- 
monial sea,  as  well  as  the  resources 
beyond  that  limit,  are  the  common 
heritage  of  mankind  or  whether  that 
area  should  be  governed  by  a  new 
international  organization.  An  interna- 
tional organization  could  grant  licenses 
for  economic  exploitation  with  the 
licensing  revenues  beinq  turned  over  to 


an  international  development  fund  as 
well  as  enforce  pollution  controls  in  that 
area.  A  major  point  in  favor  of  the 
"international  organization"  approach  as 
opposed  to  the  "common  heritage"  ap- 
proach is  the  realization  that  "freedom  of 
the  seas"  has  come  to  mean  freedom  to 
pollute  and  overfish.  The  old  anarchy 
must  be  replaced  by  progressive  laws 
regulating  the  use  of  the  seas. 


NOTES 

1.  Other  states  with  major  distant-water  fishing  interests  include  the  United  States,  East 
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3.  Barbados,  El  Salvador,  Guyana,  Jamaica,  and  Panama  did  not  sign  the  Santo  Domingo 
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4.  United  Nations  Conference  on  the  Law  of  the  Sea,  Geneva,  1958,  Convention  on  the 
Territorial  Sea  and  the  Contiguous  Zone,  A/CONF.13/L.52  (Geneva:  1958). 
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6.  United  Nations,  General  Assembly,  "Draft  Articles  on  the  Breadth  of  the  Territorial  Sea, 
Straits,  and  Fisheries  Submitted  to  Sub-Committee  II  by  the  United  States  of  America" 
(A/AC.138/SC.II/L.4),  Official  Records;  Report  of  the  Committee  on  the  Peaceful  Uses  of  the 
Sea-Bed  and  the  Ocean  Floor  beyond  the  Limits  of  National  Jurisdiction,  26th  Session, 
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FREEDOM  OF  THE  SEAS 


Ephraim  P.  Holmes 


The  concept  of  freedom  of  the  seas  is 
long  rooted  in  man's  use  of  the  seas  for 
trade  and  commerce.  The  ability  of  men 
freely  to  use  the  seas  as  a  reliable 
communications  link  has  been  essential 
to  the  development  of  an  economically 
and  politically  interdependent  modern 
world. 

Freedom  of  the  seas  means  that  all 
states  have  a  basic  right  to  use  the  seas 
in  support  of  their  national  and  interna- 
tional   aims.    However,    this    does    not 
mean    an    unrestricted    usage,    without 
regard  for  the  interests  of  neighbors  and 
trading  partners.  On  the  contrary,  since 
the  earliest  limes,  limited  restriction  on 
ihe   use   of  ihe  seas  has  been  generally 
accepted    as    necessary     bv     ihe    com- 
munily  of  nations.  For  example,  nations 
have  tended  to  assert  specific  restrictive 
measures  on  the  use  of  seas  adjacent  to 
their  national  coastlines.  These  measures 
have    been   asserted    for  reasons  of  se- 
curity,   economics,    or    other    national 
interests. 

However,  the  basic,  principle  that  the 
seas  are  and  should  be  free  for  the  use 
of  all  lias  not  been  substantially 
abridged.  In  fact,  for  the  last  400  years 
a  growing  body  of  international  law  has 
been  developed,  principally  in  order  to 
deal  with  those  issues  which  have,  from 


time  to  time,  challenged  the  basic  con- 
cept. 

Much  of  this  body  of  law  has  evolved 
through  the  individual  actions  of  states, 
while  in  recent  years  more  formal  codi- 
fication has  been  undertaken  through 
the  use  of  multilateral  conventions  and 
treaties.  Whatever  the  source,  the  gen- 
eral thrust  of  the  movement  has  been 
aimed  at  limiting  or  regulating  the  uni- 
lateral claims  of  states  which  have 
attempted  to  impose  broad  controls 
over  the  free  use  of  the  seas  by  all  who 
wish  to  do  so.  Thus,  it  appears  that  the 
community  of  nations  has  long  recog- 
nized that  the  general  interests  of  the 
group  would  best  be  served  by  pre- 
serving this  basic  right. 

Today,  we  may  be  thankful  that 
these  early  efforts  have  been  largely 
successful.  The  modern  world  is  an 
economically  interdependent  entity, 
whose  prosperity  and  security  is  based 
on  seaborne  commerce  and  whose  unity 
is  sustained  by  the  threadlike  sealanes 
which  crisscross  our  global  charts. 

Although  freedom  of  the  seas  is  vital 
to  global  commercial  operations,  it  is 
absolutely  essential  for  the  efficient 
operation  of  naval  forces  in  peacetime. 
All  navies  must  be  concerned  with  any 
move   to  limit  the   movement  of  naval 
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forces  by  the  extension  of  controls  over 
the  high  seas,  for  those  forces  must  he 
able  to  steam  when  and  where  the 
support  of  national  and  commercial 
interests  requires  them  to  go. 

In  this  respect,  the  gradual  evolution 
of  rules  for  the  free  use  of  the  seas  has 
included  the  development  of  the  right 
of  innocent  passage  in  order  to  facilitate 
the  use  of  the  seas  for  both  commercial 
and  naval  interests.  As  a  practical  mat- 
ter, the  term  "innocent  passage"  is 
subject  to  varied  interpretations  within 
the  maritime  community.  Basically, 
however,  passage  of  vessels  through  ter- 
ritorial seas  is  considered  innocent  so 
long  as  no  acts  are  committed  which  are 
prejudicial  to  the  security  of  the  coastal 
stale  or  contrary  to  existing  law.  This  is 
as  it  should  be,  from  our  point  of  view 
as  naval  officers,  for  without  such  a 
right,  the  operations  of  naval  forces 
would  be  greatly  hampered,  while  com- 
mercial operations  might  become  eco- 
nomically impossible. 

Although  we  must  be  concerned  by 
any  reduction  of  the  freedom  of  the 
seas,  there  are  reasonable  grounds  for 
encouraging  the  continued  development 
of  the  international  law  of  the  sea.  This 
is  so  despite  the  probability  that  addi- 
tional restrictions  on  the  uses  of  the  seas 
might  be  included.  Some  have  claimed 
that  events  of  recent  times  have  threat- 
ened seriously  to  erode  the  concept  of 
freedom  of  the  seas.  There  have  been 
precedent-setting  unilateral  actions  by 
some  nations  in  pursuit  of  their  own 
national  interests  which  have  had  the 
effect  of  challenging  the  right  of  all 
slates  to  the  free  use  of  tin;  seas.  These 
actions,  although  cause  for  concern  by 
ihe  general  maritime  community,  are  at 
least  deserving  of  our  sympathetic  con- 
siderations, for  all  nations  should  and 
will  act  in  support  of  their  own  best 
interests.  However,  ihe  problem  often 
becomes  that  of  accurately  perceiving 
one's  own  best  interest,  both  for  the 
long  term  and  for  the  moment. 

For  example,  a  small  maritime  stale 


which  declares  the  existence  of  a  broad 
territorial  sea  thereby  imposes  duties  on 
itself  as  well  as  claiming  privileges.  If  tli<* 
extent  of  territorial  sea  claimed  is  be- 
yond the  ability  of  the  slate  to  control, 
it  is  possible  that  oilier  nations  might 
use  ihe  area  for  mounting  aggression 
against  a  third  state,  thus  compromising 
the  neutrality  of  the  original  declarer. 
Such  considerations  arc  relatively 
minor,  however,  when  compared  to  the 
implications  to  a  small  maritime  state  of 
any  meaningful  erosion  of  the  general 
right  to  free  use  of  the  seas.  In  the  final 
analysis,  a  workable  and  consistent  legal 
regime  for  ihe  high  seas  is  of  greatest 
benefit  lo  the  smallest,  weakest  slates. 
Large  and  powerful  nalions  always  will 
retain  the  capacity  to  defend  their  own 
interests  through  persuasive  diplomatic, 
economic  or  military  pressures.  The 
entire  thrust  of  the  development  in 
human  society  of  a  rule  of  law  appli- 
cable lo  individuals  and  stales  alike  has 
been  to  provide  protection  for  the  weak 
against  the  depredations  of  the  strong. 

Most  of  the  recent  developments 
have  been  directly  attributable  to  the 
accelerating  pace  of  technological 
change  which  has  characterized  the  last 
few  decades.  In  earlier  times,  political 
and  technical  events  moved  at  a  pace 
which  allowed  for  the  rational  develop- 
ment of  theories  on  international  rela- 
tions and  law  consistent  with  the  univer- 
sal desire  of  men  for  peaceful  inter- 
action with  their  fellows.  Hut  now, 
events  frequently  seem  to  outstrip  the 
ability  of  precedent  and  practice  to 
build  rational  and  ordered  guidelines  for 
international  conduct.  A  tendency  is 
developing  to  assert  claims  now,  in 
order  to  reserve  privileges  for  the  future. 
Many  of  these  decisions  have,  of  neces- 
sity, been  made  without  appropriate 
regard  for  future  implications. 

It  is  manifestly  Irue  that  we  exist 
today  in  a  world  far  different  from  that 
of  our  fathers.  It  is  a  world  shrunken  as 
much  by  advances  in  communications 
and    transport    as    by    the    advent    of 


241 


intercontinental  weaponry.  It  is  no 
small  wonder  that  the  historic  definition 
of  the  width  of  the  territorial  sea  as  that 
distance  within  range  of  a  cannonball 
now  seems  inconsistent  with  the  limes. 
Granted,  the  basis  of  this  rule  is  archaic, 
hut  the  3-mile  territorial  sea  is  the  only 
rule  which  has  been  universally  accepted 
and  thus  provides  the  only  basis  for 
developing  a  new  and  more  meaningful 
modern  rule.  Questioning  of  an  existing 
rule  is  quite  acceptable,  for  this  is  how 
the  regime  of  law  matures  and  becomes 
more  useful;  and  such  questioning  is  to 
be  expected,  parliculary  in  light  of 
today's  changing  world. 

For  example,  in  the  last  decade,  the 
minds  of  men  have  been  stimulated  to 
high  excitement  by  visions  of  new  possi- 
bilities for  the  exploitation  of  the  re- 
sources of  the  sea  and  the  seabed.  The 

advancement  of  technology,  combined 
with  the  proliferation  of  states  who 
must  look  increasingly  seaward  for 
food,  minerals,  and  jobs  for  their  ex- 
panding populations,  has  made  it  man- 
datory for  all  of  us  to  get  on  with  the 
task  of  using  the  ocean  and  its  resources 
to  the  fullest  practical  extent. 

Although  the  imagination  of  man- 
kind has  been  sparked  by  prospective 
new  uses  for  the  seas,  it  must  not  be 
forgotten  that  the  most  valuable  im- 
mediate and  future  use  of  the  oceans  is 
their  historic  utility  as  an  economical 
means  of  transport  and  communica- 
tions. 

The  development  of  swift,  efficient, 
and  spectacular  means  of  air  transport 
may  seem  to  some  to  have  reduced  the 
value  of  the  seas  as  a  medium  of 
commercial  intercourse.  The  opposite  is 
true.  Reliable  estimates  predict  that 
world  seaborne  trade  will  double  every 
20  years  for  the  foreseeable  future.  The 
world's  present  total  freight  costs  are 
estimated  to  be  between  $12  and  $15 
billion  per  year.  Air  transported  cargoes 
now  constitute  less  than  3  percent  of 
international  world  trade,  while  trade  in 
bulk  raw  materials  remains  almost  100 


percent  seaborne.  In  1966  the  seaborne 
trade  of  the  United  States  alone  was 
valued  at  over  $30  billion,  and  this 
figure  will  continue  to  increase.  Clearly, 
then,  we  should  neither  be  blinded  by 
speculation  on  possible  new  uses  of  the 
seas  nor  forgetful  of  the  proven  and 
increasing  value  of  the  oceans  as  high- 
ways. 

The  interdependence  which  has  been 
fostered  in  modern  society,  principally 
through  seaborne  cultural  and  trade 
links,  now  dictates  that  no  one  state  can 
make  unilateral  reductions  in  the  area  of 
the  seas  available  for  the  use  of  all 
without  vitally  affecting  the  well-being 
and  security  of  almost  all  other  slates. 
For  that  reason,  as  well  as  to  prevent, 
wherever  possible,  points  of  friction 
between  nations,  it  is  necessary  that  we 
look  to  the  possibilities  of  improving 
the  existing  rules  for  the  use  of  the  sea. 

I  have  pointed  out  that  a  growing 
body  of  international  law  has  been 
formulated  in  support  of  the  concept  of 
freedom  of  the  seas.  The  American 
philosopher,  Henry  Ward  Beecher,  once 
said  that  "Laws  .  .  .  are  constantly 
tending  to  gravitate,  [or  become  un- 
balanced] Like  clocks,  they  must  be 
occasionally  cleaned  .  .  .  and  set  to  true 
time."  Perhaps  now  is  the  time  for  us  to 
investigate  to  what  degree  the  laws  of 
the  sea  have  become  unbalanced  and 
their  need  to  be  set  in  step  with  the 
times. 

International  law,  as  you  know,  is 
based  on  two  principal  sources.  First, 
customary  international  law— that  is,  the 
practices  of  stales— forms  precedents  on 
which  to  build  rules  of  conduct. 
Secondly,  conventional  international 
law— formal  agreements  or  treaties 
among  nations— provides  written  guide- 
lines for  specific  situations. 

Precedents  become  highly  valued  and 
reliable  sources  for  the  rules  of  conduct 
between  nations  if  based  on  principles 
of  mutuality  and  reciprocity.  That  is, 
the  precedents  are  based  on  mutual 
interests  and   recognize   that  any  other 
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state  lias  the  right  to  reciprocate  with 
the  practice  established  by  the  state 
setting  the  precedent.  The  usefulness  of 
precedents  is  further  enhanced  if  they 
describe  the  consistent  practices  of  most 
slates.  Such  consistency  of  practice, 
however,  is  difficult  to  establish  over  a 
brief  period  of  time,  particularly  if  the 
diverse  and  competitive  interests  of 
states  are  in  a  condition  of  flux  during 
that  period.  This  is  the  situation  today. 
Competition  and  diversity  of  interest 
have  never  been  at  such  a  peak  as  they 
have  over  the  last  decade,  and  the 
current,  confused  status  of  the  legal 
regime  of  the  seas  reflects  the  times. 

Because  of  the  apparent  growing 
unreliability  of  precedent  as  a  basis  for 
future  actions,  it  may  be  that  the  world 
community  must  now  look  more  to  the 
formulation  of  conventions  and  treaties 
as  the  best  means  of  reestablishing  order 
within  the  legal  regime  of  the  seas. 
Certainly,  we  must  consider  possible 
courses  of  action  along  this  line. 

Of  course,  because  treaties  and  con- 
ventions operate  to  limit  future  action 
by  signatory  stales  as  well  as  to  define 
their  privileges,  they  are  very  difficult  to 
draw  up.  This  difficulty  is  increased 
when  the  specific  future  interests  of 
stales  are  unforeseeable,  and  il  may  be 
for  this  reason  that  we  should  hope  that 
such  conventions  or  attempts  at  codifi- 
cation be  as  simple  and  as  conceptual  as 
possible.  However,  it  is  clear  that  the 
broad  interests  of  all  maritime  states  can 
be  well  served  by  reasoned  analysis  of 
the  problems  affecting  the  freedom  of 
the  seas.  In  my  mind  they  will  be  well 
served  if  they  lend  only  to  stale  prin- 
ciples rather  than  detailed  regulations. 
For  those  who  may  believe  that  uni- 
lateral actions  by  states  in  this  area  are 
feasible  and  sufficient  for  now,  I  suggest 
that  they  consider  all  aspects  of  such 
actions.  In  many  cases,  the  unilateral 
actions  of  a  state  can  become  just  as 
binding  on  its  own  future  options  as  a 
formal  multilateral  treaty.  Further,  il  is 
not    unreasonable,    in    these    changing 


times,  to  presume  the  existence  of 
circumstances  where  premature  uni- 
lateral action  by  a  slate  could  deprive  il 
of  all  future  advantage  from  as  yet 
uurevealed  technology  or  political  cir- 
cumstance and  thereby  limit  its  options. 
For  this  reason,  if  for  no  other,  il  seems 
that  all  members  of  the  community  of 
nations  can  best  protect  their  interests 
through  encouragement  of  formal, 
reasoned  agreements  on  some  of  the 
most  pressing  questions  now  affecting 
the  freedom  of  the  seas. 

The  Geneva  Conferences  on  the  Law 
of  the  Sea  in  1958  and  I960  made 
substantial  gains  in  restating  historic 
principles  and  in  approaching  new  con- 
cepts more  appropriate  to  the  limes. 
Yet,  more  remains  to  be  done  to  regu- 
larize state  practices  while  at  the  same 
time  preserving  freedom  of  the  seas. 
Points  which  are  in  growing  need  of 
clarification  include: 

1.  A  general  agreement  on  the  width 
of  the  territorial  sea  which  updates  the 
existing  rule  and  which  provides  for  the 
specific  protection  of  the  interests  of 
individual  states  as  well  as  the  general 
interests  of  the  world  community  in  the 
preservation  of  the  wide  high  seas  to  the 
maximum  extent  possible. 

2.  A  clear  definition  of  the  rights  of 
all  nations  to  free  access  through  multi- 
national straits  and  bays. 

3.  Elimination  of  the  existing  am- 
biguity affecting  the  definition  of  the 
Continental  Shelf.  The  existing  conven- 
tion specifies  the  200-meter  line  but 
also  adds  "or  to  the  limit  of  exploit- 
ability."  Despite  the  further  lest  of 
"adjacency/'  the  real  possibility  for 
successful  exploitation  of  seabed  re- 
sources at  depths  well  in  excess  of  200 
meters  makes  further  clarification  neces- 
sary. 

4.  Establishment  of  basic  interna- 
tional criteria  for  national  fishing  rights 
in  the  contiguous  zones. 

When  we  consider  the  new  vistas 
opened  by  technology  and  the  resulting 
absence  of  appropriate   historical  prac- 
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tices,  together  with  the  intensifying 
competition  among  nations  for  oceanic 
resources,  we  cannot  afford  to  delay. 
Objectively  drawn,  inclusively  oriented 
international  agreements  are  needed, 
and  needed  now. 

It  is  clear  that,  in  spile  of  these 
compelling  considerations  which  hring 
an  air  of  urgency  to  the  need  for 
enlarged  codification  of  the  law  of  the 
sea,  it  will  be  extremely  difficult  to 
construct  a  convention  covering  all 
these  points.  Further,  if  agreement  is  to 
be  reached  on  these  matters,  there  will 
have  to  be  substantial  adjustment  by 
many  nations,  large  and  small,  from 
positions  which  they  now  appear  to 
hold. 

Is  it  possible  that  the  desires  of  the 
world  community  for  the  retention  of 
the  concept  of  freedom  of  the  seas 
might  be  inconsistent  with  the  growing 
necessity  for  full  exploitation  of  ocean 
resources?  I  believe  not. 

It  appears  to  me  that  if  reasonable 
order  is  to  be  maintained  in  the  use  of 
the  oceans,  then  the  fundamental  con- 
cept of  freedom  of  the  seas  will  provide 
the  only  essential  basis  upon  which  to 
continue  to  build  that  order.  It  is  clear 
that  the  extreme  opposite  case,  where 
each  nation  might  stake  out  unilateral 
claims  to  vast  ocean  areas  limited  only 
by  their  ability  to  apply  national  power 
to  enforce  the  claim,  can  lead  only  to 
chaos,  international  conflict,  and  gross 
injustice  to  the  weaker  nations.  The 
Icss-dcvclopcd  states  of  the  world  would 
be  doubly  handicapped  in  such  a  free- 
for-all  arrangement.  Not  only  are  they 
in  more  urgent  need  of  the  resources  of 
the  sea  in  order  to  solve  immediate  and 
pressing  problems  of  economics  and 
population,  they  are  also  the  least  able, 
technologically  speaking,  to  carry  out 
an  efficient  exploitation  of  whatever 
resources  might   be  conceded  to  them. 

From  an  exclusively  military,  or 
naval,  point  of  view,  any  general  aban- 
donment of  the  concept  of  freedom  of 
the    seas   can    have   only    one   ultimate 


result.  No  navy  can  operate  in  a  peace- 
time environment  without  the  guaran- 
teed freedom  of  maneuver  provided  by 
the  concept  of  freedom  of  the  seas. 

Thus,  il  seems  clear  ihal  the  future 
development  of  Ihe  law  of  the  sea  must 
be  squarely  based  on  long-standing  pre- 
cepts arising  from  the  doctrine  of  free- 
dom of  the  seas.  It  may  well  be  that  the 
specific  dimensions  of  the  sea  available 
for  ihe  free  use  of  all  will  be  reduced 
from  that  of  today,  but  the  general 
concept  must  remain  the  keystone  of 
world  maritime  activity. 

How  then  can  the  demands  of 
modern  society  be  reconciled  with  a 
doctrine  rooled  in  antiquity? 

I  do  not  believe  these  demands  an; 
inconsistent  or  unattainable.  In  every 
case  where  unilateral  slate  action  has 
been  taken  to  erode  the  concept  of 
freedom  of  the  seas  based  on  economic 
reasons,  an  equally  good  case  may  be 
made  for  compensating  economic  ad- 
vantage to  be  gained  from  reversion  to 
claims  of  lesser  dimension.  For  example, 
world  shipping  schedules  and  routes 
which  are  not  constrained  by  broad 
territorial  sea  claims  are  certainly  more 
economical  and  do  return  broad  bene- 
fits to  all.  Also,  an  unwarranted  exten- 
sion of  national  responsibility  over 
ocean  areas  too  large  to  police  can 
impose  burdens  on  a  state,  burdens 
which  it  may  grow  unwilling  to  bear  in 
exchange  for  the  benefits  originally 
foreseen.  In  other  words,  there  appear 
to  be  inherent  pressures  toward  self- 
regulation  built  into  the  concept  of 
freedom  of  the  seas.  From  time  to  lime, 
these  stabilizing  tendencies  are  slow  in 
coming  into  operation.  However,  in  the 
absence  of  deliberate  obstruction,  they 
will  operate;  to  elect  an  opposite  course 
of  action  is  destabilizing  and  inevitably 
contrary  both  to  the  interests  of  individ- 
ual states  and  the  community  of  na- 
tions. 

Gentlemen,  I  have  pointed  out  some 
serious  points  of  potential  conflict 
among  nations,  and  I  suggest  that  it  is 
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not  enough  for  us  as  naval  officers  to 
merely  take  note  of  them  and  then  pass 
on  to  problems  more  easily  solved. 
Because  of  our  shared  heritage  as  profes- 
sional seamen,  we  should  be  belter  able 
to  call  forward  the  spirit  of  mutual 
understanding  and  cooperation  needed 
than  others  whose  training  and  profes- 
sional experience  are  based  solely  on 
political  or  diplomatic  careers.  The  old 
seaman's  maxim,  "one  hand  for  yourself 
and  one  hand  for  the  ship"  seems 
appropriately  parallel  to  the  situation 
we  face  today.  In  the  matter  of  freedom 
of  the  seas,  our  countries  and  our  world 
order  each  demand  a  hand  from  us  if 
they  are  to  weather  the  squalls  on  the 
horizon. 

I  suggest  that  there  are  several  ac- 
tions we  should  undertake.  First,  we 
should  keep  open  the  channels  for 
exchange  of  ideas  which  we  will  estab- 
lish here  this  week.  Perhaps  you  will 
consider  in  your  seminars  today  the 
proposition  that  these  dialogs  may  be 
continued  in  the  future— perhaps  by  a 
system  of  "committees  of  correspon- 
dence,"   perhaps    through    regular    re- 


gional or  international  naval  convoca- 
tions. 

Second,  we  should  remain  alert  to 
detect  the  implications  of  advancing 
marine  technology  as  it  may  have  an 
effect  on  freedom  of  the  seas. 

Third,  we  should  take  whatever  in- 
dividual action  we  are  able  to  encourage 
the  promotion  of  international  conven- 
tions which  will  continue  the  work  of 
codifying  the  law  of  the  sea,  keeping 
always  in  mind  the  view  that  the  key- 
stone of  such  codes  must  be  freedom  of 
the  seas. 

Finally,  we  should  beware  of  prac- 
tices or  declarations  which  promote 
unreasoned  exclusiveness  without  suffi- 
cient regard  to  widely  shared  interests. 

In  conclusion,  I  would  like  to  express 
my  belief  that  institutions  such  as  the 
Naval  War  College  and  convocations 
such  as  this  symposium  can  be  of 
immense  value  not  only  in  promoting 
mutual  understanding  through  reasoned 
discussions,  but  also  in  helping  each  of 
us  to  recognize  the  fine  balance  between 
national  and  international  interests  and 
their  effect  on  freedom  of  the  seas. 
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NEW  ISSUES  AND  NEW  INTEREST 


IN  THE  LAW  OF  THE  SEA 


Joseph  B.  McDevitt 


The  past  2  years  have  witnessed  an 
intense  national  and  international  de- 
bate over  major  issues  in  the  law  of  the 
sea.  The  legal  questions  connected  with 
man's  increasing  desire  to  exploit  the 
living  and  mineral  resources  of  the  seas 
and  ocean  floor  have  occasioned  par- 
ticular interest  both  domestically  and 
abroad. 

At  home  several  bodies,  which  I  will 
mention  later,  have  devoted  their  activi- 
ties to  these  questions.  Internationally, 
the  increased  activities  of  the  Inter- 
governmental Oceanographic  Commis- 
sion (IOC)  and  Intergovernmental  Mari- 
time Consultative  Organization  (IMCO) 
have  been  supplemented  by  debates  at 
the  22nd  Session  of  the  General  Assem- 
bly which  resulted  in  a  new  35-nation 
United  Nations  Ad  Hoc  Committee  on 
the  Seabeds.  The  United  Nations  Gen- 
eral Assembly  will  again  address  these 
problems  this  fall.  Indeed,  each  week 
brings  a  report  of  new  scientific  or 
commercial  interest  in  the  resources  of 
the  sea  and  ocean  floor.  The  imagina- 
tion of  Jules  Verne  100  years  ago  in 
Twenty  Thousand  Leagues  Under  the 
Sea  is  finally  being  outstripped  by  ac- 
tual technology.  The  future  is  projected 
in  the  context  of  scientific  research  and 
technology  infinitely  more  exciting  than 
the  literary  entertainment  of  science 
fiction.   Using  the  commonly  accepted 


U.S.  measure  of  importance— the  al- 
mighty dollar— it  is  reported  that 
current  economic  activity  in  just  that 
portion  of  the  sea  area  known  as  the 
Continental  Shelf  is  in  the  magnitude  of 
multibillions  of  dollars. 

The  dramatic  increase  in  the  national 
and  international  efforts  being  made  in 
this  area  directly  reflects  the  increased 
attention  being  focused  on  the  Conti- 
nental Shelf  and  deep  ocean  floor  by 
previously  disinterested  nations.  This 
increased  interest  and  involvement 
carries  important  implications  for  many 
of  the  Navy's  ocean-based  activities. 

If  the  deliberations  on  near  shore  and 
deep  ocean  seabed  problems  could  be 
described  in  a  single  word,  that  word 
would  be  diversity;  diversity  of  desires, 
of  technological  capabilities,  and  of 
expectations.  In  addition  to  navigational 
and  related  uses,  the  ocean  waters  and 
the  bed  of  the  sea  are  now  commercially 
producing  oil  and  gas,  salt,  bromine, 
magnesium,  sulphur,  and  other  minerals, 
not  to  mention  the  vast  variety  of 
products  of  the  fishing  industry.  It  is 
not  surprising  that  legal  principles 
proposed  for  this  new  frontier  are  as 
numerous  and  divergent  as  its  material 
potential. 

There  are  numerous  national  posi- 
tions as  to  the  importance  and  priority 
to  be  attached  to  the  establishment  of 
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legal  principles  in  the  ocean  environ- 
ment. Thus,  it  has  unquestionably  be- 
come an  arena  in  which  private  and 
governmental  interest  is  generating  pres- 
sure for  development  and  legal  change. 

Domestically  such  pressures  resulted 
in  passage  of  the  Marine  Resources  and 
Engineering  Development  Act  in  1966. 
This  act  established  a  Cabinet-level  Na- 
tional Council  on  Marine  Resources  and 
Engineering  Development  and  a  Com- 
mission on  Marine  Science,  Engineering 
and  Resources.  The  Navy,  from  the 
Secretarial  level  down,  has  played  a 
major  role  in  the  deliberations  of  the 
Council,  Commission,  and  the  many 
subordinated  interagency  working 
bodies  established  under  them.  The 
Office  of  the  Judge  Advocate  General 
has  been  consulted  more  and  more 
frequently  as  the  legal  facets  of  techno- 
logical and  scientific  problems  became 
apparent. 

While  the  National  Council  and  the 
Commission  has  focused  primarily  on 
the  long-range  needs  of  a  national 
oceanographic  program,  there  has  been 
a  dramatic  increase  in  the  tempo  of 
ocean-oriented  activities  at  all  levels  of 
the  U.S.  Government.  New  international 
involvement  in  the  area  of  ocean- 
ography is  well  illustrated  by  the  resolu- 
tion introduced  by  Malta  at  the  United 
Nations  in  the  summer  of  1967.  This 
resolution  proposed  restricting  use  of 
the  seabed  to  peaceful  purposes  and 
establishment  of  a  legal  regime  which 
would  insure  that  the  proceeds  of  deep 
ocean  mineral  wealth  would  be  used  to 
aid  developing  countries. 

This  and  other  proposals  pointed  up 
the  need  in  the  U.S.  Government  for  a 
high-level  permanent  interagency  com- 
mittee which  could  focus  on  the  day- 
to-day  problems  of  preparing  and  pre- 
senting U.S.  positions  in  relation  to  the 
Continental  Shelf  and  deep  ocean  floors 
in  various  international  forums.  This 
need  was  met  this  past  February  by  the 
creation  of  the  Interagency  Committee 
on   International  Policy   in  the  Marine 


Environment  under  the  chairmanship  of 
the  Deputy  Under-Secretary  of  State. 
The  Assistant  Secretary  of  the  Navy 
(Research  and  Development)  is  the  De- 
partment of  Defense  representative  on 
this  committee. 

The  Continental  Shelf  and  deep 
ocean  floor  questions  required  immedi- 
ate attention  by  the  new  Interagency 
Committee  both  because  of  the  ongoing 
meetings  of  the  United  Nations  Com- 
mittee on  the  Seabeds,  which  was  estab- 
lished following  the  Malta  resolution, 
and  because  numerous  private  groups 
and  Government  agencies  were  urgently 
seeking  clarification  of  the  jurisdictional 
limits  of  the  U.S.  Continental  Shelf. 
Accordingly,  a  Working  Group  on  the 
Shelf  and  Deep  Ocean  Floor,  abbrevi- 
ated as  SADOF,  was  established.  I  have 
been  privileged  to  be  appointed  the 
Department  of  Defense  representative 
on  this  working  group. 

The  active  role  played  by  the  Depart- 
ment of  Defense,  and  particularly  the 
Navy,  in  the  long-range  studies  and 
policy  planning  work  of  the  National 
Council,  the  Commission,  and  the  Inter- 
agency Committee  is  surprising  and  dis- 
turbing to  some.  This  reaction  is  based 
on  the  fact  that  most  of  the  broad  range 
of  oceanographic  problems  concerns 
civil  or  peaceful  uses  of  the  oceanic 
environment,  with  particular  emphasis 
on  the  extraction  of  its  mineral  and 
living  resources.  There  are,  however, 
several  good  reasons  for  the  interest  and 
concern  of  the  Department  of  Defense 
and,  in  particular,  the  Navy. 

First,  the  Navy  manages  numerous 
programs  which  have  potential  civilian 
as  well  as  military  applications.  Its 
well-known  Man-in-the-Sea  program 
alone  is  developing  numerous  new  tech- 
niques useful  in  many  phases  of  the 
offshore  oil  industry.  In  fact,  the  Navy 
spends  approximately  half  of  all  govern- 
mental monies  available  within  the 
United  States  for  scientific  research  and 
technology  development  which  have 
oceanic  applications. 
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Second,  it  is  reasonable  to  assume 
that  the  military  will  play  an  important 
role  in  affording  protection  to  U.S. 
citizens  and  to  their  personal  property 
that  may  be  placed  on  the  seabed  of  the 
Continental  Shelf,  or  beyond,  to  be 
used  in  scientific  or  extractive  opera- 
tions. It  is  important,  therefore,  for  the 
Department  of  Defense  to  understand 
the  needs  and  rights  of  such  operators 
so  that  the  protection  afforded  will  be 
both  reasonable  and  lawful  and  thus 
minimize  the  risk  of  conflict. 

The  third  reason  for  our  interest  is 
that  it  is  important  that  modes  of 
accommodation  be  developed  to  insure 
that  military  activities  do  not  unreason- 
ably interfere  with  new  usages  or  im- 
pede future  progress  made  possible 
through  new  technology.  Already,  new 
means  of  coordinating  oil  drilling  opera- 
tions and  Navy  weapons  testing  along 
the  California  coast  have  been  found. 

The  fourth  and  most  compelling  rea- 
son for  the  Navy's  direct  interest  and 
concern  with  these  developments  is  that 
implementation  of  many  proposals 
would  create  an  implicit  acceptance  of 
additional  constraints  and  controls  on 
military  activities.  Proposals  which 
would,  on  the  one  hand,  increase  na- 
tional jurisdiction  over  coastal  waters,  in 
a  qualitative  or  quantitative  sense,  or, 
on  the  other  hand,  place  the  seabed  of 
the  deep  oceans  under  the  control  of  an 
international  agency  could  have  a  sig- 
nificant impact  on  the  historic  principle 
of  freedom  of  the  seas.  It  is  of  particular 
importance  to  avoid  arrangements 
which  would  result  in  the  degradation 
of  the  right  of  warships  and  submarines 
to  navigate  on  and  under  the  high  seas. 
Any  arrangements— if  they  are  to  be 
reflective  of  our  overall  national  inter- 
ests—must recognize  that  the  oceans  are, 
and  will  continue  to  be,  vital  to  our 
national  security. 

Thus,  Navy  participation  in  our  na- 
tional deliberations  has  been  considered 
both  necessary  and  desirable  to  ensure 
that  national  security  interests  are  fully 


considered  in  the  course  of  developing 
both  long-range  criteria  and  immediate 
policy  initiatives. 

During  the  past  year  it  has  become 
increasingly  clear  that  fundamental 
issues  of  international  law  of  the  sea  are 
intertwined  with  and  underlie  the  devel- 
opment of  a  comprehensive  oceano- 
graphic  program.  Virtually  all  arrange- 
ments being  discussed  either  rely  on  or 
modify  historic  principles  of  interna- 
tional law.  Accordingly,  the  lawyers 
within  the  various  agencies  have  played 
an  increasingly  active  role  in  the  con- 
sideration of  these  issues. 

The  most  immediate  area  of  interest 
to  international  lawyers  is  the  Conti- 
nental Shelf.  This  area,  in  geological 
terms,  is  the  extension  of  the  continen- 
tal mass  which  gently  slopes  out  from 
the  world's  coasts.  It  extends  in  some 
places  further  than  200  miles  before  a 
sudden  break  in  grade,  normally  located 
at  about  the  200-meter  depth  curve, 
plunges  into  the  deep  ocean  abyss.  The 
Continental  Shelf  is  most  easily  acces- 
sible to  man's  developing  marine  tech- 
nology; and  lawyers  are  now  compelled 
to  consider  its  legal  status  by  the  bur- 
geoning commercial  and  scientific 
activity  made  possible  by  its  relatively 
shallow  superadjacent  waters. 

The  Shelf  and  Deep  Ocean  Floor 
Working  Group  referred  to  previously 
which,  by  the  way,  is  composed  pri- 
marily of  lawyers,  is  presently  engaged 
in  developing  recommendations  on  two 
fundamental  questions  of  mixed  policy 
and  law.  One  is  the  question  of  how  and 
where  the  outer  limit  of  the  regime  of 
the  Continental  Shelf  should  be  further 
delineated.  The  second  is  what  type  of 
legal  regime  should  be  negotiated  re- 
garding the  ocean  seabed  and  its  re- 
sources beyond  the  outer  limit  of  the 
Continental  Shelf. 

President  Truman  initiated  the  Conti- 
nental Shelf  regime  in  1945  when  he 
unilaterally  proclaimed  that  the  United 
States  would  exercise  exclusive  jurisdic- 
tion   and   control    over  the   natural  re- 
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sources  of  the  seabed  and  subsoil  of  our 
adjacent  Continental  Shelf.  In  a  press 
release  which  accompanied  the  Truman 
Proclamation,  the  area  was  described  as 
including  all  of  the  ocean  floor  "con- 
tiguous to"  the  coasts  of  the  United 
States  to  a  depth  of  600  feet— which  is 
approximately  200  meters. 

A  mere  13  years  later  the  Continen- 
tal Shelf  regime  was  codified  by  the 
1958  Geneva  Convention  on  the  Conti- 
nental Shelf.  The  Convention,  however, 
describes  the  outer  boundary  of  the 
regime  in  somewhat  less  than  precise 
terms. 

Article  1  provides  that  the  term 
"Continental  Shelf"  refers  to  the  seabed 
and  subsoil  of  the  submarine  areas 
adjacent  to  the  coasts  but  outside  the 
area  of  the  territorial  sea  to  a  depth  of 
200  meters  or,  beyond  that  limit,  to 
where  the  depth  of  the  superadjacent 
waters  admits  of  the  exploitation  of  the 
natural  resources  of  the  said  areas.  Thus 
the  Continental  Shelf  regime  becomes 
applicable  beyond  the  200  meter  iso- 
bath as  new  technology  such  as  new 
types  of  Texas  Towers  or  even  com- 
pletely submerged  installations  allows 
commercial  extraction  of  oil  and  gas 
resources  at  greater  depths.  This,  of 
course,  is  an  open  ended  definition- 
depth  of  200  meters  or  depth  of  ex- 
ploitability. 

The  exploitability  test  does  not  meet 
the  normal  legal  requirements  of  cer- 
tainty. However,  it  does  have  the  advan- 
tage of  flexibility  and  makes  the  Con- 
vention applicable  without  change  to 
future  situations  brought  about  by  new 
technology.  Of  course,  this  second  cri- 
terion tends  to  make  the  scope  of  the 
Convention  ambiguous  and  has  already 
created  heated  discussions  and  divergent 
views  among  international  lawyers. 

As  the  U.S.  Department  of  Interior 
has  already  leased  areas  beyond  the  200 
meter  isobath,  the  question  of  the  per- 
missible scope  of  the  exploitability  test 
is  no  longer  academic.  Considering  the 
emerging      technological     capabilities 


possessed  by  the  United  States  and 
other  leading  maritime  powers  and  the 
fact  that  the  Convention  by  its  own 
terms  is  open  for  amendment  in  1969, 
the  Department  of  Defense  has  agreed 
that  the  question  should  be  examined  as 
to  how  the  rather  vague  exploitability 
criterion  should  be  modified.  Accord- 
ingly, the  United  States  tabled  several 
months  ago  a  proposal  before  the 
United  Nations  Committee  on  the 
Seabeds  that  there  should  be  established 
as  soon  as  practicable  an  internationally 
agreed,  precise  boundary  between  the 
deep  ocean  floor  and  the  regime  of  the 
Continental  Shelf.  This,  then,  is  the 
basis  for  urgency  behind  the  first  of  the 
specific  tasks  assigned  to  the  Working 
Group  on  the  Shelf  and  Deep  Ocean 
Floor— to  develop  a  recommended  U.S. 
position  on  the  question  of  how  the 
Continental  Shelf  outer  boundary 
should  be  established  and  where  it 
should  be. 

At  least  four  "legal"  issues  are  basic 
to  an  evaluation  of  the  relative  de- 
sirability of  various  proposed  outer 
boundaries,  and  the  working  group  de- 
liberations have  revolved  around  these 
issues  to  date. 

The  first  is  an  examination  of  the 
qualitative  nature  of  the  present  Conti- 
nental Shelf  regime.  That  is,  what  rights 
and  duties  does  the  Convention  on  the 
Continental  Shelf  impose  upon  a  nation 
possessing  a  Continental  Shelf,  and  do 
these  rights  and  duties  apply  to  non- 
signatory  nations?  Numerous  questions 
remain  under  the  Convention  regarding 
types  of  allowable  scientific  research 
activities  and  other  matters.  The  de- 
sirability of  an  outer  boundarv  formula 
which  produces  a  broad  Continental 
Shelf  depends,  for  a  maritime  nation 
with  worldwide  interests  such  as  the 
United  States,  in  large  part  upon  the 
types  of  activities  on  and  over  the  shelf 
regime  which  can  be  regulated  and  how 
they  can  be  regulated.  In  this  regard  the 
relevancy  of  applicable  domestic  legisla- 
tion must  also  be  determined. 
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Closely  related  to  this  question  is  the 
effect  which  the  location  of  a  boundary 
will  have  on  traditional  freedoms  of  the 
sea  exercised  either  within  the  waters 
over  the  shelf  or  outside  the  new  bound- 
ary. What  types  of  new  limitations  on 
transits  by  surface  vessels  will  develop, 
for  example?  The  establishment  of  a 
precise  boundary  in  and  of  itself  might 
stimulate  nations  to  increase  the  degree 
of  control  they  exercise  over  events 
landward  of  that  boundary,  but  it  might 
also  tend  to  insure  that  events  seaward 
of  the  boundary  were  protected  from  at 
least  some  types  of  claims  to  national 
jurisdiction. 

Thirdly,  what  impact  will  the  bound- 
ary have  on  the  difficulties  or  chances 
of  effectuating  a  satisfactory  regime  for 
the  exploitation  of  the  resources  be- 
yond the  boundary?  If  the  boundary  is 
far  seaward,  for  example,  there  are  few 
known  resources  whose  exploitation 
would  be  affected  by  a  deep  ocean 
regime  in  the  near  future. 

Finally,  by  what  methods  or  pro- 
cedures may  the  boundary  be  changed? 
Is  it  possible,  in  other  words,  to  estab- 
lish a  precise  boundary  through  inter- 
pretation of  the  Shelf  Convention,  or  is 
further  legislation  or  a  new  treaty  neces- 
sary to  alter  the  status  quo?  In  this 
regard  it  should  be  noted  that  though 
there  is  little  specific  reference  to  how 
far  and  how  deep  the  shelf  regime  could 
extend  under  the  exploitability  criterion 
in  the  1958  Convention  working  docu- 
ments and  debates,  it  would  seem  that 
the  exploitability  test  of  the  Convention 
is,  in  fact,  limited  by  the  requirement  of 
reasonable  proximity  to  the  coast  and 
reasonable  relationship  to  the  geologic 
Continental  Shelf. 

The  question  as  to  what  the  most 
desirable  limit  should  be— from  the 
standpoint  of  national  security— is  a 
complex  one.  The  qualitative  nature  of 
lawful  restrictions  upon  military  activi- 
ties sought  to  be  undertaken  on  a 
foreign  Continental  Shelf  are  not  yet 
clearly  defined.  It  is  clear,  however,  that 


military  activities  may  not  be  under- 
taken on  or  above  a  foreign  shelf  which 
would  interfere  with  that  nation's  right 
to  explore  its  shelf  or  exploit  its  re- 
sources. 

The  Navy  is  presently  examining  the 
military  implications  of  various  pro- 
posals for  specific  outer  limits.  These 
proposals  range  from  200  meters  to 
4,000  meters  in  depth  and  from  50 
miles  to  200  miles  from  shore  or  a 
combination  of  both  depth  and  distance 
criteria.  Without  attempting  to  prejudge 
the  conclusion  of  these  Navy  studies 
and  the  work  of  SADOF,  the  general 
conclusion  appears  warranted  that  a 
relatively  narrow  Continental  Shelf 
regime  would  best  serve  the  security 
interests  of  the  United  States.  The 
conclusion  that  our  military  interests 
are  best  served  by  a  restrictive  definition 
is  to  a  considerable  extent,  however, 
based  upon  the  nature  of  an  agreed  deep 
ocean  regime  that  will  evolve  beyond 
the  Continental  Shelf. 

Our  SADOF  Working  Group  has  also 
been  tasked  to  develop  recommenda- 
tions regarding  a  regime  for  the  deep 
oceans  beyond  the  Continental  Shelf.  In 
this  connection  the  United  States  re- 
cently tabled  at  the  U.N.  Committee  on 
the  Seabeds  certain  basic  principles  to 
be  used  as  a  basis  for  internationally 
agreed  arrangements  for  the  exploita- 
tion and  use  by  states  of  the  deep  ocean 
floor  and  its  subsoil.  The  fundamental 
principle  proposed  was  that  no  state 
may  claim  or  exercise  sovereign  rights 
over  any  part  of  the  deep  ocean  floor. 

This  is  not  to  say  that  the  explora- 
tion and  use  of  the  deep  ocean  floor  or 
the  exploitation  of  its  resources  are 
prohibited.  The  deep  ocean  floor  may 
be  used  for  nonmilitary  or  military 
activities  under  existing  principles  of 
international  law  pursuant  to  the  con- 
cept of  the  freedom  of  the  seas- 
recognizing,  of  course,  that  reasonable 
regard  must  be  given  to  the  interest  of 
other  states  in  their  exercise  of  high  seas 
freedoms.    In    addition,    there   is  agree- 
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ment  among  most  international  lawyers 
that  minerals  lying  beyond  the  regime 
of  the  Continental  Shelf  may  be  law- 
fully exploited,  and  the  exploiter  is 
entitled  to  keep  what  he  finds. 

A  question  does  exist,  however,  as  to 
whether  an  individual  or  nation  may 
claim  some  form  of  interest  in  areas 
adjacent  to  an  exploitative  activity  and, 
if  so,  how  large  such  areas  can  be.  In 
this  regard  it  is  reasonable  to  conclude 
that  in  the  not  too  distant  future, 
clarification  of  such  rights  will  be  neces- 
sary in  order  to  render  deep  ocean 
exploitative  operations  both  feasible 
and  profitable. 

The  development  of  a  specialized 
system  for  the  exploitation  of  resources 
varying  from  the  high  seas  rights  men- 
tioned a  moment  ago  is  predicated  on 
the  assumption  that  a  regime  that  vests 
an  exclusive  right  to  the  resources  only 
after  they  are  extracted  is  not  reflective 
of  the  economic  needs  of  the  exploiter 
of  mineral  resources.  Quite  frankly,  it  is 
also  predicated  on  the  assumption  that  a 
system  should  be  devised  which  will 
permit  all  nations  to  share  in  the  ocean's 
wealth— either  directly  or  indirectly. 

There  are  at  present  many  possible 
regimes  under  consideration.  They 
generally  fall  into  the  following  cate- 
gories: 

First,  the  Flag  state  proposal:  Under 
this  system  the  nation  would  assume 
responsibility  over  an  exploitative 
operation  as  if  it  were  conducted  on  a 
vessel  of  its  registry.  The  state  of  the 
exploiter  would  have  a  protective  inter- 
est in  the  resource  to  be  exploited 
within  a  reasonable  area. 

Secondly,  an  International  registry: 


Under  the  system  an  international 
agency  would  register  a  national  claim 
with  some  authority  regarding  com- 
peting claims,  thus  validating  the  state's 
claim. 

Thirdly,  complete  Internationaliza- 
tion: Under  this  system  an  international 
agency  would  "own"  the  resources  of 
the  seabed  of  the  deep  oceans.  In  effect, 
permission  from  the  agency  would  be 
necessary  before  any  exploitation  took 
place. 

A  combination  of  these  alternatives 
is  also  possible.  For  example,  some  form 
of  international  registry  of  claims  in 
conjunction  with  a  system  of  flag  state 
jurisdiction  and  control  deserves  serious 
consideration.  From  the  national 
security  standpoint,  such  a  system 
might  even  be  advantageous  for  it  might 
tend  to  reduce  the  risk  of  economic 
conflict  or  territorial  claims  and,  at  the 
same  time,  not  materially  interfere  with 
or  constrain  peacetime  military  activi- 
ties and  deployments. 

The  final  choice  of  the  most  favor- 
able deep  ocean  regime  alternative  has 
not  been  made  in  SADOF  or  other 
national  forums.  As  with  the  question 
of  a  precise  outer  boundary  for  the 
Continental  Shelf,  much  work  remains 
before  the  solution  most  beneficial  to 
our  composite  national  interest  is 
found.  In  the  course  of  this  work, 
however,  one  underlving  fact  stands 
out— the  oceans  are  becoming  more,  not 
less,  essential  to  the  security  and  well- 
being  of  most,  if  not  all,  of  the  peoples 
of  the  world.  And  this  fact  alone  dic- 
tates that  we  should  be  more,  not  less, 
deliberate  at  arriving  at  irreversible  de- 
cisions. 
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CURRENT  INTERNATIONAL  LAW  PROBLEMS 

OF  THE  NAVY 

Joseph  B,  McDevitt 


It  is  always  a  pleasure  for  me  to  be 
here  at  the  War  College  to  discuss  with 
you  some  of  the  current  problem  areas 
that  we  face  in  international  law. 

When  we  speak  of  the  Navy's  area  of 
operations  at  sea,  we  are  speaking  of  air, 
surface,  and  subsurface  operations  in  an 
area  which  is  almost  entirely  beyond  the 
sovereign  territory  of  the  United  States 
and  any  other  nation.  Our  right  to  use 
this  area  is  determined  largely  by  a 
variety  of  rules  of  international  law. 

There  are  many  kinds  of  thread 
woven  into  the  fabric  known  as  interna- 
tional law.  Whether  written  or  un- 
written, international  law  represents  the 
consensus  of  the  community  of  nations. 

It  is  evidenced  in  part  by  interna- 
tional conventions  which  are  binding  on 
stales  by  agreement  and,  in  many  cases, 
are  binding  because  they  codify  cus- 
tomary international  law. 

It  is  in  part  represented  by  slate 
practices  of  long  standing  which,  though 
never   formalized,   have   been   accepted, 


shared,  or  acquiesced  in  by  the  other 
members  of  the  community  of  nations. 
It  is  reflected  by  the  decisions  of  the 
International  Court  of  Justice  and  the 
decisions  of  the  highest  courts  of  the 
various  countries. 

It  includes  the  teachings  and  writings 
of  eminent  publicists  who  have  studied 
the  relationship  between  states  in  the 
light  of  the  times  in  which  they  lived.  It 
is  this  package  that  comprises  the  bulk 
of  international  law. 

Though  the  concept  of  international 
law  may  lack  a  preciseness  to  be  found 
in  municipal  law,  nevertheless  it  pro- 
vides accepted  standards  for  the  mea- 
surements of  the  conduct  of  nations. 

Our  national  policy  is  formulated 
and  executed  within  the  framework  of 
the  law  of  nations.  We  are  a  party  to 
many  alliances  of  collective  security 
such"  as  NATO,  SIvATO,  the  Organiza- 
tion of  American  Slates,  among  others. 
We  are  bound  by  the  accepted  customs 
and   practices   between    nations   and  by 
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international  conventions  thai  both 
prescribe  and  proscribe  conduct  botb  in 
peace  and  in  war. 

International  law  is,  of  course,  not  a 
completely  effective  instrument  for  in- 
ternational peace.  Hut  it  has  progressed 
toward  minimizing  resort  to  war  or 
armed  conflict  as  a  method  of  settling 
international  disputes.  When  it  fails  to 
prevent  armed  conflict,  it  still  operates 
to  impose  rights  and  duties  on  parties 
and  nonparties  to  the  conflict.  More 
importantly,  it  provides  peaceful  al- 
ternatives to  armed  conflict. 

International  law  does  not  have  a 
system  of  sanctions  as  we  define  and 
understand  the  term  in  municipal  law, 
but  this  does  not  indicate  that  interna- 
tional law  is  a  myth,  merely  that  it  has 
limitations.  The  same  could  be  said  of 
any  specialized  legal  system.  There  are 
many  sanctions  under  international  law 
which  do  work  effectively.  Among  the 
most  obvious  and  effective  of  these  is 
the  promise  of  reciprocation— either 
favorable  or  adverse.  This  provides  a 
strong  reason  for  states  to  observe  the 
rules. 

Reconciling  legal  equality  with  politi- 
cal inequality  remains  a  serious  impedi- 
ment to  the  development  of  interna- 
tional law.  But  effective  seapower  exer- 
cised in  support  of  the  rule  of  law  can 
be  a  positive  force  in  providing  a  stable 
background  for  the  continued  growth 
and  acceptance  of  international  law. 

One  area  of  international  law  of 
primary  interest  to  the  Navy  is  the  law 
of  the  sea.  We  are  in  a  time  when  the 
oceans  are  being  taken  into  a  sphere  of 
politics;  a  plethora  of  newspaper  and 
periodical  articles  on  the  law  of  the  sea 
comes  from  all  nations  and  conse- 
quently creates  a  growing  pressure  on  all 
governments  to  publicly  justify  their 
legal  positions  in  this  area. 

There  has  developed  an  alarming 
tendency  for  complex  international 
legal  issues  to  become  political  foot- 
balls. The  dispute  over  the  status  of  the 
waters    off    portions    of    the    coast    of 


South  America  has  been  straining  rela- 
tions between  the  United  States  and  a 
number  of  South  American  nations  for 
almost  two  decades.  However,  after  a 
series  of  preliminary  meetings,  the 
United  States  entered  into  discussions 
with  ("bile,  Ecuador,  and  Peru  in  August 
of  last  year  aimed  at  arriving  at  a 
solution  to  this  problem.  1  was  in 
attendance  for  a  portion  of  these  dis- 
cussions. They  are  still  in  their  prelim- 
inary' stages  and  therefore  I  cannot 
elaborate  on  them  except  to  note  that 
sitting  down  at  a  conference  table  is  a 
first  positive  step  taken  toward  the 
resolution  of  this  persistent  dispute  over 
the  right  to  use  extensive  areas  of  the 
high  seas.  The  heated  controversy  and 
diplomatic  crisis  occasioned  by  the  tuna 
boat  seizures  point  up  the  danger  in- 
volved in  unilateral  coastal  state  claims 
to  sovereignty  over  areas  of  the  high 
seas. 

Even  more  dramatic  and  tragic  events 
have  underlined  the  absolute  necessity 
for  arriving  at  uniform  international 
legal  regimes  for  the  world's  oceans. 
These  were  the  seizure  of  the  U.S. 
intelligence  ship  Pueblo  and  the  subse- 
quent destruction  of  an  unarmed  recon- 
naissance aircraft  by  North  Korea. 
These  incidents  occurred  on  or  over 
high  seas  areas.  In  the  United  States,  in 
the  wake  of  the  North  Korean  incidents, 
the  Congress  has  considered  a  legislative 
proposal  which  would  have  undercut 
our  present  position  on  the  3-mile  limit 
for  the  breadth  of  the  territorial  sea  and 
would  have  greatly  hindered  any  change 
for  the  formulation  of  any  uniform 
international  limit  in  the  future.  This 
proposal  (S.J.  Res  84)  would  have  estab- 
lished a  territorial  sea  which  could  vary 
from  3  to  12  miles,  depending  on  the 
extent  of  the  territorial  sea  claimed  by 
the  other  country  involved;  in  other 
words,  a  territorial  sea  based  on  mutu- 
ality. Administrative  problems  aside,  the 
problem  with  this  is  that  it  would  have 
been  tantamount  to  recognition  of  the 
legality    of   exercising   any    measure  of 
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territorial  sea  jurisdiction  out  to  J  2 
miles.  A  Senate  vote  on  this  proposal 
was  averted  only  after  extensive  brief- 
ings by  1)01).  Phis  incident  demon- 
strated the  danger  to  operational  mo- 
bility of  recognizing  the  unilateral 
extension  of  a  nations  territorial  sea 
without  providing  for  adequate  safe- 
guards for  navigation  rights. 

Frequently,  however,  the  easiest  way 
to  lose  a  right  is  to  press  it  to  the 
extreme.  For  example,  until  the  he- 
ginning  of  this  century,  it  was  generally 
agreed  that  3  miles  was  the  maximum 
breadth  of  the  territorial  sea  and  that  all 
areas  beyond  were  high  seas  in  which  all 
nations,  among  other  things,  had  an 
equal  right  to  fish.  Since  World  War  II 
several  nations-  notably  Japan  and  the 
Soviet  Union— have  developed  huge  fish- 
ing fleets  which  can  operate  off  the 
coasts  of  foreign  countries  thousands  of 
miles  away.  The  first  sign  of  reaction 
came  in  Latin  America,  where,  as  I  have 
mentioned,  several  states  proclaimed 
either  200-mile  territorial  seas  or 
200-mile  exclusive  fishing  zones,  in 
order  to  control  distant  water  fleets. 
Then  in  1964  some  of  the  most  con- 
servative 3-mile  states  in  Western 
Europe  signed  the  European  Fisheries 
Convention  which,  in  effect,  reserved  all 
fisheries  out  to  12  miles  to  these  states. 
Subsequently,  in  1966,  the  United 
States— the  country  which  has  the  most 
to  gain  from  free  use  of  the  seas  and  the 
airspace  above  them— itself  declared  a 
9-mile  exclusive  fisheries  zone  extending 
seaward  from  the  outer  limits  of  our 
3-mile  territorial  sea. 

The  establishment  of  this  zone  is  an 
example  of  how  DOD,  and  the  Navy  in 
particular,  must  recognize  and  evaluate 
significant  nonmilitary  national  pres- 
sures if  the  present  dimensions  of  the 
high  seas  are  to  be  maintained. 

Public  Law  89-658  of  14  October 
1966  established  the  9-mile  contiguous 
fishing  zone.  The  Senate  report  on  this 
legislation  makes  it  prefect ly  clear  that 
this  was  a  reaction  to  intensive  foreign 


fishing  operations  off  our  coast.  Jn 
earlier  years  the  Navy  had  opposed  such 
legislation.  It  feared  that  the  establish- 
ment of  the  fishing  zone  would  be  the 
first  step  toward  the  undesirable  forma- 
tion of  a  12-mile  territorial  sea. 

In  1966  the  Navy  merely  entered  no 
objection  to  the  zone— it  did  not  sup- 
port the  establishment  of  the  zone.  In 
retrospect,  that  may  have  been  a  mis- 
take since  the  U.S.  12  mile  fisheries 
zone  lends  credence  to  an  approaching 
12-mile  territorial  sea.  The  argument 
that  such  a  zone  was  needed  because  of 
Soviet  intelligence  activities  was  ad- 
vanced by  the  interests  that  wanted  the 
zone  established.  It  was  never  stated 
that  the  AGIs— though  they  might  have 
trawler  hulls— were  warships  and  not 
fishing  vessels. 

Since  the  enactment  of  Public  Law 
89-658,  there  have  been  constant  efforts 
on  the  part  of  various  interested  lobbies 
to  widen  the  scope  of  the  law  to 
prohibit  all  manner  of  activities  to 
foreign  fishing  vessels  within  the  zone, 
not  just  the  extraction  of  fish  from  the 
zone. 

The  most  recent  effort  accomplished 
the  enactment  of  Senate  bill  1752  (S. 
1752)  over  opposition  by  the  Depart- 
ment of  Defense.  The  wording  of  this 
amendment,  which  makes  it  unlawful 
for  any  non-U. S.  vessel  "to  engage  in 
activites  in  support  of  a  foreign  fishery 
fleet"  within  the  contiguous  fishing 
zone  or  territorial  sea,  could  be  mis- 
interpreted as  authorizing  interference 
with  activities  which  do  not  have  any 
relation  to  the  protection  of  living 
resources  of  the  territorial  sea  or  fish- 
eries zone. 

This  is  but  a  single  illustration  of 
how  specialized  legislation  can  have 
highly  undesirable  side  effects.  The 
DOD  continues  to  maintain  that  the 
fisheries  zone  is  high  seas  for  the  pur- 
pose ol  navigation  and  that  to  qualify 
the  right  to  navigate  or  operate  in  the 
area  could  be  seen  by  others  as  a  claim 
of  a  12-mile  territorial  sea  rather  than  a 
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contiguous  fisheries  zone.  A  series  of 
similar  special-purpose  hills  could  he 
extremely  detrimental  to  our  presently 
avowed  position  supporting  the  mainte- 
nance of  the  3-mile  territorial  sea  rule. 

The  United  Slates  initially  supported 
the  3-mile  limit  in  1793  when  Secretary 
of  State  Jefferson  informed  the  British 
and  French  Ministers  that  the  United 
Slates  had  adopted  a  3-mile  zone;  it  has 
never  claimed  a  greater  distance  as  the 
hreadth  of  the  territorial  sea.  It  has  been 
the  traditional  position  of  the  United 
States,  moreover,  that  the  3-mile  limit  is 
not  only  domestic  law  hut  that  3  miles 
has  been  the  maximum  breadth  of  the 
territorial  sea  it  need  recognize  oft  the 
coasts  of  other  states.  The  United  States 
has  continued  to  support  the  doctrine 
of  the  freedom  of  the  seas  by  vigorously 
opposing  the  claims  of  other  govern- 
ments to  extend  unilaterally  their  terri- 
torial seas  beyond  3  miles. 

This  problem  of  the  gradual  uni- 
lateral extension  of  the  territorial  sea  of 
coastal  stales  exists  where  military 
operations  are  concerned.  All  of  us 
know  that  if  the  United  Stales  forced 
Soviet  warships  to  stay,  let  us  say,  at 
least  200  miles  from  our  coast,  then  not 
just  the  Soviet  Union,  but  every  country 
in  the  world,  would  have  a  basis  to 
demand  that  American  warships  stay 
200  miles  from  their  coasts. 

Hut  when  you  have  to  explain  this  to 
a  newspaper  editor  who  is  involved  in  a 
crusade  against  the  presence  ol  Soviet 
intelligence  ships  off  our  coast,  you  are 
put  in  the  difficult  position  of  saying 
that,  on  balance,  the  defense  of  the 
United  States  is  better  served  if  we  let 
those  Russian  ships  stay  there.  But,  I 
ask  you,  would  this  be  true  if  it  were 
not  for  the  worldwide  deployment  oi 
our  air  and  naval  forces?  It  is  therefore 
not  surprising  that  many  developing 
countries  which  perceive  no  direct  inter- 
est in  using  the  seas  at  great  distances 
from  their  shore  feel  that  there  is 
something  to  gain  and  very  little  to 
lose-  in  extending  their  territorial  seas. 


The  Navy  is  one  of  the  strongest 
supporters  of  freedom  of  the  seas.  While 
new  and  varied  uses  are  emerging,  navi- 
gation and  commerce  remain  the  most 
valuable  uses  of  the  ocean.  Efforts  by- 
coastal  states  to  impose  unjustifiable 
restrictions  and  to  improperly  en- 
compass world  sealanes  within  claimed 
territorial  waters  must  be  resisted.  Such 
unilateral  attempts  to  extend  sovereign 
control  will  create  confrontation  situa- 
tions with  great  potential  for  conflict. 
Very  important  problems  of  mobility 
are  involved.  For  example,  while  the 
right  of  innocent  passage  of  vessels 
through  international  straits  may  not  be 
suspended,  there  are  disputes  regarding 
the  application  of  this  right  to  warships 
and  regarding  the  application  of  the 
criteria  for  identifying  international 
straits.  Should  the  right  to  establish  a 
broader  territorial  sea  be  conceded  with- 
out concomitant  guarantees  of  passage 
through  waters  of  straits,  interpretation 
of  the  right  of  innocent  passage  would 
become  extremely  critical.  For  example, 
some  states  have  claimed  a  unilateral 
right  to  determine  what  kinds  of  passage 
are  innocent  even  when,  by  objective 
standards,  passage  is  clearly  not  pre- 
judicial to  peace,  good  order,  or  security 
within  the  coastal  state.  Well  over  100 
straits  which  would  be  within  the  sover- 
eign territory  of  coastal  states  if,  for 
example,  a  12-mile  territorial  sea  were 
conceded,  might  then  be  closed  to 
transit  by  possibly  capricious  interpreta- 
tions of  the  right  of  innocent  passage. 
The  Straits  of  Gibraltar,  Dover,  Bab  el 
Mandeb.  and  Malacca  would  be  among 
them.  The  disruptive  effect  that  such 
actions  might  have  on  our  naval  opera- 
tions is  obvious.  Unless  navigational 
guarantees  are  internationally  recog- 
nized by  international  agreement,  the 
ll.S.  INavy  cannot  afford  to  lend  its 
support  or  recognition  to  unilateral  ter- 
ritorial sea  claims  in  excess  of  3  miles. 
Neither  eoidd  the  \ir  Force,  I  mijihl 
add,  since  no  right  of  innocent  passage 
for  stale  aircraft  exists  on   the  airspace 
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above  territorial  waters.  Of  course,  one 
factor  which  could  significantly  affect 
our  continued  adherence  to  the  3-mile 
policy  would  be  to  negotiate,  preferably 
on  a  multilateral  basis,  for  the  mainte- 
nance of  high  seas  passageways  through 
international  straits  regardless  of  the 
breadth  of  the  territorial  sea.  Such  a 
development  would  mitigate  possible 
extensions  of  territorial  seas  without 
unduly  jeopardizing  the  worldwide 
mobility  of  our  naval  forces. 

Jn  addition  to  the  international  prob- 
lems raised  by  the  dispute  over  the 
proper  breadth  of  territorial  seas,  there 
are  additional  problem  areas  involving 
the  oceanic  regimes  which  are  of  inter- 
est to  the  Navy.  The  continued  dis- 
covery of  new  sources  of  both  minerals 
and  foods  in  the  seas  and  on  the  ocean 
floor  has  occasioned  a  fantastic  increase 
in  the  emphasis  on  the  development  of 
our  technological  ability  to  extract 
these  resources  on  a  practical  and  com- 
petitive basis.  In  any  area  in  which  rapid 
utilization  oecurs,  the  development  ol  a 
set  of  valid  rules  or  guidelines  to  sale- 
guard  against  conflict  among  the  various 
users  will  be  necessary.  The  develop- 
ment of  such  a  set  of  rules  is  of  prime 
interest  to  the  Navy.  We  will  un- 
doubtedly be  called  upon  to  protect  our 
nationals  and  their  economic-  activities 
on  the  ocean  floor  beyond  what  are 
now  recognized  as  areas  of  coastal  sover- 
eignty. Equally  important  will  be  our 
task  of  ensuring  the  proper  utilization 
of  these  seabed  areas  in  the  preservation 
of  our  national  security. 

The  seabed  areas  to  which  I  have 
been  referring  are  generally  divided  into 
two  principal  regimes:  the  Continental 
Shelf  and  the  deep  ocean  floor. 

The  Continental  Shelf  is  defined  by 
the  1 958  Geneva  Convention  on  the 
Continental  Shelf  as  the  seabed  and 
subsoil  of  the  "the  submarine  areas 
adjacent  to  the  eoasl  but  outside  the 
area  of  lite  territorial  sea,  to  a  depth  of 
200  meters,  or  beyond  that  limit,  to 
where     the    depth    of    the    superjacent 


waters  admits  of  the  exploitation  of  the 
natural  resources  of  said  areas."  This 
convention  embodies  what  we  may  call 
the  international  law  of  the  Continental 
Shelf.  The  rules  laid  down  by  this 
convention  further  provide  that  the 
coastal  state  shall  exercise  "sovereign 
rights"  in  these  areas  for  the  purpose  of 
exploration  and  exploitation  of  the 
natural  resources  of  the  seabed  and 
subsoil  thereof.  It  must  be  noted  that 
this  important  convention  affects  only 
exploration  and  exploitation  of  the 
natural  resources  on  the  shelf.  The 
consent  of  the  coastal  state  must  be 
obtained  "in  respect  of  any  research 
concerning  the  Continental  Shelf  and 
undertaken  there."  The  convention,  by 
its  own  terms,  in  no  way  affects  the 
character  of  the  superjacent  waters  as 
high  seas  which  remain  open  to  all  and 
subject  to  the  sovereignty  of  no  nation. 

The  Continental  Shelf  is  becoming 
increasingly  important  as  the  techno- 
logical ability  to  exploit  its  resources 
advances  at  an  ever-accelerating  rate.  An 
increasing  number  of  corporations 
throughout  the  world  are  taking  an 
active  interest  in  undersea  operations. 
They  are  developing  tools  and  tech- 
nology for  extended  operations  on  the 
Continental  Shelf.  The  scientific  and 
academic  communities  are  also  con- 
ducting many  research  and  development 
projects  aimed  at  increasing  man's  effec- 
tiveness beneath  the  ocean's  surface. 

At  present  the  extent  of  a  nation's 
jurisdiction  over  the  resources  of  the 
Continental  Shelf  is  governed  by  the 
"200  meter  or  exploitability  depth"  test 
of  the  1958  Continental  Shelf  Conven- 
tion. This  convention,  however,  con- 
tains no  precise  definition  of  the  outer 
boundary  of  the  shelf.  As  a  result, 
domestic  and  international  controversy 
has  arisen  as  to  the  ultimate  boundary 
of  a  nation's  Continental  Shelf.  The 
waters  have  become  more  and  more 
muddy  as  the  arguments  concerning 
various  boundary  theories  proliferate. 

The  United  States  has  been  a  leader 
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in  discussions  of  this  complex  issue  in 
many  international  forums.  It  is  particu- 
larly likely  that  this  matter  will  receive 
considerable  attention  in  the  United 
Nations  Seaheds  Committee.  The 
United  States  has  clearly  indicated  the 
importance  of  establishing  a  precise 
Continental  Shelf  boundary  and  has 
supported  the  principle  that  as  soon  as 
practicable  an  internationally  agreed 
boundary  should  be  determined. 

The  complex  problems  involved  in 
arriving  at  a  precise  outer  boundary  for 
the  Continental  Shelf  have  not  damp- 
ened world  interest  in  discussing  regimes 
for  the  deep  ocean  floor  beyond  the 
Continental  Shelf.  This  broad  expanse— 
almost  7  miles  deep  at  points— is  largely 
unknown  and  unexplored.  Yet  the  very 
mystery  of  the  deep  ocean  floor  stimu- 
lates some  to  assume  that  it  is  a  vast 
storehouse  of  easily  available  riches. 
This,  in  turn,  has  prompted  lively  inter- 
est in  the  legal  problems  involved  in  the 
utilization  of  this  area.  The  Navy  is,  of 
course,  also  interested  in  these  problems 
from  the  standpoint  of  the  military 
utilization  of  these  seaheds. 

Some  have  suggested  that  we  divide 
the  ocean  floor  between  coastal  states 
with  median  lines,  much  the  same  way 
as  the  seabed  in  the  North  Sea  has  been 
divided.  We  must  consider  the  fact  that, 
under  a  median  line  formula,  the  United 
States  would  receive  only  a  very  narrow 
strip  in  the  Atlantic  and  that  small 
islands  in  the  Pacific,  some  under  Euro- 
pean control,  would  become  the  center 
of  enormous  seabed  domains. 

Others  have  urged  turning  the  deep 
ocean  seabed  over  to  the  United  Na- 
tions. Ambassador  Pardo  of  Malta  has 
proposed  creating  a  new  international 
authority  with  broad  powers  to  adminis- 
ter and  police  the  deep  ocean  floor. 
Senator  Pell  of  Rhode  Island  has 
slopped  short  of  this,  proposing  that  the 
United  Nations  be  given  leasing  au- 
thority over  the  deep  ocean  floor  in 
much  the  same  way  as  the  Interior 
Department   has  leasing  authority  over 


our  Continental  Shelf. 

There  are,  however,  respected  voices 
in  both  national  and  international 
forums  which  urge  that  wc  have  loo 
soon  become  intoxicated  with  the 
promise  of  riches  in  the  deep  oceans; 
that  we  have  little  idea  of  what  is  to  be 
found  there  and  will  not  be  able  to 
conduct  economical  operations  in  this 
area  for  many  years  to  come.  These 
people  urge  that  mankind  has  a  far 
greater  interest  at  this  time  in  a  unified 
effort  to  explore  the  ocean  floor  than  in 
becoming  embroiled  in  premature  legal 
and  political  disputes. 

The  problems  involved  in  regulation 
of  a  largely  unknown  environment  have 
been  involved  in  recent  seabed  dis- 
armament discussions.  The  United 
States  has  constantly  advocated  steps  to 
avoid  the  seabeds  becoming  an  arena  for 
another  round  of  the  arms  race  and  has 
now  agreed  with  the  Soviet  Union  on  a 
draft  treaty  which  was  presented  to  the 
Conference  of  the  Committee  on  Dis- 
armament (CCD)  in  Geneva  recently. 
The  joint  draft  treaty  would  prohibit 
emplanting  or  emplacing  any  objects 
with  nuclear  weapons  or  any  other 
types  of  weapons  of  mass  destruction  as 
well  as  structures,  launching  installa- 
tions, or  other  facilities  specifically  de- 
signed for  storing,  testing,  or  using  such 
weapons  on  the  seabed  and  ocean  floor 
or  the  subsoil  thereof.  The  treaty  pro- 
hibitions would  apply  beyond  the  maxi- 
mum contiguous  zone  provided  for  in 
the  1()58  Geneva  Convention  on  the 
Territorial  Sea  and  Contiguous  Zone. 

Certainly  agreement  on  this  draft 
treaty  indicates  that  on  important  items 
of  significant  interest  cooperation  be- 
tween the  worlds  two  superpowers  is 
feasible.  However,  it  must  also  be  noted 
that  whatever  the  outcome  of  the  sea- 
beds  disarmament  talks  or  the  ultimate 
form  of  any  treaty  which  may  emerge, 
the  many  and  diverse  views  expressed  in 
these  negotiations  thus  far  clearly  point 
up  the  need  for  further  hard  knowledge 
of  the  deep  ocean  floor. 
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From  the  point  of  view  of  the  Navy, 
it  may  he  in  our  hest  interest  with 
respect  to  the  deep  ocean  floor  to 
follow  those  who  insist  that  we  apply 
the  doctrine  of  freedom  of  the  seas.  In 
this  case  there  would  be  no  distinction 
in  international  law  between  the  legal 
status  of  the  high  seas  and  that  of  the 
subjacent  seabed  beyond  the  Continen- 
tal Shelf.  Where  navigation  of  subma- 
rines is  involved,  we  certainly  are  in- 
terested in  free  seas.  With  respect  to 
deep  submersibles  that  will  transit  the 
bottoms  by  partial  physical  contact 
with  the  bottom,  we  are  anxious  to 
preserve  free  navigation  on  the  ocean 
floor.  Nevertheless,  there  will  be  those 
who  will  advocate  the  adoption  of  a 
doctrine  recognizing  the  seabeds  areas  as 
being  capable  of  being  appropriated  by 
the  first  occupier.  With  the  advent  of 
mining  operations  on  the  deep  ocean 
floor,  it  is  inevitable  that  there  will  be 
those  who  will,  in  the  interest  of  devel- 
oping the  resources  of  the  sea,  seek  state 
protection  of  areas  capable  of  exploita- 
tion. This  may  lead  to  claims  of  outright 
sovereignty  of  the  deep  ocean  floor.  If, 
ultimately,  national  control  is  estab- 
lished to  the  full  depth  of  the  ocean, 
effectively  20,000  feet,  then  there  exists 
the  complex  and  politically  hazardous 
international  task  of  dividing  a  territory 
more  than  three  times  as  large  as«  that  of 
the  worlds  landmass. 

A  reasonable  accommodation  of 
users  in  accordance  with  the  doctrine  of 
freedom  of  the  seas  may  be  the  most 
promising  approach  at  this  stage.  As- 
suming the  remote  possibility  that  a 
conflict  between  two  exploiters  of  the 
deep  ocean  floor  were  to  arise  in  the 
immediate  future,  it  is  clear  that  such  a 
controversy  would  be  governed  by  inter- 
national law.  At  the  very  least,  the 
principle  of  freedom  of  the  seas  would 
apply.  It  has  been  accepted  by  seafaring 
nations  for  centuries  that  freedom  of 
the  high  seas  shall  be  exercised  with  a 
reasonable  regard  to  the  interests  of 
other    states    in    their   exercise    of   the 


freedom  of  the  seas. 

Today  we  face  a  plethora  of  fishing 
interests  and  oil  interests,  as  well  as 
political  interests  which  view  the  oceans 
as  an  area  of  experimentation  in  interna- 
tional organization. 

These  interests  have  at  their  disposal 
a  large  battery  of  extremely  competent 
and  aggressive  legal  representatives. 
Each  group  appears  to  be  single- 
mindedly  pursuing  its  own  ends.  Cer- 
tainly, these  diverse  interests  can  and 
will  be  accommodated  in  a  friendly 
manner.  But,  the  only  way  in  which  the 
Navy  can  hope  to  advance  its  mission  to 
safeguard  the  national  security  is  to 
meet  these  challenges  with  equal  prepa- 
ration and  expertise.  Everyone  can 
come  up  with  a  mockup  of  defense 
reasons  for  supporting  any  proposal. 
The  challenge  is  for  the  Navy  to  take 
the  lead  by  making  fine  "on  ballance" 
military  decisions  and  advancing  them 
persuasively  and  in  unison. 

The  lawyer  can  do  no  more  than  help 
his  client  decide  and  then  do  everything 
possible  to  insure  that  his  client  suc- 
ceeds. For  this  we  need  penetrating 
analysis  and  deep  reflection,  with  the 
sober  realization  that  severe  restrictions 
on  the  Navy's  right  to  go  where  it  needs 
on  and  under  the  seas  will  hamper  its 
vital  mission  and  inevitably  affect  its 
central  role  in  U.S.  strategic  and  tactical 
planning. 

Man  has  now  stepped  on  the  moon 
—which  dramatically  reminds  us  that  no 
area  will  remain  forever  inaccessible  to 
mankind.  However,  the  first  footprints 
on  the  lunar  surface  do  not  constitute  a 
superhighway  which  requires  immediate 
formulation  of  an  extensive  traffic  regu- 
lation code.  Likewise,  the  first  steps  of 
man  into  the  depths  of  ocean  space  do 
not  signal  the  need  to  immediately 
abandon  the  international  law  of  the  sea 
which  has  evolved  over  hundreds  of 
years.  This  body  of  law  cannot  and 
should  not  be  prematurely  replaced 
with  new  legal  regimes  designed  to  meet 
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new   needs  and   uses  which  are  at  best 
only  partially  foreseeable. 

Even  with  regard  to  the  classic  use  of 
the  surface  of  the  high  seas  for  naviga- 
tion, we  are  faced  with  immediate  and 
perplexing  international  legal  problems. 
An  example  of  such  a  problem  has 
arisen  as  a  result  of  the  rapid  Soviet 
buildup  of  naval  forces  in  the  Mediter- 
ranean Sea. 

Since  the  Arab-Israeli  war  in  June 
1967,  we  have  been  faced  with  this 
important  naval  confrontation  in  the 
Mediterranean.  The  strategic  and  politi- 
cal implications  of  this  confrontation 
are  weighty  indeed.  However,  I  would 
like  to  describe  briefly  the  legal  context 
in  which  the  Soviet  Fleet,  and  in  par- 
ticular its  submarine  fleet,  meets  the 
American  Fleet. 

There  is  nothing  unique  in  having 
large  naval  fleets  of  two  potentially 
hostile  maritime  powers  deployed  on 
the  high  seas  in  peacetime.  Indeed,  I  can 
think  of  no  extended  period  of  time  in 
modern  history  when  this  has  not  been 
the  case.  It  is  only  natural  for  these 
fleets  to  seek  maximum  information 
regarding  their  respective  operations  and 
deployments.  There  is  no  legal  prohibi- 
tion to  observation  of  naval  operations 
on  the  high  seas.  Such  activities  are 
lawful  so  long  as  the  observer  does  not 
unreasonably  interfere  with  the  activi- 
ties of  the  observed  vessels— and  vice 
versa.  Specifically,  when  the  vessels  are 
near  each  other  and  there  may  be  risk  of 
collision,  they  must  respect  the  detailed 
"rules  of  the  road"  established  by  the 
international  regulations  for  preventing 
collisions  at  sea. 

However,  from  a  legal  point  of  view, 
vessels  engaged  in  ASW  operations 
present  somewhat  unique  problems. 
These  problems  arise  from  the  fact  that 
although  there  are  highly  detailed  navi- 
gational rules  regarding  surface  ships 
which  are  near  each  other,  this  is  not 
the  case  with  submerged  submarines. 
The     international    rules    of    the    road 


generally   apply   only   to  vessels  on  the 
surface. 

This  does  not  mean  there  is  no  law 
on  the  subject,  but  rather  that  general 
principles  of  law  have  not  been  given 
detailed  application  in  an  international 
treaty.  Thus,  the  problem  is  that  of 
applying  these  general  legal  principles  to 
operational  facts.  From  existing  prin- 
ciples we  can  generally  conclude  that 
naval  forces  in  time  of  peace  must 
exercise  prudent  seamanship  to  avoid 
endangering  foreign  submarines  and 
must  not  unreasonably  interfere  with 
their  right  to  navigate  or  conduct  other 
lawful  activities  on  or  under  the  high 
seas. 

However,  in  the  context  of  main- 
taining a  submarine  contact,  additional 
unique  facts  are  introduced.  A  specific 
example  of  this  problem  might  be  help- 
ful. There  is  some  judicial  authority  to 
the  effect  that  a  submarine  navigating 
submerged  has  a  duty  to  remain  clear  of 
all  surface  ships.  However,  the  rationale 
of  the  case  was  that  since  the  location 
of  the  submarine  could  not  be  ascer- 
tained by  other  vessels  unless  it  was  on 
the  surface,  the  burden  of  staying  clear 
necessarily  falls  upon  the  submarine.  It 
is  therefore  doubtful  whether  this  legal 
precedent  has  any  significant  value 
where  the  surface  ships  involved  have 
substantial  capability  to  delect  the 
presence  of  the  submerged  submarine, 
and  are,  in  fact,  deployed  for  that 
purpose. 

The  international  regulations  for  pre- 
venting collisions  at  sea  were  designed 
to  deal  with  situations  arising  out  of 
normal  maritime  traffic.  Although  their 
legal  application  is  not  so  limited,  there 
are  no  specific  rules  designed  to  handle 
a  situation  where  one  vessel  actually 
desires  to  remain  in  close  proximity 
with  foreign  vessels  over  a  substantial 
period  of  time.  Therefore,  we  and  other 
large  naval  powers  must,  recognizing  the 
necessity  of  observing  foreign  naval 
operations  on  the  high  seas,  rely  on 
general  rules  requiring  prudent  seaman- 
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ship  and  prohibiting  unreasonable  inter- 
ference. 

The  right  of  the  United  States  to 
conduct  naval  exercises  on  the  high  seas 
is  protected  under  international  law 
from  unreasonable  interference.  It 
would  be  difficult  to  attempt  to  lay 
down  hard  and  fast  rules  of  reasonable- 
ness in  advance  where  ASW  operations 
are  concerned.  The  reason  for  this  is 
relatively  simple.  Both  the  United  Stales 
and  the  Soviet  Union  have  interests  on 
both    sides   of   the    issue.   We   are   each 


concerned  with  the  rights  of  our  sub- 
marines as  well  as  our  ASW  forces.  It 
would  be  impractical  to  lay  this  ques- 
tion before  a  large  international  con- 
ference in  order  to  develop  a  lawmaking 
treaty  on  the  subject. 

This  is  not  an  ideal  situation,  but  it 
illustrates  that  in  practice  a  situation 
no!  subject  to  existing  detailed  legal 
rules  can  prove  generally  workable. 
Soviet  reaction  to  quite  a  few  contacts 
indicates  they  consider  them  significant 
naval  incidents. 


t 
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MARINE  MINERAL  RESOURCES: 
NATIONAL  SECURITY  AND  NATIONAL  JURISDICTION 


Robert  A.  Frosch 


Introduction  The  various  leaflets  and 
letters  announcing  this  Symposium  have 
listed  "Matters  of  Military  Concern"  as 
the  topic  of  my  address.  Considering  the 
far-reaching  complexities  involved  with 
the  oceans'  resources  today  and  at  the 
same  lime,  the  vastness  of  the  military's 
oceanic  interests,  and  responsibilities,  I 
think  it  is  important  that  we  word  the 
topic  with  greater  precision  to  read 
"Matters  of  Military  Concern  Connected 
with  Marine  Mineral  Resources." 

The  scope  and  nature  of  civil  activi- 
ties in  the  oceans  and  on  the  seaheds  is 
increasing  rapidly,  and  current  techno- 
logical developments  indicate  that  ex- 
ploitative activities  on  and  heyond  the 
continental  shelves  will  continue  to 
grow  in  hoth  magnitude  and  variety. 
Such  growth  will  logically  result  in 
various  types  of  physical  plants  lor 
extractive  or  processing  purposes,  trans- 
portation and  life  support  systems, 
power  generation  plants  and  other 
appurtenances  of  marine  mineral  indus- 
trial activity. 

At  the  same  time,  international  po- 
litical interest  in  the  oceans  and  seaheds 
has  been  aroused  in  recent  years  by  the 
1958  and  1900  United  Nations  Con- 
ferences on  the  Law  of  the  Sea,  hy  the 
growing  international  exploitation  of 
fisheries,  by  the  seaward  steps  of  the 
petroleum    industry,    and    hy    growing 


interest  in  the  exploitation  of  marine 
mineral  resources.  This  is  also  demon- 
strated in  part  hy  the  current  activities 
of  the  United  Nations1  \d  Hoc  Com- 
mittee on  the  Seaheds,  and  by  sugges- 
tions from  various  quarters,  hoth  at 
home  and  abroad,  to  the  effect  that 
man  is  churning  the  oceans  into  legal 
chaos,  and  consequently  sweeping  new 
international  legal  action  is  required  to 
define  a  law  of  the  seabed.  We  can 
expect  this  interest  to  increase  rather 
than  diminish  in  the  future. 

Both  the  technological  and  the  po- 
litical developments  relating  to  marine 
mineral  resources  are  of  professional 
concern  to  the  military:  the  first,  be- 
cause they  will  give  rise  to  a  new  order 
of  military  requirements  along  with  new 
problems  i>f  accommodation  between 
military  and  other  uses;  the  second, 
because  they  have  the  potential  for 
changing  the  traditional  nature  of  the 
freedom  of  the  seas,  and,  in  so  doing, 
would  have  major  implications  for  mili- 
tary aspects  of  the  Nations  security. 

Accordingly,  I  would  like  to  address 
three  topics:  (1)  requirements  for  mili- 
tary capability  arising  in  connection 
with  the  exploitation  of  the  mineral 
resources  of  the  world  ocean;  (12)  prob- 
lems of  accommodation  between  mili- 
tary and  nonmilitary  uses  arising  from 
the    exploitation;  and   (3)   problems   in 
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legal  regimes  (including  arms  control 
regimes)  triggered  (at  least  in  part)  by 
the  problems  and  prospects  of  exploita- 
tion. In  discussing  these  subjects  I  will 
consider  them  from  the  point  of  view  of 
one  responsible  for  military  uses  of  the 
oceans  and  of  military  security,  giving  at 
best  only  passing  notice  to  oilier  aspects 
of  overall  national  security,  of  which 
military  security  is  only  one  ingredient. 
Many  other  aspects  of  these  problems 
are  being  covered  elsewhere  in  this 
Symposium. 

This  is  an  exceedingly  complex  sub- 
ject, and  many  diverse  views  are  being 
considered.  The  statements  made  in  this 
paper  should  be  considered  as  my 
thoughts  on  the  subject  and  should  not 
necessarily  be  interpreted  as  repre- 
senting official  governmental  positions. 

Military  Uses  and  Responsibilities  in 
the  Oceans.  As  a  foundation  for  my 
discussion,  I  will  describe  some  of  the 
principal  aspects  of  the  involvement  of 
the  military  with  the  sea. 

Many  military  uses  of  the  ocean  stem 
from  general  uses  of  the  ocean:  Where 
man  goes  his  problems  go,  where  man's 
problems  go  his  conflicts  go,  and  where 
man's  conflicts  go  his  military  forces 
follow.  I  note  parenthetically  that  it 
sometimes  seems  to  be  implicitly  as- 
sumed that  removal  of  the  military 
forces  somehow  removes  the  conflicts 
and  the  problems,  but  I  see  no  reason  to 
believe  this,  except  in  the  occasional 
case  where  the  presence  of  the  military 
force  makes  the  problem  or  the  conflict. 
In  any  case  we  may  call  this  the  first 
class  of  military  uses  of  the  oceans; 
"General  use  of  the  oceans.1' 

A  second  class  of  military  uses  of  the 
ocean  stem  from  special  properties  of 
the  ocean,  including  the  fact  that  there 
is  no  sovereignty  there,  the  fact  that  the 
sea  provides  special  kinds  of  conceal- 
ment, and  the  fact  that  it  is  an  arena 
generally  empty  of  human  population 
concentrations. 


A  third  class  of  military  uses  stems 
from  uses  generated  in  response  to  the 
military  uses  called  out  by  the  first  two 
classes,  and  by  those  in  the  third  class. 
(I  fold  the  third  class  into  itself  to  avoid 
a  useless  sequence.) 

Within  these  categories  lies  a  wide 
range  of  present  and  possible  future 
military  activities,  most  of  which  can  be 
influenced  by  changes  in  national  or 
international  views  of  jurisdiction,  or  by 
access  to  and  use  of  the  ocean  floors 
and  seabeds;  changes  that  could  result 
from  international  political  action  re- 
lated primarily  to  the  world's  marine 
mineral  resources. 

Included  in  the  phrase  "general  use 
of  the  oceans"  are  the  traditional,  time- 
honored  uses  of  the  world's  oceans  to 
move  military  forces  to  or  against 
foreign  shores  and  to  prevent  such 
movements  against  our  own  shores. 
General  use  includes  the  protection  of 
U.S.  shipping,  fishing,  and  other  prop- 
erty at  sea;  it  includes  the  entire  spec- 
trum of  naval  activity-surface,  sub- 
surface and  in  the  air  above  the  seas. 
Such  use  is  the  essence  of  naval  power; 
if  we  are  not  careful  in  how  we  tamper 
with  the  factors  that  permit  it  we  may 
harm  our  national  interest. 

In  the  second  category,--" military 
uses  generated  by  special  properties  of 
the  oceans, "--we  include  those  uses 
which  take  advantage  of  the  mobility 
and  concealment  made  possible  by  the 
marine  environment.  The  flexible  and 
highly  invulnerable  POLARIS  deter- 
rence system  is  a  prime  example  of  such 
use,  as  the  follow-on  POSEIDON  system 
will  be. 

The  third  category ,--"military  uses 
generated  by  other  military  and  by  civil 
uses, "--includes  such  activities  as  anti- 
submarine warfare;  air  defense  of  fleets, 
forces,  and  merchant  shipping;  subma- 
rine warfare,  mine  warfare;  search, 
rescue,  and  salvage  missions;  and 
oceanographic  forecasting.  Within  this 
category,  there  are  several  possible  mili- 
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tary  uses  of  the  continental  shelves  and 
seabeds.  Saturation  diving  techniques, 
lor  example,  together  with  future  sub- 
nicrsiblcs,  sensors  and  tools  may  permit 
greater  military  use  of  ihe  ocean  floor. 
Such  use  could  well  be  threatened  or 
limited  by  changes  in  the  legal  regime 
for  the  deep  oceans. 

Requirements  Arising  from  Exploita- 
tion. As  the  Nations 's  civil  activities  in 
the  oceans  and  on  the  seabeds  increase, 
the  Navy  can  expect  a  considerable 
increase  in  tasks  and  requirements.  At 
present,  for  example,  a  worldwide  civil 
and  military  salvage  network  is  in  opera- 
tion under  Navy  management  and  con- 
trol. 

By  law  (PL-513  of  the  80th  Congress 
and  10  U.S.  Code  7361,  et.  seq.)  and 
policy  (OPNAVINST  4740.2B),  while 
the  Navy  does  not  commit  itself  to 
maintain  salvage  facilities  in  excess  of 
Navy  requirements,  the  Secretary  of  the 
Navy  can  and  does  provide  necessary 
salvage  facilities  for  public  and  private 
vessels  upon  suitable  terms.  In  effect, 
the  Navy  is  the  principal  salvage  agency 
of  the  federal  government,  working  with 
Navy  vessels  and  contract  services  to  fill 
gaps  in  normal  commercial  salvage  capa- 
bilities where  necessary.  This  work  is 
carried  out,  worldwide,  by  the  Super- 
visor of  Salvage  working  under  the 
Naval  Ship  Systems  Command.  In  addi- 
tion, the  Navy  assists  the  Coast  Guard  in 
carrying  out  its  statu  tor)'  responsibility 
for  the  safety  of  life  and  property  at  sea 
by  providing  additional  men  and  ships 
when  required.  In  fact,  the  Navy  partici- 
pates in  the  traditional  law  of  the  sea: 
give  help  where  help  is  needed. 

The  growing  numbers  of  research 
ships,  submersiblcs,  and  divers;  and 
recreational  craft,  submersiblcs,  and 
divers;  operating  from  the  ncarshore  to 
the  deep  ocean  environment  will  in- 
evitably require  more  rescue  and  salvage 
operations.  For  example,  as  more  and 
more  divers  experiment  in  the  months 
and  years  to  come  with  saturated  diving, 


there  may  be  an  increased  need  for 
man-rated  hyperbaric  facilities  just  to 
handle  emergencies  resulting  from  such 
diving.  Also,  we  can  expect  that  in- 
creasing requirements  for  rescue  of  per- 
sonnel and  salvage  of  material  will  he 
the  inevitable  results  of  growth  in  the 
fishing  and  maritime  industries.  The 
possible  necessity  and  possibility  of 
expanding  the  Navy's  salvage  network 
and  increasing  its  capabilities  to  deal 
with  such  growing  requirements  is  cer- 
tainly worthy  of  the  most  serious  con- 
sideration. 

In  this  connection,  there  is  a  growing 
requirement  for  safety  certification  of 
commercial  and  recreational  sub- 
mersibles.  The  Coast  Guard  has  the 
responsibility  for  general  certification 
and  for  the  definition  of  standards  of 
safety,  etc.,  but  because  the  Navy  has 
the  greatest  capability  in  the  federal 
government  in  the  technology  of  sub- 
mersiblcs, we  are  working  with  the 
Coast  Guard  both  in  the  initial  stages  of 
standards  preparation,  and  to  assist 
them  in  acquiring  the  necessary  skills 
and  capabilities  to  carry  on  the  work 
themselves  in  the  long  term.  I  think  it 
worth  mentioning  at  this  point  that 
there  is  a  longt  tradition  of  cooperation 
between  Navy  and  Coast  Guard  in  carry- 
ing out  our  respective  peacetime  mis- 
sions, in  addition,  of  course,  to  our 
close  association  in  wartime. 

Navy  certification  of  commercial  or 
private  submersibles  is  only  in  connec- 
tion with  their  use  by  the  Navy  or  its 
personnel. 

As  mineral  exploration  and  exploita- 
tion activities  (be  they  for  sulphur, 
petroleum  products,  or  heavy  metals) 
increase  and  extend  seaward,  associated 
problems  will  increase,  not  only  for 
rescue  and  salvage  work,  but  also  for 
protection  and  policing  of  U.S. 
nationals  carrying  out  commercial  ac- 
tivities on  the  surface,  in  the  water 
column,  and  on  the  seabed. 

While  the  United  States,  of  course, 
looks    first    to    diplomatic    or   peaceful 
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legal  resolution  of  any  problem  of  the 
protection  of  its  citizens,  when  engaged 
in  lawful  activity  on  the  high  seas 
against  arbitrary  interference  by  other 
powers,  or  by  piracy,  this  has  to  be 
backed  up  by  a  military  potential.  This 
requirement  may  be  expected  to  extend 
to  similar  lawful  activity  in  the  water 
column  or  on  the  seabed.  Such  protec- 
tion would,  again,  presumably  be  a 
responsibility  shared  between  Navy  and 
Coast  Guard,  depending  somewhat  on 
the  nature  and  location  of  the  problem. 
Clearly  we  will  need  the  military  capa- 
bility to  operate  everywhere  technology 
permits  exploitation,  if  we  are  to  fulfill 
this  requirement 

These  new  and  increasing  challenges 
relating  to  marine  mineral  resources 
activities  are  functions  for  which  the 
Navy  and  Coast  Guard  will  accept  re- 
sponsibility as  part  of  their  overall 
missions.  We  should  remember,  how- 
ever, that  they  are  requirements  that 
may  demand  an  expanded  effort  on  the 
part  of  the  Navy  and  Coast  Guard  in 
terms  of  manpower,  operating  forces, 
shore  facilities,  and  funding. 

Problems  of  Accommodation.  An- 
other factor  of  interest  to  the  military, 
stemming  from  marine  technological 
development,  will  be  the  effect,  in  terms 
of  interference  or  hazards,  that  the 
growing  number  of  offshore  and  deep 
ocean  platforms,  structures,  ships  and 
related  activities  have  on  military  opera- 
tions in  the  marine  environment.  The 
Navy,  for  example,  will  have  to  be  more 
and  more  on  guard  against  physical 
interference  from  moving  objects;  in 
turn,  it  will  have  to  be  continuously 
aware  of  locations  at  which  there  are 
on-going  marine  resource  exploitation 
activities.  A  partial  list  of  expanding 
activities  posing  interference  problems 
would  include  fishing,  petroleum  ex- 
ploration, drilling,  petroleum  produc- 
tion operations,  salvage  work,  recrea- 
tional boating,  merchant  traffic,  and 
oceanographic  surveys  being  conducted 


by  means  of  ships,  buoys,  free  subrner- 
sibles,  towed  submersibles,  tethered  sub- 
mersibles,  seabed  vehicles,  and  seabed 
installations. 

A  recent  review  of  the  situation 
indicates  that  naval  operations  involving 
individual  ship  exercises  have  been  most 
affected  by  (and  presumably  have  most 
affected)  nonmilitary  oceanic  activities 
which  have  included  fishing,  merchant 
traffic,  recreational  boating,  and  ocean 
survey  operations.  To  a  lesser  degree, 
amphibious,  gunnery,  and  replenish- 
ment operations,  antisubmarine  warfare 
exercises,  and  air-sea  rescue  operations 
have  been  affected  by  the  same  kinds  of 
interference.  Minesweeping  and  mine 
hunting  experimental  work  and  exer- 
cises have  experienced  interference  from 
recreational  boating,  fishing  activities, 
oil  drilling  operations,  and  the  establish- 
ment of  artificial  reefs. 

While  nonmilitary  interferences  have 
increased  in  recent  years,  they  have  not, 
by-and-large,  created  serious  problems 
for  the  Navy,  and  we  hope  that  naval 
operations  have  not  created  serious 
problems  for  others.  In  the  great  ma- 
jority of  reported  interference  incidents, 
the  Navy  ships  involved  have  either 
accommodated  or  adjusted  to  the  non- 
military  activity.  The  Navy  has,  for 
example,  modified  operations  suf- 
ficiently to  permit  their  completion 
with  minimum  interruption;  in  many 
cases  it  has  solved  the  interference 
problem  by  giving  more  sea  room  to  the 
nonmilitary  activity.  It  has  largely  ac- 
commodated the  oil  industry  in  this 
fashion  by  moving  seaward  and  away 
from  interaction  with  drilling  and  pro- 
duction operations. 

The  Navy  is  a  firm  believer  in  the 
concept  of  accommodation  of  many 
different  users,  a  concept  which  is,  of 
course,  fundamental  to  the  present  law 
of  the  sea.  For  example,  the  Convention 
on  the  Continental  Shelf  authorizes 
coastal  nations  to  erect  installations  on 
their    shelves    to    explore    and    exploit 
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seabed  and  subsoil  resources,  but  at  tbe 
same  time,  stipulates  that  this  exercise 
of  authority  must  not  result  in  any 
unjustifiable  interference  with  naviga- 
tion, fishing,  or  conservation  of  living 
resources.  The  Gulf  of  Mexico  offers  an 
excellent  example  of  the  successful 
application  of  this  concept  in  an  area  of 
high-intensity  marine  activity. 

In  sum,  while  this  "crowding"  of  the 
oceans  is  of  concern  to  the  military,  it 
does  not  pose  an  insurmountable  prob- 
lem. As  we  have  for  many  decades, 
suitable  arrangements  will  be  made  for 
multiple  users  using  the  historic  prin- 
ciple of  the  international  law  of  the  sea 
as  codified  in  Article  2  of  the  1958 
Geneva  Convention  on  Law  of  the  Sea. 

One  further  point  to  keep  in  mind, 
however,  is  that  it  is  not  necessarily  easy 
to  move  a  military  use  of  an  area.  The 
costs  may  be  high,  perhaps  so  high  as  to 
be  prohibitive,  particularly  when  exten- 
sive on  and  offshore  facilities  such  as 
ranges  are  involved.  This  suggests  the 
need  for  careful  long-range  planning  by 
all  potential  users  of  an  ocean  area  so 
that  future  conflict  may  be  minimized. 

Problems  Arising  from  Possible 
Legal  Regimes.  Present-day  naval  opera- 
tions are  conducted  in  an  international 
legal  regime  in  which  the  principle  of 
freedom  of  the  high  seas  prevails:  All 
nations  have  an  equal  right  to  use  the 
high  seas,  one  nation  may  not  un- 
reasonably interfere  with  the  lawful  use 
of  the  high  seas  by  another,  and  each 
nation  has  jurisdiction  over  activities 
conducted  on  the  high  seas  under  its 
flag  or  nationality. 

Under  the  present  regime,  national 
jurisdiction  over  exploration  and  exploi- 
tation of  the  seabed  is  limited  to  a 
relatively  narrow  offshore  area  adjacent 
to  the  coastal  nation  and  short  of  the 
deep  ocean  seabed.  In  general  terms,  the 
law  of  capture  applies  to  marine  mineral 
resources,  with  title  to  the  resources 
vesting  only  once  they  have  been 
dredged,  mined,  or  otherwise  removed. 


The  explorer  and  exploiter  are  both 
protected  and  limited  by  the  require- 
ment that  each  user  have  reasonable 
regard  for  the  activities  of  other  users. 
The  user's  nation  can  control  his  marine 
operations. 

Changes  to  the  international  law  of 
the  sea  will  undoubtedly  be  required,  as 
changes  have  been  required  and  made  in 
the  past.  In  all  likelihood,  it  will  be 
essential,  for  example,  for  nations  to 
agree  on  a  precise  outer  limit  for  the 
extension  of  national  jurisdiction  under 
the  regime  of  the  continental  shelf. 
Nations  may  also  ultimately  need  to 
resolve  conflict-of-use  problems  on  the 
seabed  and  subsoil  of  the  deep  oceans. 
As  indicated  by  my  earlier  comments, 
the  problem  of  such  conflicting  use  on 
the  high  seas  is  not  a  new  problem.  In 
the  past,  as  specific  problems  have 
arisen,  specific  solutions  under  interna- 
tional law  have  been  devised  to  provide 
for  an  accommodation  of  interests. 
Lying  behind  these  specific  rules  is  the 
general  rule  of  international  law  that 
one  use  of  the  high  seas  may  not 
unreasonably  interfere  with  other  lawful 

uses. 

Any     number     of     suggested     new 

regimes  for  the  world's  seabeds,  their 
exploitation,  and  their  ownership  are 
being  advanced,  most  involving  either 
greater  restrictions  or  greater  interna- 
tional involvement  than  does  the  pre- 
sent regime. 

Under  the  terms  of  a  Flag  State 
Regime,  for  example,  a  nation  would 
have  exclusive  jurisdiction  over  a  vessel 
flying  its  flag,  and  it  would  have  re- 
sponsibility with  regard  to  what  those 
individuals  operating  under  its  flag 
could  lawfully  do  in  light  of  the  rights 
of  other  nations.  The  nation  of  the 
marine  minerals  explorer  or  exploiter 
would  have  a  protective  interest  in  the 
resources  to  be  exploited  within  a  rea- 
sonable area,  although  national  sover- 
eignty over  areas  of  the  deep  ocean 
seabed  would  be  prohibited. 

The  Median  Line  Kegime  would  have 
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the  coastal  nations  divide  the  entire 
oceans,  seabeds  and  subsoil  among  them 
on  the  basis  of  median  lines  equidistant 
from  the  nearest  land.  In  its  ocean  area, 
the  shore  state  would  control  right  of 
access,  prescription,  and  appropriation. 

Alternatively,  the  International 
Registry  proposal  would  have  the  estab- 
lishment of  an  International  Registry 
Agency  which  would,  for  a  fee,  register 
flag  state  claims.  The  agency  would 
presumably  exercise  some  authority 
regarding  competing  claims,  thus  vali- 
dating certain  flag  state  claims. 

Going  one  step  further,  the  proposed 
regime  of  a  Limited  International  Au- 
thority would  establish  an  international 
agency  with  limited  rights  to  lease  the 
seabed  and  prescribe  regulations,  but  no 
general  ownership  rights. 

Finally,  a  regime  of  Complete  Inter- 
nationalization would  include  the  estab- 
lishment of  an  international  agency 
which  would  own  the  seabed,  the  sub- 
soil, and  their  resources  with  authority 
analogous  to  sovereignty  over  marine 
mineral  resources. 

I  would  like  now  to  point  out  an- 
other interim  approach  toward  clarifica- 
tion of  principles  related  to  different 
seabed  users.  I  refer  to  the  Seabed 
Principles  introduced  by  the  United 
States  at  last  month's  meeting  of  the 
U.N.  Ad  Hoc  Committee.  From  the 
military  viewpoint,  these  principles, 
intended  to  guide  nations  and  their 
nationals  in  the  exploration  and  use  of 
the  deep  ocean  floor  and  its  subsoil, 
offer  a  most  useful  approach  to  seabed 
problems.  They  do  not  imply  a  "freeze,, 
on  marine  mineral  resources  exploration 
and  exploitation  activities  while  specific 
seabed  rules  evolve  from  I  lie  practice  of 
seabed  users  or  are  negotiated  in  the 
abstract. 

Another  aspect  of  the  interaction  of 
resource  exploitation  and  military  uses 
involves  the  problem  of  arms  control. 
Mineral  resources  and  arms  control  do 
not  necessarily  travel  hand-in-hand;  the 
two  are  often  linked,  however,  in  pro- 


posed new  regimes  for  the  marine  en- 
vironment. As  any  arms  control  agree- 
ments relating  to  the  continental  shelves 
and  deep  ocean  floors  are  a  matter  of 
critical  concern  to  those  responsible  for 
the  Nation's  security,  a  brief  comment 
on  seabed  arms  control  proposals  being 
advanced,  either  as  part  of  the  proposed 
seabed  regimes  or  otherwise,  is  in  order. 

At  present,  subject  to  the  provisions 
of  the  United  Nations  Charter,  there  are 
few  restrictions  on  defensive  military 
deployment  and  activities  in  the  oceans. 
Coastal  state  consent  is  required  for 
territorial  sea,  and  to  some  extent  conti- 
nental shelf  operations.  Additionally, 
there  are  the  normal  constraints  of  the 
rules  of  war,  including  the  Geneva  Con- 
vention's, the  restraint  against  un- 
reasonable interference  with  other  users, 
and  the  limited  test  ban  treaty  which 
prohibits  underwater,  atmospheric,  and 
space  nuclear  tests.  The  various  arms 
control  proposals  which  have  been  dis- 
cussed, might,  among  other  things,  pro- 
hibit the  stationing  or  affixing  of 
nuclear  weapons  on  the  seabed,  restrict 
the  seabeds  of  the  world  for  peaceful 
uses  only  or  demilitarize  them  com- 
pletely. 

With  regard  to  these  proposals,  the 
point  I  wish  to  make  today  is  that 
several  nations  already  have  a  capability 
to  use  the  oceans  and  seabeds  for 
military  purposes.  This  situation  dic- 
tates that  any  international  effort  to 
limit  military  uses  of  the  continental 
shelves  and  deep  ocean  floors  must  be 
subject  to  truly  effective  controls  and 
measures  for  verification:  the  ascertain- 
ment of  treaty  violations  on  the  part  of 
other  nations. 

General   Concluding  Remarks.  In  all 

of  the  marine  mineral  activity,  both 
political  and  technological,  underway 
today  considerable  attention  is  being 
focused  on  the  need  to  be  able  to 
distinguish  more  clearly  between  the 
continental  shelf  and  the  deep  ocean 
bed.   It  is  significant   to  note  that  this 
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distinction  is  not  of  great  importance  to 
the  military  as  it  views  the  proposed 
regimes  for  seabed  mineral  exploitation 
and  arms  control.  The  military  seldom 
has  need  to  make  such  a  distinction  in 
its  oceanic  operations,  being  concerned, 
instead,  with  the  extent  of  national 
jurisdiction  that  is  the  breadth  of  the 
territorial  sea.  The  Navy  is  concerned, 
however,  that  proposed  seabed  regimes 
might  eventually  nsult  in  claims  and 
restrictions  on  the  use  of  the  super- 
jacent waters  and  secondly  might  lead 
to  information  and  reporting  require- 
ments that  would  pose  unnecessary 
problems  for  military  operations.  While 
the  Navy  is  free  to  operate  on  the  high 
seas,  and  while  it  generally  has  the  right 
of  innocent  passage  through  foreign 
territorial  waters,  it  must  gain  the  con- 
sent of  the  coastal  state  if  it  wishes  to 
operate  in  foreign  territorial  waters. 

The  military  view  has  been,  and 
continues  to  be,  that  any  extension  of 
territorial  seas  should  be  kept  to  a 
minimum,  sovereignty  over  the  conti- 
nental shelves  (whatever  their  seaward 
boundary)  should  be  closely  limited, 
and  the  air  space  above  the  high  seas 
should  remain  free. 

The  security  of  the  United  States 
rests  in  part  on  the  Navy's  use  of  the 
high  seas,  and  we  would  like  to  see  the 
use  and  legal  coverage  of  the  high  seas 
develop  in  such  a  way  as  not  to  impede 
this  portion  of  our  security  unneces- 
sarily.   The    military    has    neither   the 


desire  nor  the  intention  to  impede  the 
full  development  of  marine  mineral  re- 
sources. Rather  we  see  fuller  exploita- 
tion as  a  natural  and  positive  develop- 
ment, but  one  which  will  require  new 
capabilities  for  policing  and  protection 
and  thus  poses  new  military  problems. 
We  hope  that  the  development  of  the 
requisite  law  will  proceed  together  with 
the  development  of  exploitation  and  its 
technology  so  that  the  law  will  not 
impede  the  development  nor  channel  it 
in  directions  that  later  turn  out  to  be 
unwise  or  difficult  to  protect  or  police. 

I  reemphasize  the  view  that  with  the 
gradual  evolution  of  specific  rules  based 
on  practice  it  should  be  possible  success- 
fully to  accommodate  traditional  uses 
(including  military  uses)  of  the  sea  with 
future  exploitation  of  the  seabed. 

I  might  add  that  the  Navy  has  an- 
other interest  regarding  marine  mineral 
exploration  and  exploitation  activities: 
that  is,  within  the  limits  of  national 
security,  to  make  available  from  its 
ocean  engineering  program  all  the  tech- 
nological and  scientific  information 
possible  for  use  by  marine  mineral 
explorers  and  exploiters,  information 
ranging  from  bathymetric  data  to  the 
technical  information  required  for  sub- 
marines and  submersibles.  The  Navy  is 
most  anxious  to  cooperate  with  the 
whole  public  and  private  community  in 
developing  a  national  program  for  the 
oceans  with  the  objective  of  enhancing 
national  security  in  its  largest  sense. 
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A  MARITIME  SURVEY  FOR  1970; 
SEAMEN,  FISHERMEN,  PROSPECTORS: 

WHO  WILL  OWN  THE  OCEANS? 

John  D.  Hayes 


Seventy  percent  of  the  surface  of  the 
earth  is  water,  but  for  eons  man  lias 
been  a  land  animal.  Most  of  his  history 
has  been  of  his  struggle  to  obtain  a 
livelihood  from  that  land  and  to  shape  it 
to  his  ends.  In  so  doing,  he  has  scarred  it 
and  wasted  it.  The  great  waters  how- 
ever, have  defied  him  and  at  times 
punished  him  cruelly  for  searching  their 
secrets.  Man  today  knows  far  more 
about  outer  space,  visible  to  him  each 
night,  than  he  does  about  the  dark  of 
the  oceans.  He  has  walked  on  the  moon 
but  not  on  the  deepest  bottoms  of  the 
sea. 

Yet  the  waters  have  also  served  him 
well.  They  have  long  opened  up  their 
depths  to  him  as  a  source  of  food.  The 
Bible    is    rich    in    fish    references,   and 


fishermen  of  northern  Europe  found  ihe 
Grand  Hanks  of  Newfoundland  decades 
before  Columbus  discovered  America.  It 
was  only  five  centuries  ago  that  Western 
man,  with  the  help  of  the  compass  and 
the  square-rigged  ship,  dared  to  cross 
the  open,  unknown  ocean.  In  doing  so, 
he  broke  out  of  his  European  peninsula 
and  commenced  the  geographic  age, 
whose  results  our  own  scientific  age  has 
yet  to  match. 

The  oceangoing  ship  brought  the 
centuries  of  discovery  and  exploration 
opened  great  new  lands,  made  possible 
the  dominance  of  the  world  by  Europe- 
ans, and,  above  all,  created  the  United 
States.  This  geographic  age,  one  of  the 
great  outbursts  of  energy  in  history, 
became  possible  when  the  ship  was  able 
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to  master  its  own  element  and  remain  at 
sea  for  long  periods,  thereby  enabling  it 
to  transport  landsmen  and  their  goods 
to  the  far  reaches  of  the  earth.  The  men 
who  worked  and  sailed  these  ships  be- 
came known  as  seamen,  a  word  that 
entered  our  language  only  in  the  16th 
century.  Their  counterparts  in  the  Mid- 
dle Ages  were  known  as  "shipmen." 

This  geographic  era  is  now  over.  In 
the  present  industrial  age,  chemicals  and 
metals  form  the  basis  of  our  material- 
istic societies.  For  the  present  and  fore- 
seeable future,  the  primary  needs  of 
these  societies  will  be  fossil  fuels  and 
the  ores  of  iron,  aluminum,  and  perhaps 
uranium.  These  raw  materials  are  bulk 
commodities,  and  since  they  are  seldom 
found  where  they  are  needed,  they  must 
be  moved  by  some  reasonably  cheap 
means.  The  cheapest  is  water  transport, 
and  for  this  reason  the  ship  is  still  very 
important. 

Before  these  raw  materials  can  be 
transported  by  ship,  they  must  be 
found,  and  the  search  for  them  is 
becoming  more  and  more  difficult.  Be- 
sides the  Arctic  and  Antarctic  regions, 
the  waters  of  the  sea  remain  the  only 
substantial  unexplored  area  of  the  earth. 
So  the  sea  now  beckons  and  offers  its 
challenge  to  the  bold  among  prospectors 
as  it  once  did  to  the  same  breed  of 
seamen  and  fishermen. 

The  realm  of  the  seaman  is  the 
surface  of  the  oceans,  while  the  fisher- 
man uses  the  waters  beneath  it  to  a 
depth  of  at  least  a  half  mile.  The 
prospector,  on  the  other  hand,  needs 
the  seabed,  the  ocean's  bottom,  for 
there  is  where  minerals  will  be  found. 
For  the  foreseeable  future,  this  seabed 
will  be  the  Continental  Shelf,  the  area 
of  relatively  shallow  water  which  ex- 
tends out  from  shore. 

At  the  Geneva  Conference  on  the 
Law  of  the  Sea  in  l().r>8,  one  of  lite  four 
conventions  adopted  dealt  with  the 
Continental  Shell.  In  force  since  M) 
June  1954,  article  2  (I)  of  this  conven- 
tion    provides:      "The     coastal     state 


exercises  over  the  continental  shelf  sov- 
ereignty rights  for  the  purpose  of  ex- 
ploring it  and  exploiting  its  natural 
resources."  However,  articles  5  (1)  con- 
tains a  joker:  "The  exploration  of  the 
continental  shelf  and  the  exploitation  of 
its  natural  resources  must  not  result  in 
any  unjustifiable  interference  with  navi- 
gation, fishing,  or  the  conservation  of 
the  living  resources  of  the  sea." 

These  articles  reveal  that  the  oceans 
are  no  longer  just  a  water  resource,  and 
seamen  and  fishermen  must  prepare 
themselves  for  the  inroads  of  landsmen 
into  their  traditional  domains.  With 
these  landsmen  will  come  imposition  of 
municipal  law  upon  maritime  law  and 
endless  litigation  on  a  variety  of  sea 
questions. 

The  history  of  international  law  indi- 
cates that  its  lasting  precepts  and  prece- 
dents are  established  not  by  treaties  and 
conventions  but,  as  in  other  forms  of 
the  law,  in  the  courts.  One  has  only  to 
look  at  a  map  of  the  Gulf  of  Mexico  or 
the  North  Sea  to  presage  the  political 
and  legal  controversies  that  article  2(1) 
will  cause. 

Another  future  maritime  legal  trend 
no  doubt  will  result  from  litigation 
resulting  from  collisions  between  ships 
and  oil  rigs.  About  50  such  collisions 
look  place  in  the  Gulf  of  Mexico  in  'i 
years.  There  are  aLout  2,000  oil  well 
structures  off  the  coasts  of  Texas  and 
Louisiana,  some  as  far  as  CO  miles  out  at 
sea.  Although  the  areas  in  which  they 
are  located  are  legally  the  high  seas,  it 
has  already  been  necessary  to  restrict 
the  movement  of  ships  in  these  locali- 
ties. In  the  approaches  to  many  of  the 
gulf  ports,  the  U.S.  Army  Corps  of 
Engineers  has  established  shipping  lanes 
which  are  shown  on  Coast  and  Geodetic 
Survey  charts.  These  lanes,  in  some 
cases,  extend  out  as  far  as  120  miles 
oil  shore. 

The  piospcclor's  encounter  wild  llie 
fisherman  may  be  more  dire  than  that 
with  the  seaman.  Fishermen  are  a 
complaining     lot,     always     blaming 
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someone  other  than  themselves  for  their 
disappointing  catches.  Any  destroyer 
sailor  knows  what  the  explosion  of  a 
depth  charge  does  to  fishing  for  miles 
around.  The  search  and  recovery  of  the 
missing  nuclear  weapon  off  Palomares, 
Spain,  early  in  1966  curtailed  the  lucra- 
tive shrimp  trawling  of  Francisco  Simo 
Orts.  The  United  States  has  been  a  long 
time  settling  Simo's  claim  for  damages 
and  services.  And  in  the  waters  off 
Palomares,  a  deep  submersible  touching 
the  bottom  would  cause  a  cloud  of 
sediment  that  would  hamper  search 
operations  for  hours.  This  indicates  that 
strip  mining  of  the  seabed,  a  practical 
possibility  today,  would  foul  the  waters 
as  this  technique  has  scarred  the  land. 

Who  are  these  men— seamen,  fisher- 
men, prospectors— who  contend  for  the 
oceans? 

SEAMEN  AND  THEIR  SHIPS 

Man  still  cannot  cope  individually 
and  directly  with  the  sea  as  he  can  with 
the  land;  he  must  do  so  in  conjunction 
with  a  tool,  an  envelope  or  vessel  which 
contains  a  bit  of  his  own  environment. 
This  tool,  this  vessel,  is  called  a  ship, 
and  seamen  work  it  and  make  it  do  their 
bidding.  They  thereby  give  it  life  of  its 
own  to  an  extent  that  they  consider 
"her"  to  be  almost  an  animate  object. 
The  ship  still  remains  the  largest,  the 
most  complex  tool  that  man  has  yet 
devised. 

Most  maritime  operations,  therefore, 
are  still  conducted  in  terms  of  ships,  and 
it  will  be  ships  rather  than  seamen  that 
will  be  discussed  in  this  section.  Com- 
mercial ships  are  composed  of  three 
primary  types,  carriers  of  dry  cargo,  of 
liquids,  and  of  fish.  At  one  time  there 
was  a  fourth  category,  passenger  ships, 
but  these  have  been  largely  displaced  by 
the  airplane. 

Bulk  Cargo  Carriers.  Since  1956 
world  seaborne  trade  has  been  increas- 
ing   at    an    annual    rate    of   almost    7 


percent.  The  ships  that  carry  this  trade 
are  relatively  new,  two-thirds  of  them 
being  less  than  10  years  old.  Seventy 
percent  of  this  seaborne  trade  is  now  in 
bulk  commodities  comprising  the  food- 
stuffs and  raw  materials  necessary  to 
support  populations  and  the  basic  indus- 
tries of  industrial  nations.  This  bulk 
material  is  carried  in  ships  specially  built 
for  the  purpose  and  divided  into  cate- 
gories, the  tanker  and  the  dry-bulk 
carrier.  Even  this  breakdown  no  longer 
holds  entirely,  as  smaller  tankers  are 
being  employed  in  the  grain  trade,  and 
ships  are  being  designed  so  that  they  can 
carry  either  liquid  or  dry  cargo  in  any  of 
their  holds. 

Low-cost  water  transport  for  bulk 
commodities  is  feasible  because  large 
quantities  can  be  moved,  and  fast  load- 
ing and  discharge  are  possible.  Tankers 
have  now  reached  sizes  three  times 
larger  than  any  warship  ever  built.  The 
limitation  on  size  is  determined  only  by 
characteristics  of  the  ports  to  be  entered 
and  by  depths  of  water  in  critical 
seaways.  Even  before  the  Suez  Canal 
was  closed  by  the  Arab-Israeli  war, 
petroleum  in  increasing  quantities  was 
being  moved  around  Africa  by  ships 
larger  than  70,000  tons,  the  limiting 
displacement  for  that  canal.  Displace- 
ment and  draft  of  one  of  the  largest 
ships  recently  built,  the  206,000-ton 
Japanese  Idemitsu  Maru,  were  deter- 
mined by  the  60-foot  limiting  depth  of 
Malacca  Strait  which  she  traverses  on 
her  run  between  the  Persian  Gulf  and 
the  home  country. 

In  the  overseas  movement  of  basic 
commodities,  the  United  States  is  both 
an  importing  and  exporting  nation.  Two 
major  wars  and  a  voracious  industrial 
economy  have  made  telling  inroads  into 
our  once  plentiful  resources.  Heforc 
World  War  II  the  United  Stales  was  able 
to  supply  all  of  its  iron  ore  needs,  but 
now  35  percent  of  these  needs  are 
imported,  mostly  from  the  ore-rich 
areas  of  Canada  and  South  America. 
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In  petroleum  the  United  States  is  still 
able  to  supply  its  own  requirements  but 
only  because  this  mineral  is  now  being 
extracted  offshore  in  increasing  quanti- 
ties. The  demands  of  European  coun- 
tries and  Japan  for  petroleum  are  heavy 
as  these  nations  shift  from  coal  to  oil 
economies.  Since  no  major  petroleum 
sources  within  these  areas  have  been 
developed,  the  parade  of  tankers  from 
the  Middle  East  and  North  Africa  to 
Europe  and  Japan  is  increasing. 

The  United  States  exports  70  percent 
of  the  world's  coal  shipments  and  51 
percent  of  its  grain.  The  coal  which 
mostly  goes  to  western  Europe  and 
Japan  was  formerly  supplied  by  Great 
Britain.  The  United  States  is  the  world's 
major  food  exporter,  followed  by  Can- 
ada, Australia,  and  the  Argentine.  These 
four  countries  send  overseas  one-quarter 
of  the  world's  production  of  grain  to 
nations  short  of  it.  Today  the  United 
States  is  also,  surprisingly,  the  leading 
producer  of  rice,  the  staple  foodstuff  of 
the  Orient.  The  increasing  movement  of 
food  by  sea  promises  to  have  profound 
social,  economic,  and  strategic  impact 
on  international  relations. 

Australia  is  a  producer  of  both  coal 
and  ore  for  export  to  Japan.  A  quarter 
century  ago  these  countries  were  ene- 
mies in  war.  Today  Australia,  rich  in 
resources,  and  Japan,  with  a  growing 
dynamic  economy,  mutually  support 
each  other.  The  sea  route  between  them 
is  therefore  one  of  the  most  critical  in 
the  world.  Across  this  route  the  archi- 
pelago of  Indonesia  is  like  an  open 
breakwater  or  another  Great  Barrier 
Reef. 

Most  of  the  modern  ships  engaged  in 
the  raw  materials  trade  are  built  in 
Japan.  They  fly  the  flags  mainly  of 
Norway  and  Greece,  true  maritime 
countries,  and  of  Liberia,  the  stand-in 
for  the  United  States  which  has  virtually 
priced  and  legislated  its  own  flag  off  the 
high  seas.  International  law  allows  na- 
tionals of  one  country  to  register  their 
ships  under  flags  of  another,  and  Liberia 


offers  attractive  registration  and  tax 
advantages.  The  Liberian  fleet,  which  in 
tonnage  is  the  world's  largest,  is  45 
percent  American  owned  and  controlled 
and  85  percent  American  financed. 
This,  and  not  the  decrepit  U.S.-flag 
fleet,  is  the  real  American  merchant 
marine. 

The  world's  foremost  shipping  men 
are  Americans  such  as  Daniel  K. 
Ludwig,  in  the  tanker  business  since 
1925  and  owner  of  National  Bulk 
Carriers,  one  of  the  largest  sea  movers  of 
raw  materials.  After  World  War  II 
Ludwig  recognized  the  shipbuilding  po- 
tential of  Japan  where  the  largest  war- 
ships of  World  War  II  had  been  built.  In 
1952  he  leased  the  former  Kure  Navy 
Yard  which  had  been  spared  in  the 
bombing  of  that  country  and  began 
building  supertankers  in  its  150,000  ton 
capacity  drydock.  Ludwig  is  as  responsi- 
ble as  any  one  man  could  be  for  Japan's 
shipbuilding  revolution.  In  1952  that 
nation  launched  only  400,000  tons  of 
new  ships,  but  15  years  later  the  annual 
figure  reached  6,000,000,  more  tonnage 
built  than  in  all  other  countries  com- 
bined. 

This  Japanese  success  story  has  not 
been  due  to  cheap  labor  or  government 
subsidy,  but  to  know-how  and  foresight, 
hard  work,  high  technical  standards, 
and,  above  all,  to  superior  planning  and 
management. 

Liners:  the  General  Goods  Sea  Car- 
riers. When  Americans  use  the  term 
"foreign  trade,"  they  usually  are  think- 
ing of  the  exchange  of  processed  goods 
carried  by  ships  that  follow  a  definite 
route  and  schedule  and  accept  any 
freight  offered.  Such  ships  are  called 
liners,  and  their  general  cargo  comprises 
about  one  quarter  of  what  actually 
moves  in  ships  across  the  oceans.  Like- 
wise, when  most  people  speak  of  mer- 
chant ships,  they  contrive  a  menial 
picture  of  a  stubby  vessel  having  a  single 
stack  extending  out  of  a  midships  super- 
structure with  a  forest  of  booms  above 
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five  deep  cargo  holds.  To  see  such  a  ship 
loading  is  to  carry  away  a  confused 
image  of  noisy  winches,  swinging  nets, 
and  groups  of  longshoremen  handling 
every  piece  of  cargo. 

Such  scenes  are  now  passing.  As  the 
once  plodding  tramp  has  been  replaced 
by  the  specially  designed  bulk  carrier,  so 
the  liner  carrying  a  multiple  cargo 
stowed  in  holds  is  being  replaced  by  a 
radically  new  type,  the  container  ship 
with  facilities  for  roll  on/ roll  off  loading 
and  discharge. 

The  container  ship  is  nothing  more 
than  an  extension  to  the  sea  of  an 
efficient  American  land  transport  con- 
cept. The  loaded  trailer  that  can  be 
moved  from  origin  over  rail  or  auto 
roads  is  simply  continued  on  to  desti- 
nation by  sea  in  a  ship  fitted  to  trans- 
port this  large  package.  It  is  natural  that 
this  maritime  adaptation  of  land  trans- 
port should  have  been  conceived  by 
American  firms  forced  to  efficiency  in 
cargo  handling  by  high  labor  costs. 

The  movement  of  containers  by  sea 
evolved  largely  from  the  fact  that  the 
United  States  is  no  longer  a  geographi- 
cally integrated  country  joined  together 
by  highways  and  railroads.  The  offshore 
state  of  Hawaii  and  the  Commonwealth 
of  Puerto  Rico,  as  well  as  the  land 
isolated  state  of  Alaska,  must  be  served 
by  transport  as  efficient  as  that  which 
serves  other  areas  of  the  United  States. 
For  them,  this  can  only  be  done  by  sea. 

Movement  of  containers  by  specially 
altered  ships  was  pioneered  by  two 
nonsubsidized  American  companies: 
Matson,  serving  Hawaii,  and  Sea/Land, 
subsidiary  of  the  progressive  McLean 
trucking  complex.  The  concept  has  now 
been  extended  to  the  logistic  support  of 
Vietnam  military  operations  and  to  the 
northern  European  trade,  largely 
through  the  up-to-date  port  of  Rotter- 
dam. Maritime  European  countries 
moved  lo  meet  this  American  challenge 
by  forming  consortiums,  one  being  the 
Atlantic  Container  Line  owned  by 
Dutch,    Swedish,    French,    and    British 


concerns.  This  is  an  example  of  Europe- 
an economic  cooperation  largely  missed 
by  political  scientists. 

Most  American  container  ships  to 
date  have  been  conversions  of  World 
War  II  transports  with  C-4  hulls  released 
from  the  Maritime  Administration's  re- 
serve fleet.  But  1968  saw  the  first 
U.S.-  bu  ilt-from-the-keel-up  container 
ship,  the  world's  largest  and  fastest  and 
a  roll  on/roll  off  type.  Ponce  de  Leon 
was  built  by  Sun  Shipbuilding  and 
Drydock  Co.  of  Chester,  Pa.,  for  the 
New  York  and  Puerto  Rico  service  of 
Trans-America  Trailer  Transport.  Look- 
ing something  like  an  aircraft  carrier, 
she  is  700  feet  long,  24,000  tons,  can 
make  25  knots,  and  has  space  for  260 
40  by  8  by  8  trailers  plus  300  automo- 
biles or  light  trucks. 

The  cause  of  this  new  trend  in 
shipping,  of  course,  is  the  automobile 
going  to  sea.  The  roll  on/roll  off  con- 
cept of  rapid  cargo  handling  was  first 
used  in  amphibious  operations  of  World 
War  II.  However,  the  U.S.  shipping 
community,  with  an  excess  of  conven- 
tional vessels  on  hand,  ignored  this 
revolutionary  innovation,  and  it  was 
another  decade  before  Europeans 
adopted  it  for  their  car  ferries  and  short 
sea  traders.  Europe  is  a  continent  of  two 
giant  peninsulas  with  offshore  islands 
and  intervening  seas.  Her  coasts  must  be 
kept  connected  for  the  automobile. 

Concern  with  ships  should  not  infer 
ignoring  the  movement  of  goods  over- 
seas by  air  which  has  been  increasing  at 
a  rate  of  almost  50  percent  each  year. 
Already,  10  percent  of  the  cargo  value, 
moving  out  of  the  port  of  New  York  for 
overseas  is  airborne.  It  is  premature, 
however,  to  argue  that  the  cargo  air- 
plane can  replace  the  merchant  ship. 
Until  nuclear  energy  becomes  feasible  as 
a  cheap  power  source  for  aircraft,  there 
is  little  point  in  speculating  when  it  will 
replace  the  ship  as  a  hulk  carrier.  And 
the  roll  on/roll  off  container  ships  por- 
tend a  land-sea  transport  system  that 
could    make   a  viable  challenge   to   the 
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movement  of  all  but  the  most  valuable 
cargo  by  air. 

Another  challenge  to  the  airplane  is 
the  hover  ship  which  rides,  not  floats, 
on  the  surface  of  the  sea.  It  rides  on  a 
cushion  of  air  formed  by  a  centrifugal 
lift  fan.  The  largest  of  this  class  built 
today,  the  British  SRN4,  is  130  feet 
long,  weighs  170  tons,  and  is  powered 
by  four  gas  turbines  coupled  to  air 
propellers  which  give  it  a  speed  of  50 
knots  while  carrying  250  passengers  and 
30  automobiles.  The  first  of  this  class, 
Princess  Margaret,  made  her  first  com- 
mercial run  on  4  August  1968,  carrying 
passengers  between  Dover,  England,  and 
Boulogne,  France,  on  a  comfortable  but 
somewhat  noisy  channel  crossing  of  37 
minutes,  one-third  of  the  usual  time.  At 
least  three  more  of  her  type  are  now 
employed  in  this  service. 

The  hover  craft  is  a  British  develop- 
ment, and  it  gives  promise  of  restoring 
some  of  Britain's  seapower.  Its  potenti- 
alities, both  as  a  commercial  vessel  and 
warship,  are  unlimited.  And  with  its  air 
movement  and  good  maneuverability, 
even  at  high  speed,  it  could  avoid  much 
of  the  promised  future  discord  between 
seamen  on  the  surface  and  prospectors 
on  the  bottom. 

FISHERMEN  AND 
FISHING  WAYS 

The  second  breed  of  men  who  make 
their  living  from  the  sea  are  fishermen. 
To  learn  something  of  their  craft  we 
need  only  examine  the  modern  Russian 
version,  for  these  are  the  best  in  today's 
fishing  world.  Fishermen  have  always 
been  forerunners  of  a  nation's  maritime 
greatness.  If  the  Soviet  Union  now  poses 
a  threat  to  U.S.  domination  of  the 
oceans,  it  comes  not  from  their  navy 
but  from  their  hard-working,  efficient 
fishing  fleet.  Soviet  fishing  craft  were  on 
the  Grand  Banks  of  Newfoundland  and 
off  the  Oregon  coast  long  before  Soviet 
merchantmen  began  appearing  in  the 
ports  of  the  world.  Soviet  trawlers  were 


watching  off  Cape  Kennedy  years  be- 
fore Soviet  destroyers  began  harassing 
0th  Fleet  formations  in  the  Mediterra- 
nean. 

Soviet  fish  production  is  now  ex- 
ceeded only  by  that  of  Peru,  Japan,  and 
Communist  China.  Until  the  1950's  the 
United  States,  in  size  of  catch,  ranked 
second  only  to  Japan.  Today  our  coun- 
try is  in  sixth  place  behind  Peru,  Japan, 
Communist  China,  the  Soviet  Union, 
and  Norway  in  that  order. 

The  fishing  phenomenon  of  today's 
world  is  Peru,  which  now  nets  almost  15 
percent  of  the  world's  total.  This  ven- 
ture commenced  in  the  early  1940's 
when  most  of  the  other  maritime  na- 
tions were  engaged  in  an  ocean-wide 
war.  By  1946,  however,  the  Peruvian 
take  was  only  27,000  tons,  by  1952  it 
was  106,000  tons,  but  since  then,  until 
1960,  it  almost  doubled  each  year  and  is 
still  increasing  about  30  percent  annu- 
ally. The  Peruvian  catch,  however,  is 
specialized,  being  largely  anchovies 
which  are  converted  into  fishmeal,  fer- 
tilizer, and  oil. 

The  Soviet  catch,  on  the  other  hand, 
is  primarily  for  human  consumption 
within  their  own  country,  to  add 
needed  protein  to  the  Russian  diet.  It 
increased  from  2.5  million  tons  in  1954 
to  6  million  tons  in  I960,  although  the 
Soviet  goal  for  that  year  was  only  5 
million  tons.  The  goal  for  1970  is  8 
million  tons,  which  will,  no  doubt,  also 
be  exceeded. 

Before  discussing  the  Soviet  fishing 
phenomenon  further,  it  might  be  well  to 
review  some  basic  fishing  facts.  Fish  for 
commercial  purposes  are  divided  into 
two  categories,  demersal  or  ground  fish 
which  live  near  the  bottom  and  pelagic 
fish  which  are  taken  near  the  surface. 
Fish  also  inhabit  the  middle  layers,  but 
these  are  hard  to  catch.  Kxamplcs  of  the 
demersal  species  are  haddock,  cod,  hali- 
but, and  whiting;  of  pelagic  are  tuna, 
mackerel,  herring,  salmon,  and  sardine. 
The  basic  types  of  fishing  gear  are  nets, 
hooks  and   lines,  impaling  instruments, 
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and  traps.  Drift  and  seine  nets,  trolls, 
tuna  jigs,  and  harpoons  are  used  for  near 
surface  fishing,  trawls  and  traps  on  the 
bottom. 

The  biggest  catches  are  made  by 
trawls,  large  nets  towed  along  the  bot- 
tom. The  largest  fishing  type  is  the  deep 
sea  trawler.  The  general  practice  is  to 
put  the  heavy  trawl  nets  over  the  side,  a 
laborious  task.  This  is  being  replaced  in 
the  latest  ships  by  the  easier  method  of 
streaming  the  net  through  a  specially 
designed  stern. 

The  Fishing  Fleets  of  the  Soviet 
Union.  The  Russians  began  their  high 
seas  fishing  effort  in  a  big  way  about 
1950  with  a  complete  reorganization  of 
the  industry.  Before  that  time  commer- 
cial fishing  was  a  crude  affair  confined 
to  inland  and  coastal  waters.  These 
overfished  arefcs,  notably  the  Caspian 
Sea,  could  no  longer  meet  the  nation's 
need  for  protein.  The  Soviet  fishing 
capability  had  also  been  increased  by 
the  acquisition  of  the  former  Baltic 
countries  of  Latvia  and  Estonia  which 
had  historic  maritime  traditions.  At  the 
same  time,  economic  studies  showed 
that  fish  products  could  be  marketed  at 
less  than  one-third  of  the  capital  invest- 
ment needed  for  the  same  quantity  of 
meat  products. 

Today,  almost  all  Soviet  deep  sea 
fishing  takes  place  far  from  home 
waters,  off  the  coasts  of  the  Atlantic, 
Pacific,  and  Indian  Oceans  and  in  the 
Antarctic.  With  virtually  no  overseas 
bases,  except  in  Cuba,  the  Russians  have 
been  forced  to  develop  methods  for 
processing  the  catch  on  the  fishing 
grounds.  This  has  resulted  in  a  steady 
increase  in  the  size  and  capability  of 
their  trawlers  and  the  development  of 
auxiliary  ships  capable  of  supporting 
large  groups  of  such  trawlers  for 
months,  thousands  of  miles  from  Soviet 
ports. 

The  ships  of  the  modern  Soviet 
fishing  fleet  are  basically  of  three  typos: 
trawlers     for     catching,     factories     for 


processing,  and  carriers  to  take  the 
catch  home.  Some  of  the  factory  ships, 
as  large  as  16,000  tons,  serve  as  flagships 
and  tenders  for  sea  groups.  Unlike  U.S. 
fishing,  which  is  done  by  men  of  an 
independent  stock  who  work  their  small 
craft  individually,  the  Soviet  effort  is  a 
highly  organized  affair  with  various 
types  formed  into  units  that  function 
not  unlike  naval  task  forces.  Such 
groups  are  controlled  by  a  commander 
or  commodore  who  designates  the  fish- 
ing areas  and  directs  efforts  based  on 
reports  from  trawlers  making  the  actual 
catches.  When  a  Russian  vessel  was 
seized  in  1967  by  the  U.S.  Coast  Guard 
for  fishing  in  Alaskan  territorial  waters 
and  the  captain  fined,  he  was  accom- 
panied to  court  by  his  commodore, 
both  dressed  in  natty  naval  uniforms. 

Most  ships  of  the  new  Soviet  fishing 
fleet  were  built  in  other  countries, 
notably  East  Germany,  Finland,  Great 
Britain,  and  France.  The  first  trawlers, 
built  after  1950,  were  of  the  small 
British  type,  less  than  1,000  tons  dis- 
placement. These  proved  unsuitable  for 
long  overseas  deployment  so  a  new 
building  program,  based  on  years  of 
careful  research,  was  commenced  after 
1960  so  that  today  the  Soviets  have  the 
world's  most  advanced  and  efficient 
fishing  equipment. 

The  latest  example  of  a  modern 
Soviet  fishing  type  is  the  combination 
trawler  fish  factory  built  in  France.  The 
first,  Natalia  Kovchova,  was  delivered 
by  her  builders,  Ateliers  &  Chantiers  of 
Nantes,  in  1966.  Looking  something 
like  an  LSD  (landing  ship,  dock),  she  is 
rigged  for  passing  the  trawls  through  the 
stern,  can  remain  at  sea  fishing  for  120 
days,  and  has  a  processing  plant  that  can 
turn  out  100,000  cans  of  fish  in  12 
hours.  Heavy  catches  can  be  quickly 
frozen  until  the  processing  plant  is 
ready  for  them.  This  ship  is  8, 125  gross 
tons,  423  long,  66'  beam,  23'  draft, 
equipped  with  three  dicscls  for  electric 
drive   to  give  her  a  speed  of  14  knots. 
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Natalia  Kovchova  operates  oul  of 
Schaslopol  on  the  Black  Sea. 

A  new  type  of  trawler  with  catama- 
ran hulls  was  sighted  during  July  1969 
in  a  Soviet  fishing  group,  ahout  50  miles 
south  of  Nantucket  Island.  The  vessel 
Experiment  with  her  name  spelled  in 
English  on  her  sides,  is  13(/  long  70' 
heam,  and  is  propelled  by  two  600  hp. 
diesel  engines,  one  in  each  hull.  With  a 
crew  of  25,  she  is  reported  capable  of 
midwater  or  bottom  trawling  and  also 
seining. 

The  U.S.S.R.  also  has  three  relatively 
new  whale  factories.  One  of  them, 
Sovietakaya  Ukraine,  is  the  largest  ship 
yet  built  at  Nikoloyev  near  Odessa.  (It  is 
here  a  battleship  was  started  in  1939 
and  later  destroyed  by  an  advancing 
German  Army.)  This  whaler  is  46,000 
deadweight  tons,  714  long,  94  at  the 
beam,  and  has  a  crew  of  500.  She  can 
process  65  whales  a  day  or  4,000  in  a  3- 
to  4-month  Antarctic  season. 

Soviet  research  in  oceanography,  fish 
habits,  and  fishing  methods  is  outstand- 
ing as  its  results  show.  New  research 
vessels  are  being  received  annually  from 
foreign  yards.  And,  for  the  past  7  years, 
the  converted  W-class  submarine 
Severyanka  has  been  employed  in  re- 
search work.  Equipped  with  outside 
lighting  and  advanced  photography,  she 
operates  between  depths  of  100  to  600 
feet  to  gather  data  for  the  study  of  fish 
habits  and  to  make  underwater  observa- 
tions of  the  efficiency  of  trawling  meth- 
ods. 

THE  OCEAN  PROSPECTORS 

The  new  breed  of  ocean  men  are  the 
prospectors  with  their  forerunner  associ- 
ates, the  oceanographers  and  ocean 
engineers.  They  are,  for  the  most  part, 
Americans,  and  their  progress  on  the 
Continental  Shelf  has  been  marked. 
Already  one-sixth  of  the  worlds  petro- 
leum is  coming  from  underwater  wells. 
Hut  the  enthusiastic  oceanographic 
promises  of  a  few  years  back— such  as 
men  working  in  the  depths  of  the  ocean 


by  the  turn  of  the  century— arc  now 
being  revised.  A  fatal  accident  marred 
the  Man  in  Sea  program,  and  SeaLab  III, 
the  work  project  with  divers  at  600  feet, 
has  had  to  be  continuously  postponed. 
The  early  enthusiasm  for  deep  submersi- 
bles  has  been  eroded  by  high  costs  and 
the  money  cutbacks  caused  by  the 
Vietnam  war.  The  only  real  accomplish- 
ments beyond  the  Continental  Shelf,  so 
far,  have  been  of  an  emergency  charac- 
ter, such  as  the  recovery  of  the  nuclear 
weapon  off  Palomares,  Spain,  and  the 
locating  of  the  lost  submarines  Thresher 
and  Scorpion,  all  combined  U.S.  Navy 
and  civilian  efforts. 

So  the  ominous  confrontation  of 
prospectors  with  fishermen  and  seamen 
has  not  yet  taken  place.  It  is  just  as  well, 
for  international  law  is  certainly  not  yet 
ready  to  deal  with  it.  The  first  question 
that  must  be  adjudicated  is:  Can  the 
ocean  bottoms  be  kept  free  like  the 
ocean  surfaces  and  outer  space? 

SEAMEN  AND  FISHERMEN: 
WHERE  FROM? 

Geographically  the  United  States  is 
the  center  of  an  oceanic  world,  the 
foremost  exporting  and  importing  na- 
tion whose  contact  with  every  other 
nation  except  Canada  and  Mexico  has  to 
be  maritime.  The  same  is  true  for  our 
offshore  states  of  Hawaii  and  Alaska, 
the  Commonwealth  of  Puerto  Rico,  and 
the  Panama  Canal.  Americans,  however, 
are  not  a  sea-minded  nor  a  seagoing 
people,  so  the  merchant  and  fishing 
fleets  that  come  and  leave  our  shores  are 
built  and  sailed  by  men  of  other  lands. 

Why  Americans,  capable  and  effi- 
cient in  so  many  other  endeavors,  can- 
not build  ships  within  reasonable  costs 
is  a  long,  sad  story  going  back  100 
years.  Why  Americans  do  not  go  to  sea 
is  less  difficult  to  explain;  they  do  not 
have  to,  for  they  can  make  an  easier  and 
better  living  ashore.  Until  shipbuilding 
in  the  United  States  receives  some  major 
management  surgery  and  until  American 
youths  are  required  to  go  to  sea  in  the 
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so-called  fourth  arm  of  defense  as  they 
now  serve  in  the  three  military 
hranches,  all  the  laws  enacted  and  all 
the  money  appropriated  will  not  give 
the  United  States  a  merchant  marine  or 
a  fishing  fleet  worthy  of  the  nation.  The 
future  portends  that  in  the  struggle  for 
the  oceans,  American  prospectors  will 
he  contending  not  with  their  own  coun- 
trymen hut  mostly  with  Russian  fisher- 
men and  Chinese  mariners.  Here  is  why. 

The  ships  of  the  Soviet  fishing  fleet 
have  already  been  discussed.  The  men 
who  man  them— and  the  women— come 
from  all  parts  of  the  U.S.S.R.  but  more 
likely  from  Estonia  and  Latvia,  from  the 
Black  Sea  coasts,  and  from  the  Far  East 
maritime  territory  of  Siberia.  A  fisher- 
man's base  pay,  about  300  rubles 
($330)  a  montti,  is  about  the  same  as 
that  for  a  similar  job  ashore,  but  there  is 
a  sea  pay  bonus  of  up  to  50  percent, 
depending  on  the  size  of  the  catch. 
Leaves  are  generous,  and  shipboard  food 
and  medical  services  are  free.  Rut  the 
major  fringe  benefit  is  housing  and 
schooling  for  dependents  provided  near 
bases  and  home  ports  for  merchant 
marine  as  well  as  naval  personnel.  De- 
spite inducements,  however,  Soviet  sail- 
ors, like  men  of  the  sea  everywhere,  are 
evidently  hard  to  handle  on  shore. 
Drunkeness  and  missing  ship  are  re- 
ported to  be  problems  of  major  propor- 
tions. 

Natives  generally  man  the  fishing 
fleets  of  their  respective  countries,  but 
this  is  not  true  of  the  merchant  services. 
The  sea  is  a  hard  taskmaster,  and  men 
will  not  go  to  it  to  make  a  living  unless 
forced  by  economic  circumstances. 
Americans  mostly  quit  going  to  sea  as 
merchantmen  after  the  West  was  opened 
by  the  War  of  1812.  Today  the  young 
men  of  prosperous  northern  Europe  are 
shunning  the  seafaring  vocation.  On  the 
other  hand,  the  sea  has  always  given 
promise  to  youths  whose  country  can 
offer  them  little.  For  a  young  Greek, 
life  holds  no  sweeter  promise  than  to  be 
master  of  a  ship.  Moreover,  the  high  pay 


and  better  living  conditions  won  by  the 
militant  U.S.  maritime  unions  have 
forced  owners  everywhere  to  improve 
the  lot  of  their  crews.  As  a  consequence 
of  both  trends,  Italians,  Spaniards,  and 
Portuguese  are  manning  ships  of  such 
maritime  countries  as  Norway  and 
Holland  in  greater  numbers,  and  the 
U.S. -owned  Liberian  fleet  has  no  trou- 
ble obtaining  sufficient  competent 
crews. 

As  conditions  throughout  all  Europe 
improve,  however,  there  will  be  fewer 
poor  countries  and  fewer  Westerners 
interested  in  the  seafaring  life.  Unless 
the  Soviet  Union  starts  exporting  its 
mariners,  the  major  suppliers  of  seamen 
will  be  China  and  India.  Half  of  the 
crews  of  British  merchant  ships  are 
already  Indian  or  Pakistani,  and  these 
countries  may  have  maritime  futures  of 
their  own.  Over  100  agencies  in  Hong 
Kong  are  reported  to  be  supplying 
Chinese  seamen  to  ships  flying  many 
flags.  Some  U.S. -owned  Liberian-flag 
ships  use  crews  from  Taiwan  and 
Okinawa. 

We  Westerners  tend  to  forget  that 
China  is  a  foremost  seafaring  nation 
with  more  ships  (albeit  junks),  seamen, 
and  fishermen  than  the  rest  of  the  world 
combined.  One  British  shipping  author- 
ity has  sounded  a  warning.  S.G. 
Sturmey,  Professor  of  Economics  at  the 
University  of  Lancaster,  England,  pre- 
dicts that  Japan  will  soon  take  over 
maritime  leadership  but  will  lose  it  after 
the  next  50  years  when  the  present 
transport  of  oil  and  ore  will  be  super- 
seded by  a  mammoth  sea  movement  of 
grain,  rice,  and  other  cereals.  Then,  he 
claims,  other  Asian  importers  will  have 
the  advantages  of  low  maritime  costs 
and  wage  rates  and  that  the  successor  of 
Japan  will  most  likely  be  China. 

American  prospectors  in  the  sea  have 
to  be  ready  for  foreign  battles  ahead. 
These  battles  for  the  surface,  depths, 
and  bottom  of  the  oceans  will  certainly 
be  legal,  probably  political,  possibly 
naval. 
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TOWARDS  A  NEW  ORDER 
OF  US.  MARITIME  POLICY 
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I.  Introduction.  The  United  States  does 
not  have  a  coordinated  or  articulated 
maritime  policy  sufficient  to  cope  with 
the  fundamental  changes  taking  place  in 
the  strategic  environment.  Unless  we 
make  certain  critical  decisions  con- 
cerning the  nature  and  direction  of  this 
policy  for  the  next  decade,  we  may  find 
our  international  position  severely 
eroded.  For,  although  we  are  on  the 
threshold  of  a  potential  renaissance  in 
maritime  affairs,  the  debate  over  U.S. 
policy  has  been  couched  almost  entirely 
in  terms  of  the  U.S. -Soviet  naval  bal- 
ance, which,  although  of  great  impor- 
tance, cannot  be  fully  understood 
except  in  the  context  of  the  broader 
maritime  issues  reflecting  the  growing 
relationship  between  the  sea  and 
society.2 


The  sea  is  in  the  ascendancy  as  a 
source  of  vital  resources,  for  transporta- 
tion of  goods  and  services  and  as  a 
medium  for  projecting  and  deploying 
military  force.  Yet,  if  the  words 
"chaos"  and  "disorder"  do  not  fully 
describe  the  existing  condition  of  world 
maritime  affairs,  there  are  indications 
they  soon  will. 

On  the  international  level,  the  fifth 
United  Nations  Conference  on  the  Law 
of  the  Sea  (UNCLOS)  ended  in  New 
York  in  September  1976.  With  the 
failure  to  resolve  the  major  issues  rele- 
vant to  establishing  an  acceptable  re- 
gime for  regulating  navigational  and 
commercial  exploitation  of  the  oceans, 
the  possibilities  for  political  and  even 
military  conflict  over  the  uses  of  the 
seas  have  increased.  Within  the  Western 
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alliance,  as  elsewhere,  the  competition 
for  ocean  resources  has  exacerbated 
existing  tensions  over  fish  in  the  North 
Atlantic,  oil  in  the  Aegean  and  North 
Seas  and  sovereignty  over  numerous 
small  islands  located  throughout  the 
world's  seaways.  In  the  United  States, 
complex  financial  and  bureaucratic  pres- 
sures restrain  and  retard  attempts  to 
establish  maritime  policy.  Quantum  in- 
creases in  unit  costs  of  all  U.S.  naval 
forces  have  contributed  to  substantially 
reduced  overall  force  levels,  the  lowest 
since  the  end  of  World  War  II,  and  the 
cost  overruns  of  several  of  the  U.S. 
Navy's  shipbuilding  programs  could  con- 
ceivably cause  a  legal  showdown  be- 
tween the  Department  of  Defense  and 
two  major  civilian  construction  firms* 
which,  in  turn,  could  jeopardize  current 
and  projected  Navy  shipbuilding  pro- 
grams. This  comes  on  top  of  an  already 
foundering  U.S.  merchant  marine 
building  program.  (Similarly,  primary 
naval  aircraft  manufacturers,  such  as 
Grumman  and  Lockheed,  are  ex- 
periencing financial  difficulties.) 

On  the  more  specific  question  of 
U.S.  military  power,  during  most  of  the 
post- World  War  II  era,  the  United  States 
and  its  allies,  especially  Britain  and 
France,  have  controlled  virtually  all 
major  oceans  and  waterways  of  the 
world.  This  was  regarded  as  an  im- 
portant adjunct  of  the  policy  of  "con- 
tainment" and  was,  in  part,  a  reaction 
to  the  land  threat  posed  to  Eurasia  by 
the  Soviet  Union  and  China  and  the 
maritime  threat  posed  by  the  Soviet 
submarine  force  which,  in  turn,  was 
seen  as  analogous  to  the  U-boat  peril  of 
World  Wars  I  and  II.  This  worldwide 
deployment  was  also  due  to  the  histori- 
cal legacy  which  gave  the  United  States, 
Britain  and  France  numerous  base  rights 


*While  the  Navy  appears  to  have  recon- 
ciled claims  with  Newport  News  Shipyard, 
substantial  difficulties  remain  with  Litton  and 
recently  with  Electric  Boat  in  Groton, 
Connecticut. 


in  overseas  territories  adjacent  to  critical 
sealanes  and  waterways.  One  effect  of 
this  legacy  was  to  assume  that  we  had 
ready  and  unchallenged  access  to  distant 
places.  Thus,  during  the  entire  U.S. 
involvement  in  Vietnam,  there  was  no 
serious  public  debate  or  worry  over  the 
sea  and  air  lines  of  communication. 
However,  during  the  October  1973 
Arab-Israeli  War  which  lasted  for  3 
weeks,  the  security  of  our  lines  of 
communication  was  threatened  by  non- 
military  acts  which  included  the  denial 
of  many  NATO  European  bases  to  our 
mobility  forces.  Since  1973  further 
erosion  of  base  rights  in  the  Pacific  and 
Atlantic  pose  growing  constraints  on 
our  overseas  presence  at  the  very  time 
our  dependency  upon  maritime  access  is 
increasing.  This  comes  concurrently 
with  the  proliferation  of  advanced 
weapons  technology  to  many  littoral 
states  which  now  possess  military  capa- 
bilities sufficient  to  give  the  super- 
powers at  least  second  thoughts  about 
the  projection  of  their  own  military 
power. 

The  broad  changes  in  the  interna- 
tional maritime  environment  (Law  of 
the  Sea,  conflict  over  sea  resources, 
changes  in  shipbuilding  programs,  access 
to  overseas  bases)  also  cut  across  many 
domestic  bureaucratic  lines.  We  believe 
that  a  comprehensive  review  of  U.S. 
policy  requires  that  the  maritime  in- 
terests of  government  institutions  other 
than  the  U.S.  Navy  be  more  fully 
considered  and  understood,  (including 
the  U.S.  Air  Force,  Army  and  Marine 
Corps  and  civilian  agencies  such  as  the 
Departments  of  Commerce,  Interior, 
Labor,  State  and  Transportation)  and 
must  be  balanced  with  the  maritime 
interests  of  the  private  sector. 

Thus,  on  almost  every  level  of  mari- 
time activity,  the  problems  of  policy 
formulation  and  successful  implementa- 
tion have  become  increasingly  complex 
and  less  prone  to  solution.  However, 
none  of  these  problems  is  insolvable. 
The  U.S.  Government  still  has  sufficient 
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flexibility  and  scope  to  determine  the 
nature  and  direction  of  maritime  policy. 
Because  the  emerging  environment  is 
much  more  complex  than  the  post- 
World  War  II  era  we  must  undertake  a 
careful  analysis  of  the  interaction  be- 
tween all  maritime  activities  and  in- 
terests before  reaching  conclusions  on 
the  preferred  size,  capabilities  and  de- 
ployment of  the  fleet,  as  well  as  on 
other  aspects  of  our  maritime  policy, 
including  the  commercial  exploitation 
of  the  seas,  the  continued  development 
of  advanced  technology  and  those 
political  commitments  which  require  us 
to  maintain  an  overseas  basing  structure. 
We  propose  first  to  review  the  cur- 
rent debate  concerning  U.S. -Soviet  naval 
rivalry  and  examine  the  evolution  of 
U.S.  and  Soviet  naval  forces.  Second,  we 
will  examine  the  major  strategic  changes 
and  their  impact  on  the  ocean  environ- 
ment and,  third,  we  will  suggest  several 
policy  options  for  the  United  States 
which  can  exploit  the  new  emerging 
maritime  order. 

II.   U.S.-Soviet    Maritime    Competition. 

In  order  to  appreciate  the  nuances  of 
the  current  debate  over  the  magnitude 
and  meaning  of  the  U.S.-Soviet  mari- 
time rivalry,  it  is  first  necessary  to 
consider  briefly  the  uses  of  naval  power 
and  the  evolution  of  the  U.S.  and  Soviet 
navies. 

Evolution  of  Navies.  Traditionally, 
navies  have  been  constructed  for  one  or 
more  of  three  related  purposes:  to 
project  power;  to  defend  or  deter 
against  maritime  threats;  and  to  serve 
political  and  ideological  interests.3  The 
first  set  of  purposes  has  led  to  tradi- 
tional uses  which  concentrated  on 
achieving  "mastery"  or  "command"  of 
the  sea  by  the  decisive  victory  of  "capi- 
tal ships"  against  the  capital  ships  of  an 
adversary  in  main  force  actions.  Navies 
achieving  "command"  of  the  sea  in  this 
manner  could,  de  facto,  have  served  the 
purposes  of  the  other  two  categories. 


The  second  purpose  focused  upon 
"denying"  and  deterring  an  adversary's 
use  of  the  sea.  Smaller,  numerically 
inferior  navies  tended  towards  this  cate- 
gory relying  more  on  commerce  raiding 
(guerre  de  course)  in  which  main  force 
actions  were  to  be  avoided.  This  "defen- 
sive" use  of  naval  power  dates  from  the 
days  of  oar,  sail  and  piracy  to  Hitler's 
attempt  to  cut  off  Britain's  maritime 
lifelines  during  World  War  II.  Likewise, 
the  deterrent  qualities  of  navies, 
described  by  Mahan  as  the  concept  of  a 
"fleet-in-being,"  have  led  to  roles  such 
as  that  played  by  the  German  High  Seas 
Fleet  before  the  Battle  of  Jutland 
which,  without  major  actions,  restrained 
the  Royal  Navy  from  wide-ranging 
operations  outside  the  North  Sea  simply 
by  virtue  of  a  threatened  sortie. 

The  political  and  ideological  uses  of 
navies  are  more  difficult  to  comprehend 
and  analyze  because  measurement  of 
these  perceptions  is  often  imprecise. 
The  flottenpolitik  nature  of  navies  in- 
cludes an  indeterminate  mixture  of  awe, 
will,  credibility,  uncertainty  and,  per- 
haps most  critically,  the  subjective  per- 
ceptions of  adversaries  and  potential 
victims.  In  an  historical  sense,  political 
and  ideological  determinants  have  had 
two  major  results.  First,  commitment  or 
interest  has  been  demonstrated  by  the 
presence  of  naval  ships  and,  more  pre- 
cisely, the  naval  ensign  representing  the 
power  of  the  state.  To  be  credible, 
however,  it  was  essential  that  sufficient 
force  would  be  applied  against  an  adver  - 
sary  even  if  reprisals  were  delivered  well 
after  the  offending  act. 

A  second  result,  indeed  almost  a 
corollary  of  the  first,  focused  more  on 
the  ideological  purposes  behind  naval 
development,  namely  that  states 
acquired  navies,  in  part,  for  reasons  of 
prestige,  influence,  as  part  of  great 
power  status  or  due  to  a  pervasive  and 
demanding  ideology.  Today,  the 
ascendancy  of  the  Soviet  Navy  to  naval 
superpower  status,  has  led  some  Western 
observers  to  refer  to  the  political  and, 
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perhaps,  ideological  roles  of  the  Soviet 
Navy  which  include  "securing  prestige 
and  influence."  Taken  together,  these 
three  purposes  have  produced  primary 
naval  missions  of:  projection  of  power; 
sea  control;  sea  denial;  presence  and 
deterrence. 

Not  until  the  late   1960's  when  a 
strategic  nuclear  standoff  and  political 
"parity"    emerged    between    the    two 
superpowers  did  the  distinctions  sepa- 
rating these  traditional  missions  become 
blurred    and   artificial   on    two    levels. 
First,  while  great  navies  once  had  classi- 
cal projective  purposes,  in  the  nuclear 
age,  the  overarching  concern  of  escala- 
tion into  general  war  seemed  to  limit 
the  extent  of  these  possible  uses  for  one 
superpower   navy   directly  against  the 
other.  Second,  new  technology  in  the 
form    of  ballistic   and   cruise   missiles 
and/or  nuclear  warheads  has  provided 
for    once    numerically    inferior   navies 
extraordinary    destructive    capabilities. 
Thus,  these  navies,  which  originally  had 
only  defensive  or  denial  functions  and 
were  relatively  ineffective  in  imposing 
their  will  upon  an  adversary  (and,  by 
extension,   on  his  capital  ships),   now 
must  be  more  fully  reckoned  with  on 
both  the  strategic  nuclear  and  conven- 
tional scales.   For  example,   the  small 
sea-based   nuclear   deterrent    forces  of 
Britain  and   France  are  of  far  greater 
concern  to  the  Soviet  Union  than  all 
their  remaining  naval  forces  because  of 
the  damage  which  could  be  inflicted 
against  Russian  cities  by  British  and/or 
French     submarine-launched     ballistic 
missiles.4    On    the   conventional   level, 
missile-equipped  fast  patrol  boats,  sub- 
marines and  aircraft,  under  certain  tacti- 
cal conditions  of  geography  and  surprise 
are  capable  of  denying  local  sea  areas  to 
traditional    "dreadnoughts"    of    super- 
power navies  and  can  therefore  be  re- 
garded as   "ersatz"   capital  ships.   The 
concept   that  only  a  dreadnought  can 
defeat  a  dreadnought  has  been  dramati- 
cally altered  by  technology. 

The  increased  destructive  capabilities 


of  modern  navies,  large  or  small,  have 
caused  us  to  modify  "traditional"  think- 
ing about  roles  and  uses  of  naval  forces. 
However,  against  this  background  of  the 
increasing  diffusion  of  power  and  in- 
creasing dependence  upon  the  sea,  what 
is  indicated  is  not  a  decline  in  the  utility 
of  navies,  but  rather,  a  requirement  for 
a  broader  reassessment  of  policy  includ- 
ing all  of  these  factors. 

Evolution  of  the  U.S.  Navy.  Since 
the  1890's,  the  U.S.  Navy  has  acquired  a 
projective  outlook  on  naval  power  based 
on  controlling  the  seas.  Although  the 
United  States  has  become  increasingly 
dependent  upon  maritime  commerce 
and  has  faced  adversaries  equipped  with 
"capital  ships,"  the  United  States  has 
also  been  protected  and  isolated  by  the 
Atlantic  and  Pacific  Oceans  and  has  had 
a  happy  history  of  nearly  always  being 
able  to  exercise  "command  of  the  sea" 
in  this  century. 

The  outset  of  the  cold  war  required 
U.S.  military  forces  capable  of  sup- 
porting alliances  designed  to  contain 
Soviet  expansion.  During  the  late  1940's 
and  early  1950's,  the  primary  U.S. 
concern  was  the  defense  of  Western 
Europe.  This  gave  continued  importance 
to  protecting  North  Atlantic  sea  lines  of 
communications  (SLOC's).  During  this 
period  the  aircraft  carrier  task  force  was 
(and  still  is)  the  centerpiece  in  carrying 
out  the  bulk  of  U.S.  sea  control  and 
power  projection  missions  as  well  as 
determining  much  of  force  structure 
and  force  levels  despite  the  advent  of 
the  Polaris  submarine  system  (SSBN). 

Based  on  these  factors  and  the 
carriers'  absolute  domination  of  the  seas 
during  World  War  II,  Korea  and  Viet- 
nam, and  because  of  the  inherent  flexi- 
bility and  mobility  of  the  Navy,  U.S. 
national  strategies  of  "massive  retalia- 
tion," "flexible  response"  and  the 
"Nixon  Doctrine"  have  not  basically 
changed  U.S.  naval  missions  although 
they  are  more  precisely  articulated 
today.  U.S.  Chief  of  Naval  Operations, 
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Adm.  James  L.  Holloway  III,  USN,  has 
defined  two  basic  functions:  sea  control 
and  power  projection.  The  13  attack 
aircraft  carriers  (CV's)  along  with  the 
attack  submarines  (SSN's),  maritime 
air  and  surface  ships  form  the  substance 
of  sea  control.  Power  projection  is  a 
more  subtle  function  ranging  from  nu- 
clear deterrence  and  the  SSBN's, 
through  the  amphibious  forces  and  their 
projective  capability,  to  conventional 
bombardment  of  the  shore  by  aircraft 
and  ships  down  to  peaceful  presence. 
However,  all  these  examples  of  power 
projection  emphasize  the  need,  first,  to 
establish  some  form  of  sea  control. 

The  Evolution  of  the  Soviet  Navy. 

The  Soviet  Navy  developed  from  very 
different  historical,  geographical,  and 
institutional  frames  of  reference  than 
the  U.S.  Navy.  For  five  decades  since 
the  October  Revolution  in  1917,  the 
U.S.S.R.  has  perceived  itself  as  stra- 
tegically inferior  to  its  major  Western 
adversaries.  After  the  Second  World 
War,  Stalin  set  the  requirements  for  a 
naval  "active  defense"  based  on  fast 
cruiser  strike  groups  and  submarines 
operating  in  support  of  the  Red  Army's 
maritime  flanks  against  invasion.5  The 
mission  of  protecting  the  Russian  home- 
land, fashioned  by  centuries  of  in- 
security bordering  on  paranoia  has  been 
one  of  the  most  significant  differences 
in  outlook  between  U.S.  and  Soviet 
naval  developments. 

As  the  Soviet  perception  of  the 
threat  adjusted  to  the  U.S.  massive 
retaliation  doctrine  and  the  possibility 
of  global  nuclear  war,  the  impact  of  a 
U.S.  nuclear  attack  launched  from  air- 
craft carriers  began  to  occupy  a  higher 
naval  priority  than  the  traditional  sup- 
port mission.  By  the  late  1950's,  the 
Soviet  military  establishment  had 
adapted,  in  part,  to  these  nuclear  factors 
and  the  navy's  primary  missions  were  to 
sink  Western  aircraft  carriers  prior  to 
their  launching  strategic  nuclear  attacks 
against    the    U.S.S.R.    and    to    defend 


against  invasion.  However,  this  new 
"antinuclear"  mission  required  nearly 
continuous  naval  presence  within 
striking  distance  of  U.S.  carriers,  hence 
some  form  of  forward  naval  deployment 
now  became  necessary. 

The  evolution  of  U.S.  ballistic  missile 
submarines  and  their  deployment  in  late 
1960  had  further  dramatic  impact  on 
Soviet  naval  planning  and,  by  the  early 
1960's,  decisions  had  been  implemented 
which  included  the  requirement  for 
hunting  and,  presumably,  destroying 
"Polaris"  SSBN's.  This  task,  which  some 
observers  feel  the  Soviet  naval  leader- 
ship grossly  underestimated,  was  to  be 
accomplished  by  a  "balanced"  force 
consisting  of  submarines,  missile- 
equipped  long-range  aviation  and  sur- 
face ships. 

This  approach  to  doctrine  and  force 
planning  fundamentally  differed  from 
that  followed  in  the  United  States  in 
that  the  Soviet  view  assumes  not  only 
that  nuclear  deterrence  can  fail  but  that 
its  failure  must  serve  as  a  rationalization 
for  force  levels.  This  appears  to  remain 
central  to  Soviet  military  thought.  How- 
ever, in  parallel  to  the  development  of 
strategic  sea-denial  capabilities,  the 
Soviet  Union  has  partially  mirrored  the 
U.S.  Navy  in  deploying  its  fleet  of 
SSBN's  certainly  for  strategic  deterrent 
purposes  and,  in  part,  for  "war  fighting" 
if  deterrence  fails.  Thus,  the  strategic 
nuclear  criteria  of  defense  against 
Polaris  and  the  aircraft  carrier  and  of 
maintaining  a  nuclear  deterrent  capa- 
bility continue  as  the  bedrock  of  Soviet 
naval  missions.  However,  in  order  to 
oppose  "Polaris,"  forward  deployment 
of  naval  forces,  overseas  basing  and 
overseas  presence  are  continuous  re- 
quirements more  rigorous  than  those 
needed  only  for  opposing  the  carrier.6 
It  is  these  factors,  among  others,  that 
undoubtedly  increased  the  importance 
of  Soviet  missions  ranging  on  the  more 
"peaceful"  side  of  the  violence  spec- 
trum and  are  incorporated  under  the 
general  heading  of  peacetime  presence, 
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missions  over  which  the  West  has  always 
demonstrated  a  certain  sensitivity  and 
missions  which  the  Soviets  show  little 
intention  of  decreasing. 

Summary  of  Differences.  A  compari- 
son of  the  missions  of  both  navies,  as 
explicitly  stated  by  their  senior  admirals 
underscoring  the  different  outlooks,  is 
shown  in  table  1 . 

On  the  one  hand,  the  United  States, 
by  virtue  of  geography,  requires  a  long- 
range  capability  for  projection  of  con- 
ventional force.7  The  Soviets,  so  far, 
have  been  more  concerned  with  the 
immediate  and  proximate  defense  of 
their  homeland,  requiring  counterpower 
projection  against  invasion  and  denying 
the  adversary  wartime  use  of  his  stra- 
tegic weapons  in  addition  to  partici- 
pating in  nuclear  attack.  But,  the  virtues 
of  peacetime  presence,  which  the 
Soviets  see  as  potentially  "neutralizing" 
U.S.  presence  are  real  and  are  unlikely 
to  be  reduced  in  the  future. 

Given  this  bifurcation  of  Soviet  naval 
mission  between  criteria  of  strategic 
nuclear  war  and  peacetime  presence,  the 
notion  of  Soviet  naval  use  spilling  over 
from    strategic    nuclear   sea   denial    to 

UNITED  STATES  (Holloway,  1976) 

Sea  control  (conventional) 


Power  projection 

a.  Nuclear  deterrence 

b.  Amphibious  projection 


c.  Conventional  (shore  bombard- 
ment, blockade) 

d.  Presence 


more  conventional  forms  of  sea  denial 
and  interdiction  short  of  global  war  is 
especially  relevant  because  of  the  im- 
probability and  disutility  of  thermo- 
nuclear war  including  the  great  diffi- 
culty in  hunting  Polaris,  the  growing 
importance  of  the  oceans,  and  the  ques- 
tioning of  Western  resolve  by  the  West 
and  perhaps  by  the  Soviet  Union.  It  is 
also  on  this  point  which  Western  analy- 
sis divides  its  opinion  about  Soviet  naval 
intentions. 

The  Debate  over  Soviet  Maritime 
Power.  Western  analysts  agree  that  since 
Stalin's  day  there  has  been  unprece- 
dented growth  in  the  qualitative  capa- 
bilities and  overseas  presence  of  Soviet 
maritime  power.  Beyond  this  point, 
there  is  little  consensus.  There  is  a 
debate  over  the  Soviet  Navy  because  of 
uncertainty  about  Soviet  motives,  likely 
actions  and  capabilities.  This  debate  has 
been  sometimes  skewed  by  "mirror 
imagery"  and  "worse  case"  or  "vulner- 
ability" analysis.  Mirror  imagery  is  the 
tendency  to  view  Soviet  responses  to 
these  issues  as  we  do,  i.e.,  in  Western 
terms.  "Vulnerability"  or  "worse  case" 
analysis  is  determining  what  the  most 

SOVIET  UNION  (Gorshkov,  1976) 

Strategic  sea  denial  (anti-SSBN, 
anti-CV);  limited  conventional 
sea  denial 


Participating  in  strategic  nuclear 
attacks 

Defending  maritime  flanks  (areas 
immediately  adjacent  to  U.S.S.R., 
such  as  the  Northern  Flank,  the 
Danish  Straits,  and  the 
Dardanelles) 

Protection  of  fleet  operating  areas 

Protecting  state  interests,  securing 
"prestige  and  influence" 


Table  1 
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dangerous  contingency  would  be  for  the 
West  without  necessarily  assessing  the 
likelihood  or  probability  of  its  occur- 
rence and  using  that  as  a  planning 
assumption.  Taken  together,  these  fac- 
tors can  obscure  the  real  significance 
and  meaning  of  Soviet  maritime  power 
and  make  accurate  analysis  difficult 
both  on  the  level  of  Soviet  operational 
capabilities  and  on  the  more  critical 
plane  of  Soviet  motives. 

Despite  a  great  deal  of  data,  there  is 
also  substantial  disagreement  over  the 
actual  capabilities  of  Soviet  maritime 
power.  For  example,  while  the  Kiev 
class  air-capable  ship  is  described  by  the 
Soviets  as  being  an  "ASW  cruiser,"  some 
Western  analysts  see  her  use  as  poten- 
tially oriented  towards  conventional 
projection  of  naval  force  against  either 
other  surface  navies  or  the  shore.8  The 
"Y"  and  "D"  class  nuclear  submarines 
are  generally  regarded  in  the  West  as 
only  second-strike  retaliatory  systems, 
similar  to  our  SSBN's  but  some  ob- 
servers suggest  they  have  (or  will  have) 
counterforce  capabilities  beyond  that 
role.9  Does  Soviet  interest  in  overseas 
bases  like  Berbera  in  the  Indian  Ocean 
and  West  Africa  indicate  a  legitimate 
naval  requirement,  attempts  at  ex- 
panding influence  or  both?  What  can  be 
decided  about  Soviet  trends  in  naval 
procurement-do  they  indicate  longer 
term  expansionary  objectives  or  are 
they  just  sufficient  to  maintain  current 
force  levels? 

Most  important,  however,  is  the 
debate  over  interpretation  of  Soviet 
maritime  power  in  the  context  of  Soviet 
political  strategy  and  its  intentions. 
How  will  and  how  can  the  Soviet  Navy 
be  used?  For  example,  many  Western 
analysts  argue  that  the  expansion  of  the 
Soviet  Navy,  in  qualitative  and  opera- 
tional measures,  provides  the  capability 
for  conventional  sea  denial  and,  hence, 
the  naval  power  for  threatening  vulner- 
able Western  maritime  lines  of  com- 
munication such  as  the  North  Atlantic 
and  the  oil  routes  from  the  Persian  Gulf 


which  are  critically  important  in  time  of 
both  war  and  peace.  Therefore,  one 
primary  U.S.  naval  response  must  be 
protecting  these  SLOC's.  However,  since 
the  most  usual  scenario  offered  entails  a 
protracted  war  at  sea,  which  appears 
unlikely,  these  assumptions  and  the 
corresponding  naval  requirements  and 
costs  can  be  questioned  even  though  the 
perceived  vulnerability  of  SLOC's  re- 
mains. 

Alternatively,  the  Soviets  describe 
"sea  denial,"  at  least  for  the  present,  in 
terms  of  strategic  nuclear  defense  aimed 
against  Western  ballistic  missile  subma- 
rines (SSBN's)  and  nuclear-capable 
attack  aircraft  carriers  (CV's).  Thus,  a 
major  issue  over  which  debate  exists  is 
the  scope  of  Soviet  sea  denial  and  the 
relevance  of  severing  SLOC's.  Does 
Soviet  sea  denial  consist  only  of  the 
strategic  nuclear  defensive;  does  it  in- 
clude conventional  uses  short  of  general 
nuclear  war  or  does  the  Soviet  naval 
view  incorporate  both  elements?10 

The  "expansionist"  trends  in  the 
Soviet  Navy  are  challenged  by  some 
observers  who,  in  reviewing  all  available 
evidence  in  the  form  of  Soviet  ship- 
building programs  (including  aircraft 
and  submarines),11  explicit  doctrine, 
public  pronouncements,  training  exer- 
cises and  deployment  patterns  argue 
that  while  the  more  conventional 
aspects  of  sea  denial  may  one  day 
replace  the  difficult,  if  not  impossible, 
task  of  countering  Polaris  and  Trident, 
at  this  stage  what  has  been  considered 
reliable  evidence  in  the  past  still  con- 
tinues substantiating  the  missions  out- 
lined by  Gorshkov. 

The  dilemma  here,  of  course,  is 
resolving  what  may  be  genuinely  defen- 
sive Soviet  intentions  with  increasingly 
offensive  capabilities.  And,  since  debate 
over  the  Soviet  Navy  seems  to  be 
ongoing  in  the  Soviet  Union  as  well  as  in 
the  West,  particularly  Admiral  Gorsh- 
kov's  prolific  arguments1 2  for  a  broader 
approach  to  naval  use,  dismissing  out  of 
hand     either     argument     would     be 
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erroneous.  Western  analysts  should, 
therefore,  focus  on  certain  indicators  or 
pulses  of  Soviet  action  which  may  be 
helpful  in  resolving  this  issue.  These 
"vital  signs"  include: 

a.  The  Soviet  debate  over  naval  doc- 
trine. 

b.  New  Soviet  building  construction 
programs  and  weapons  systems. 

c.  Change  in  Soviet  deployment  pat- 
terns, overseas  basing,  exercises. 

d.  Development  in  Soviet  conven- 
tional ground  and  air  force  capabilities 
especially  with  respect  to  air,  sealift  and 
amphibious  forces. 

e.  Soviet  perceptions  of  Western 
political  and  military  resolve. 

The  results  of  monitoring  these  vital 
signs  will  inevitably  be  ambiguous  in 
part.  However,  if  in  the  main,  the 
strategic  nuclear  criteria  continue  as 
doctrinal  requirements  and  are  paral- 
leled by  complementary  building  pro- 
grams and  deployment  patterns,  the 
conclusion  would  not  support  the  "ex- 
pansionist," anti-SLOC  argument.  A 
diminution  of  the  strategic  nuclear  de- 
fensive mission  and  the  acquisition  of 
more  forces  capable  of  projective  power 
such  as  attack  carrier  aircraft  (including 
radically  new  VSTOL's),  blue-water 
amphibious  and  logistic  squadrons  and 
more  extensive  basing  rights  would  tend 
toward  confirming  a  fundamental 
change  in  Soviet  Navy  missions  away 
from  its  current  wartime  role. 

Thus,  deduction  of  Soviet  naval 
missions  is  both  possible  and  important. 
However,  what  is  missing  from  the 
general  debate  over  Soviet  motives  and 
appropriate  Western  responses  is  any 
explicit  linkage  between  those  purely 
naval  responses  to  Soviet  naval  power 
and  broader  maritime  options  which  are 
present  in  the  emerging  maritime  en- 
vironment. This  is  indeed  paradoxical 
because  the  evolution  of  both  navies  has 
been  affected  differently  by  the  broader 
reach  of  history  and  environment  and 
every  indication  suggests  the  future  will 
be  similar  to  the  past  in  that  respect.  If 


that  is  correct,  what  needs  to  be  done, 
as  well,  is  to  interpret  the  respective 
roles,  missions  and  capabilities  of  each 
navy  in  terms  of  the  maritime  environ- 
ment, and  to  assess  the  major  asym- 
metries of  U.S.  and  Soviet  maritime 
vulnerabilities  and  dependencies  in  this 
broader  context. 

III.  The  Diffusion  of  Power  and  the 
U.S.-Soviet  Maritime  Environment.  The 

diffusion  of  power  is  having  a  major 
impact  upon  both  U.S.  and  Soviet  mari- 
time power  at  three  levels  of  analysis: 
political,  military,  and  economic. 

Political  Impacts.  The  proliferation 
of  the  number  of  sovereign  states  within 
the  international  system  is  having  im- 
portant political  effects  upon  the  flexi- 
bility of  the  major  maritime  powers  to 
project  military  and  all  forms  of  eco- 
nomic and  political  power  across  the 
globe.  In  practical  terms  the  large  num- 
bers of  nonaligned  states  can  now  influ- 
ence U.N.  votes  on  Law  of  the  Sea 
questions,  so  much  so  that  on  certain 
issues  such  as  freedom  of  navigation 
through  narrow  straits,  the  United 
States  and  the  Soviet  Union  have  fre- 
quently demonstrated  complementary 
minority  interests. 

The  overall  effect  of  this  phe- 
nomenon appears  to  put  increasing  po- 
litical constraints  on  the  deployment 
and  use  of  naval  power  by  the  United 
States  and  Soviet  Union  in  strategic 
regions  of  the  world.  This  is  not  to  say 
that  if  either  superpower  felt  its  vital 
interests  were  seriously  threatened  it 
could  not  act  unilaterally  and  use  its 
naval  power  to  uphold  them.  However, 
in  lesser  situations,  the  political  and 
possibly  military  costs  of  using  naval 
power  against  the  wishes  of  local  states 
have  risen  to  the  point  where  shows  of 
force  such  as  the  U.S.  deployment  of 
the  Enterprise  Task  Force  through  the 
Strait  of  Malacca  into  the  Bay  of 
Bengal  in  1971  during  the  Indo-Pakistan 
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War  may  become  more  problematic  in 
the  future. 

The  net  effect  of  these  political 
constraints  should  make  the  super- 
powers increasingly  wary  about  how 
they  deploy  their  navies  and  how  they 
weigh  the  costs  and  benefits  of  doing  so. 

Military  Effects 

•  Nuclear  Weapons.  In  weighing 
the  military  implications  of  the  new 
environment  upon  the  United  States 
and  the  Soviet  Union,  the  role  of 
nuclear  weapons  remains  the  most  criti- 
cal ingredient.  Since  both  countries  have 
placed  great  reliance  upon  the  nuclear 
submarine  equipped  with  ballistic  mis- 
siles, any  changes  in  the  environment  to 
enhance  or  diminish  the  survivability 
and  vulnerability  of  these  systems  will 
be  regarded  with  the  utmost  concern.  In 
this  instance,  both  countries  are  now 
deploying  missiles  with  sufficiently  long 
ranges  to  permit  them  to  be  deployed 
near  home  ports  respectively  in  the 
United  States  and  the  Soviet  Union. 
But,  for  example,  the  sea  area  between 
the  North  Cape  of  Norway  and  the 
Svalbard  (Spitzbergen)  is  believed  to  be 
rich  in  oil,  is  certainly  rich  in  fish  and  is 
claimed  by  Norway.  The  Soviet  Union 
considers  this  passageway  as  vital  to  its 
security  since  the  bulk  of  the  Soviet 
submarine  fleet  is  located  at  Murmansk. 
If  Norway  or  an  international  con- 
sortium were  to  "develop"  the  oilfields 
in  a  similar  manner  to  the  existing 
North  Sea  oilfields  south  of  62°  N. 
latitude,  the  potential  vulnerabilities  of 
Soviet  submarines  and  their  bases  would 
be  increased  because  of  the  proximity 
of  Western  oil  rigs  and  oceanographic 
research  facilities  which,  certainly  in  the 
Soviet  view,  could  have  military  implica- 
tions. 

Similarly  the  potential  spread  of 
nuclear  weapons  may  pose  as  great  if 
not  greater  problems  for  Soviet  security 
than  for  the  United  States  and  its  allies. 
The  list  of  existing  and  potential  nth 


nuclear  powers  indicates  that  most  of 
them  are  more  likely  to  be  able  to 
threaten  the  Soviet  Union  than  the 
United  States.  Already  Britain  and 
France  have  SSBN's  capable  of  targeting 
the  Soviet  Union.  With  the  exception  of 
Brazil,  most  of  the  other  likely  nuclear 
powers  are  located  much  closer  to 
Soviet  than  to  U.S.  continental  targets 
(Israel,  India,  Iran,  South  Africa, 
Republic  of  Korea,  Republic  of  China). 

•  Access  to  Overseas  Military 
Facilities.  In  contrast  to  nuclear  issues 
where  the  U.S.S.R.  may  be  most  vul- 
nerable, the  United  States  will  be  more 
constrained  if,  as  seems  likely,  it  is 
further  denied  access  to  overseas  naval 
facilities  which  are  politically  costly  and 
are  subject  to  the  vagaries  of  the  host 
country.  The  Soviet  Union  has  a  certain 
dependence  on  external  naval  facilities 
but  has  adopted  austere  operations 
using  alternatives  such  as  accomplishing 
necessary  repairs  and  maintenance  at 
anchor  rather  than  at  shore  bases.  How- 
ever, without  access  to  overseas  bases, 
the  United  States  cannot  carry  out  all 
existing  missions  and  may  be  forced  to 
accept  certain  restraints  in  operational 
capabilities.  The  alternatives  of  de- 
signing forces  and  force  levels  not  re- 
quiring overseas  basing  are  extremely 
costly.  Overseas  bases,  on  the  other 
hand,  are  not  essential  for  current 
Soviet  missions  but  could  be  a  great 
bonus  for  future  missions. 

•  Proliferation  of  Arms  and  the 
Closure  of  the  Seas.  More  and  more 
countries  are  procuring  military  tech- 
nologies capable,  in  theory,  of  chal- 
lenging the  maritime  forces  of  both  the 
United  States  and  the  Soviet  Union  in 
local  environments.  The  spread  of  cruise 
missiles,  maritime  strike  aircraft,  sub- 
marines and  mines  to  less-industrial 
states  means  that  they  now  have  much 
more  effective  local  "sea  denial"  op- 
tions than  were  available  in  the  past. 
These    capabilities,    together    with    the 
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extension  of  territorial  waters  out  to  at 
least  12  miles  and  exclusive  economic 
zones  (EEZ's)  out  to  200  miles 
strengthen  the  argument  that  increasing 
areas  of  the  world's  sea  space  may  be 
effectively  "closed"  thereby  eroding  the 
maritime  powers'  "freedom  of  the 
seas."  However,  those  less-industrial 
countries  most  heavily  committed  to  a 
military  buildup  are  not  reducing  their 
dependency  upon  the  industrial  powers 
for  their  ultimate  security  and,  in  some 
cases,  may  even  be  becoming  more 
dependent  as  the  problems  of  imple- 
mentation of  very  sophisticated 
weapons  programs  compound.  Since 
most  of  the  emerging  military  powers  in 
the  less-industrial  world  are  buying  U.S. 
rather  than  Soviet  equipment,  this  "de- 
pendency" relationship  is  certainly  not 
welcomed  by  the  Soviet  Union.1  3 

Furthermore,  in  military  terms,  the 
proliferation  of  arms  to  less-industrial 
countries  may  presently  be  less  dis- 
advantageous for  the  United  States  than 
the  Soviet  Union  for  several  reasons. 
First,  the  types  of  naval  weapons  being 
procured  by  littoral  states  are  generally 
low-cost  alternatives  to  traditional 
"capital  ships"  such  as  SSM-equipped 
patrol  boats.  While  having  localized  ad- 
vantages due  to  surprise  or  geography  in 
confined  waters,  they  are  not  likely  to 
be  much  of  a  match  against  a  really 
sophisticated  capital  ship  such  as  an 
attack  aircraft  carrier  in  open  waters. 
The  Soviet  Union,  even  with  limited 
air-capable  ships  like  the  Kiev,  presently 
lacks  the  maritime  air  and  traditional 
"capital  ships"  to  counter,  in  naval 
terms,  an  enraged  littoral  state  unless  it 
were  to  deploy  a  large  percentage  of  its 
striking  fleet  or  rely  on  nonnaval 
options.  Second,  in  many  cases,  the 
Soviet  Union  rather  than  the  United 
States  is  a  potential  target  for  growing 
littoral  naval  capabilities,  especially  for 
those  small  countries  who  have  invested 
most  heavily  in  naval  systems  such  as 
Israel,  Iran,  South  Africa  and  Brazil. 
Third,   although  the  Soviet  Union  has 


never  been  reluctant  to  use  force,  so  far, 
its  record  of  forceful  or  threatened 
naval  intervention  overseas  has  been 
virtually  nonexistent.  While  the  United 
States  may  be  constrained  in  future  uses 
of  force,  in  calculating  the  probabilities 
of  intervention  against  a  less-industrial 
country,  the  psychological  advantage 
may,  ironically,  favor  the  United  States. 

Economic  Factors. 

•  Sea  Resource.  Both  the  United 
States  and  the  Soviet  Union  have  grow- 
ing interests  in  the  economic  uses  of  the 
seas.  At  the  same  time  that  the  West's 
conventional  military  capacity  has 
diminished,  so  dependence  upon  certain 
resources,  especially  oil,  has  increased 
and  will  continue  to  increase  during  the 
coming  decade.  Barring  dramatic 
changes  in  consumption  patterns  there 
are  no  alternatives  to  oil  as  the  primary 
energy  source  for  the  next  10-15  years. 
Within  this  period  Persian  Gulf  oil  will 
remain  critical.  Any  prolonged  inter- 
ference with  the  transshipment  of  Per- 
sian Gulf  oil  to  Europe  and  Japan  would 
have  a  profound  impact  upon  Western 
economic,  political  and,  possibly,  mili- 
tary relationships.14  As  a  consequence, 
the  security  of  the  oil-flow  cycle  should 
assume  great  importance  for  Western 
strategic  planning.  But,  if  the  West's 
most  serious  weakness  is  oil,  the  Soviet 
Union's  is  food.  Excluding  a  radical 
change  in  the  Soviet  method  of  agricul- 
ture and  more  favorable  weather  condi- 
tions than  are  currently  being  forecast 
for  the  next  decade,  the  Soviet  Union 
will  continue  to  need  to  purchase 
Western  food  and  expand  its  capacity  to 
retrieve  fish  protein  from  the  sea.15 
Similar  Soviet  import  requirements  exist 
in  the  area  of  technology  and  the  need 
for  access  to  Western  sources. 

The  growing  demand  for  sea  re- 
sources, especially  oil  and  fish,  has 
already  led  to  conflict  and,  on  occasion, 
violence  over  ownership  and  exploration 
rights.  Unfortunately  some  of  the  most 


286 


lucrative  untapped  sea  resources-oil 
and  fish-are  located  in  potential  con- 
flict regions.  Areas  replete  with  resource 
conflict  include  the  South  China  Sea 
where  both  Chinas,  Japan,  the  Koreas, 
Vietnam,  and  the  Philippines  have  com- 
peting claims  for  numerous  offshore 
islands  and  potentially  lucrative  oil 
deposits.  Conflict  over  fish  has  already 
resulted  in  violent  encounters  between 
the  Soviet  Union  and  Japan,  North  and 
South  Korea,  Britain  and  Iceland,  and 
the  United  States  and  several  South 
American  states.  The  Soviet  Union  and 
Japan  are  especially  vulnerable  to  the 
effects  of  200  mile  exclusive  economic 
zones  since  so  much  of  their  protein 
needs  come  from  the  sea. 

In  sum,  it  can  be  anticipated  that  as 
the  potential  for  conflict  over  sea  re- 
sources grows,  so  the  need  to  "protect" 
these  resources  with  military  or  "con- 
stabulary" forces  will  grow.  Both  the 
Soviet  Union  and  the  United  States  may 
be  separately  drawn  into  future  con- 
flicts over  the  ownership  of  and  access 
to  sea  resources. 

•  Sea  Transportation.  The  overall 
growth  in  world  trade  is  resulting  in  an 
expansion  of  seaborne  commercial  traf- 
fic. The  security  implications  of  these 
trends  are  potentially  very  important. 
At  the  most  extreme  level  the  West's 
growing  dependency  upon  the  oil 
SLOC's  from  the  Persian  Gulf,  Alaska, 
North  Sea,  West  Africa,  Venezuela,  and 
South  East  Asia  requires  much  more 
attention  than  it  so  far  has  received. 
Even  though  deliberate  naval  action 
against  Western  SLOC's  by  the  Soviet 
Union  remains  unlikely,  the  vulner- 
ability of  this  commerce  to  boycotts 
and  cartels,  to  "closing"  of  chokepoints 
and  strategic  straits  either  by  attempted 
political  or  other  forms  of  action,  and 
to  third  parties  or  transnational  actors 
remains  a  potential  problem  for  both 
the  industrialized  and  the  resource- 
exporting  states. 

In  parallel,  the  growth  of  the  Soviet 


commercial  fleet  has  led  to  speculation 
that  over  time  the  Soviet  Union  may  be 
able  to  increase  its  share  of  seaborne 
traffic  and  thereby  challenge  or  even 
negate  the  capabilities  of  the  Western 
operators  in  their  critical  field.  To  offset 
the  more  demonological  explanations 
for  Soviet  commercial  activity  it  should 
be  pointed  out  that  the  Soviet's  com- 
mercial fleet  is  one  of  its  few  foreign 
exchange  earners.  Given  the  continuing 
demand  for  Western  wheat  and  tech- 
nology, it  can  be  argued  that  the  Soviet 
commercial  fleet  is  an  economic  neces- 
sity. Furthermore,  despite  its  growth, 
the  fleet  is  comparatively  backwards  in 
technical  terms  and  unlikely  to  chal- 
lenge the  U.S.  merchant  marine  in 
efficiency  or  capability.  Where  the 
Soviet  Union  may  have  an  advantage 
over  the  United  States  is  in  the  centrali- 
zation of  its  commercial  maritime  plan- 
ning which  undoubtedly  has  military 
capabilities,  especially  in  the  areas  of 
command,  control  and  communications 
and  intelligence  gathering.  This  does  not 
assume  either  monolithic  control  or 
efficiency-but,  compared  with  the 
divided  and  fractured  American  system, 
unless  the  latter  can  sort  out  some  of  its 
problems,  the  Soviets  over  the  longer 
term  can  erode  the  American  lead  in 
technology. 

IV.  Implications  for  U.S.  Maritime 
Policy. 

Policy  Options.  In  view  of  the 
differences  in  U.S. -Soviet  naval  missions 
and  capabilities  and  the  changes  in  the 
worldwide  political,  military  and  eco- 
nomic environment,  how  should  the 
United  States  orchestrate  its  policy  and 
plan  its  maritime  forces  for  the  next 
decade? 

The  new  environment  contains 
some  fundamental  paradoxes  which 
compound  the  difficulty  of  choosing  a 
preferred  policy.  The  economic  benefits 
of  the  new  ocean  regime  ratified  by  a 
law    of    the    sea    agreement    offer    the 
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potential  for  a  future  U.S.  bonanza 
especially  in  the  areas  of  oil,  mineral 
and  fish  exploitation  and  maritime 
transportation.  However,  for  the  next 
10  years  or  so,  the  Western  powers  are 
becoming  more  dependent  upon  the 
seas  while  their  control  of  the  seas  is 
being  challenged  in  certain  areas.  Soviet 
maritime  power  has  been  in  the  ascen- 
dancy yet  the  Soviet  Union  will  face 
severe  constraints  in  projecting  its 
power  overseas  as  well  as  in  the  con- 
tinued modernization  of  its  maritime 
forces.  The  less-industrial  world  is 
modernizing  and  arming  at  a  remarkable 
pace,  yet  at  the  same  time  is  becoming 
dependent  upon  the  industrial  world  for 
its  basic  technology.  These  trends  re- 
inforce the  interdependence  of  the 
major  actors  in  the  international  system 
at  the  very  time  when  sources  for 
military  conflict  in  critical  regions  of 
the  world  show  no  signs  of  abating. 

One  net  effect  is  to  establish  much 
closer  and  more  complex  linkages  be- 
tween various  maritime  activities  in 
both  a  structural  and  geographical  sense. 
What  this  all  adds  up  to  is  that  the 
number  of  contingencies  which  could 
occur  in  the  decades  ahead  to  jeopardize 
U.S.  interests  is  growing;  yet,  for  the 
United  States  to  adopt  unilateral  means 
of  ensuring  the  protection  of  all  these 
interests  will  almost  certainly  exceed 
diplomatic  and  financial  capabilities. 
This  suggests  that  we  need  to  think  very 
carefully  about  our  maritime  interests 
and  decide  which  of  them  we  wish  to 
protect  by  ourselves;  those  we  wish  to 
protect  in  concert  with  friends  and  allies 
and  those  we  can  afford  to  relinquish  or 
diminish  our  dependence  upon. 

Insofar  as  the  commercial  and  eco- 
nomic aspects  of  U.S.  maritime  policy 
are  concerned,  much  greater  coordina- 
tion is  required  in  Washington  if  the 
very  great  economic  benefits  from  the 
sea  are  to  be  realized.  The  list  of 
participants  with  important  maritime 
interests  includes  not  only  fishing,  ship- 
building and  shipping  industries  but  the 


Congress,  Labor,  the  Departments  of 
Commerce,  Interior,  and  Transport  and 
the  State  Department  and  Department 
of  Defense,  as  well  as  those  littoral 
states  on  both  U.S.  coasts  which  have 
increasing  interests  in  coastal  zone 
management,  which  includes  pollution 
control,  fishing  and  offshore  drilling. 
Although  coordination  between  the 
Executive  and  Legislative  Branches  and 
the  federal  and  state  bureaucracies  is 
essential,  leadership  must  start  in  the 
Executive  Branch.  A  first  step  would  be 
to  institute  a  more  balanced  representa- 
tion of  the  various  interests  in  the 
Executive  Branch.  Establishment  of  a 
new  maritime  bureaucracy  may  not  be 
the  solution  although  some  form  of 
centralization  through  a  single  cabinet- 
level  coordinator-a  maritime  Czar- 
might  be  a  distinct  improvement. 
Understanding  the  maritime  issues  and 
coordinating  the  bureaucratic 
machinery  are  the  two  most  significant 
requirements  and  that  responsibility  re- 
sides with  the  President. 

In  terms  of  defense  policy  the 
problems  are  potentially  far  more  seri- 
ous, because  in  this  respect  they  involve 
relationships  with  foreign  governments. 
With  exceptions  of  the  defense  of  the 
North  American  regions  including  the 
immediate  northeastern  Pacific  and 
northwest  Atlantic,  protection  of  world- 
wide maritime  interests  will  have  to  rely 
upon  continued  and  possibly  increased 
cooperation  with  friends  and  allies.  The 
policy  dilemmas  are  most  apparent  in 
those  areas,  which  up  to  now,  we  have 
either  had  complete  control  over  or, 
alternatively,  have  not  commanded  very 
high  attention  in  terms  of  U.S.  strategic 
priorities.  Of  particular  importance  is 
the  Northwest  Pacific  and  the  Persian 
Gulf-Indian  Ocean  region. 

The  problem  in  the  Northwest 
Pacific  is  that  whereas  we  have  im- 
portant commitments  in  Korea,  Japan 
and  the  Philippines,  the  aftermath  of 
Vietnam  has  eroded  our  physical  and 
psychological     capabilities    to    project 
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force  in  the  region.  We,  therefore,  have 
the  option  of  either  reducing  commit- 
ments or  relying  more  heavily  upon 
more  subtle  diplomatic  initiatives  and 
local  friendly  countries  to  provide  a 
greater  share  of  their  defense.  This 
problem  is  most  acute  in  the  case  of 
Japan.  Logic  dictates  that  Japan  should 
expand  its  military  capabilities;  politics 
suggests  that  this  will  remain  difficult 
though  not  impossible  in  the  years 
ahead. 

In  the  Southern  Seas1  6  it  would  be 
most  dangerous  for  the  Western  Allies 
to  permit  the  unilateral  growth  of  the 
Soviet  maritime  capabilities.  Any  poten- 
tial on  the  part  of  the  Soviet  Union  to 
expand  its  power  to  the  point  where  it 
seriously  could  threaten  Persian  Gulf  oil 
would,  over  the  next  decade  or  so,  pose 
a  great  threat  to  the  Western  world 
which  in  many  ways  would  be  more 
divisive  than  the  current  Soviet  chal- 
lenge to  Western  Europe.  The  relation- 
ship between  oil  and  security  in  the 
Middle  East  is  extremely  complicated 
and  does  not  necessarily  lead  one  to  the 
conclusion  that  allied  unity  is  inevitable 
in  the  event  of  disruption  or  even  threat 
to  oil  supplies. 

Given  the  importance  of  the  Indian 
Ocean  in  addition  to  the  other  remain- 
ing commitments  and  requirements  that 
necessitate  the  maintenance  of  a  strong 
position  in  the  Pacific,  Atlantic  and 
Mediterranean  areas,  we  have  several 
options  to  check  Soviet  power  in  the 
Middle  East.  Three  possibilities  should 
be  examined:  First,  to  have  U.S.  forces 
and  facilities  in  the  Indian  Ocean 
equivalent  to  those  of  the  Soviets; 
second,  to  reduce  our  direct  military 
commitments  and  rely,  instead,  on  more 
indirect  policies  such  as  arms  transfers 
to  friendly  local  powers;  third,  to  rely 
on  a  more  subtle  approach  which  plays 
upon  the  Soviet  Union's  inherently  cau- 
tious and  pragmatic  view  of  its  military 
relations  with  the  West.  This  third 
approach  could  include  limited  military 
options     such     as     further    low-keyed 


initiatives  to  secure  access  to  military 
facilities  in  the  Indian  Ocean.  In  prac- 
tical terms  this  means  that  our  arms 
transfer  policies  to  Middle  East  coun- 
tries need  to  be  more  clearly  related  to 
our  overall  security  requirements.  It  also 
suggests  that  serious  consideration 
should  be  given  to  the  uses  of  bases  in 
Australia,  possibly  Cockburn  Sound  at 
Perth,  thus  permitting  the  Seventh  Fleet 
a  "swing"  capability  from  the  Pacific 
Ocean  to  the  Indian  Ocean  theaters.  A 
further  option  would  be  to  employ 
more  fully  with  Britain  and  France 
other  islands  base  options  in  the  general 
area  of  the  Southern  Seas,  especially  in 
view  of  potential  difficulties  with  base 
rights  and  facilities  in  the  Persian  Gulf, 
the  Philippines  and  Southern  Africa. 

Weapons  and   Force   Structures.  In 

translating  these  geopolitical  require- 
ments into  military  missions,  force 
structures  and  weapons  technology, 
priority  must  be  given  to  sustaining  and 
improving  the  capacity  to  destroy  or 
neutralize  the  Soviet  Fleet  in  conven- 
tional combat  preferably  by  denying 
egress  from  home  waters  and  destroying 
units  already  at  sea.  This  capability 
would  automatically  assure  protection 
of  SLOC's  and  maritime  interests.  This 
type  of  navy  would  also  possess  suf- 
ficient flexibility  and  capability  to  re- 
spond to  most  non-Soviet  contingencies 
when  they  arise. 

For  the  1980's,  three  approaches 
might  be  pursued.  First,  the  geographic 
vulnerability  of  the  Soviet  Navy  can  be 
better  exploited  by  current  and  future 
technology  in  mine  warfare  and  mine 
delivery  systems.  "Captor,"  an  ASW 
mine  using  a  MK-46  torpedo  is  an 
excellent,  but  tardy,  step  against  enemy 
submarines.17  Further  mining  develop- 
ments against  both  submarines  and  sur- 
face warships  must  be  hastened  in- 
cluding enhanced  capabilities  for  de- 
livery as  close  as  possible  to  Soviet  naval 
bases1  8  thereby  restricting  Soviet  move- 
ments    and     permitting     U.S.     sub- 
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marines    freedom    of    action    beyond 
those  close-in  minefields. 

Secondly,  while  carrier  task  forces 
will  remain  the  centerpiece  of  any  anti- 
Soviet  strategy,  several  types  of  addi- 
tional weapons  systems  and  basing 
structures  augmenting  this  essential 
offensive  capability  should  be  con- 
sidered. A  two-phased  research  and 
development  program  for  new  air- 
capable  ships  should  focus  on  Surface 
Effect  Ships  (SES)  and  VSTOL  aircraft. 
The  SES  concept,  despite  extremely 
difficult  problems  of  stability,  en- 
durance, propulsion,  maintenance,  and 
costs,  has  great  potential.  Riding  on  its 
cushion  of  air  at  80-100  knots,  the  SES 
would  be  capable  of  one  day  transits 
from  the  Cape  of  Good  Hope  to  Diego 
Garcia  and  from  Diego  Garcia  to  the 
Straits  of  Hormuz.  With  advanced  weap- 
ons and  sensors,  these  ships  might  be 
projected  rapidly  into  distant  and 
potentially  hazardous  areas  with  suf- 
ficient capabilities  to  perform  their 
missions  but  without  the  attendant 
costs  and  risks  of  deploying  an  expen- 
sive CV.19 

The  second  weapons  program  is  to 
develop  VSTOL  aircraft  having  payload, 
endurance  and  performance  character- 
istics roughly  equivalent  to  today's  car- 
rier strike  aircraft.  Admiral  Hollo  way 
has  already  made  the  case  for  this 
program  and  the  U.S.  Navy  is  actively 
pursuing  new  VSTOL  technologies. 
These  VSTOL  could  be  stationed  in 
CV's,  aboard  smaller  air-capable  ships 
such  as  LHA's  and  even  in  larger  de- 
stroyers providing  for  the  fleet  a  more 
dispersed  and  efficient  air  capability. 

The  research  and  development  pro- 
gram for  the  next  decade  also  needs  to 
anticipate  the  likely  future  maritime 
environment  and  the  requirement  for 
lower  cost,  offensively  armed  surface 
escorts  with  the  capacity  for  extended 
independent  surveillance  missions.  This 
is  in  addition  to  current  programs  and 
not  in  competition  with  them.  These 
relatively    inexpensive    "killer    escorts" 


would  be  designed  primarily  against 
surface  ships  (and  missile-armed  patrol 
boats),  would  carry  a  modest  ASW 
facility  and  be  powered  by  a  com- 
bination gas  turbine-diesel  system.2  ° 

Continued  development  of  surface- 
to-surface  missiles  is  also  important. 
"Harpoon"  is  a  first  step  but  is  limited 
in  its  ability  to  acquire  independently 
over-the-horizon  targets  and  perhaps  in 
the  lethality  of  its  approximately 
500-pound  explosive  warhead.  The 
"Tomahawk"  submarine-launched 
cruise  missile  (SLCM)  incorporates  ad- 
vanced self-contained  computer  guid- 
ance which  could  have  direct  applica- 
tion in  aiding  independent  target  acqui- 
sition capacities  against  maritime 
targets.2 1  The  combination  of  the 
guidance  techniques  in  "Tomahawk" 
with  a  harpoon-type  missile,  including 
new  types  of  shaped  explosive  war- 
heads, is  a  weapons  development  having 
excellent  application  for  the  fleet. 

Thirdly,  greater  use  of  air  force 
systems  in  sea  control/sea  denial  against 
the  Soviets  should  be  explored.  In  this 
case,  the  Soviet  example  of  Long  Range 
Naval  Aviation  demonstrates  a  "bal- 
anced force,  combined  arms"  ap- 
proach.2 2 

Finally,  the  United  States  should 
explore  with  its  allies  ways  of  improving 
Western  access  to  base  facilities  in  areas 
such  as  the  Mediterranean  and  Indian 
Oceans  and  the  Western  Pacific.  A  com- 
bination of  carrier  task  forces,  new 
VSTOL  aircraft  and/or  SES  ships,  a 
large  more  modern  fleet  of  oilers  and  a 
forward  base  structure,  perhaps  in- 
cluding large,  superstable  floating  con- 
crete platforms  might  provide  greater 
flexibility  at  less  cost  than  either  of  the 
alternatives  on  its  own. 

V.  Conclusion.  Our  basic  conclusion  is 
that  the  United  States  has  the  oppor- 
tunity to  reap  major  benefits  from  the 
emerging  maritime  environment  in  the 
years  ahead  but  that  this  will  require 
some     hard     decisions     concerning 
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priorities,  especially  given  the  escalating 
financial  and  political  costs  of  maintain- 
ing a  worldwide  maritime  presence.  If 
positive  decisions  are  not  made  then  we 
run  the  risk  of  losing  economic  benefits 
as  well  as  seeing  the  naval  balance  with 
the  Soviet  Union  shift  against  us  in 
critical  areas.  We  believe  that  Soviet 
maritime  power  can  be  checked  or 
neutralized  by  the  United  States  and  its 
allies  at  an  acceptable  financial  cost, 
provided  that  we  fully  exploit  our 
natural  geographical  and  technological 
advantages  and  the  other  asymmetries  in 
the  maritime  environment  from  which 
we  benefit. 

The  practical  implications  of  these 
conclusions  suggest  that  we  should 
articulate  a  policy  which  will  have  the 
following  results  in  both  the  commercial 
and  military  sectors: 

•  Increase  the  commercial  ship- 
building/capacity for  exploiting  the  fish 
and  mineral  resources  of  the  sea ;  this 
will  also  benefit  the  naval  shipbuilding 
and  overhaul  programs  by  providing 
new  yards. 

•  Articulate  strong  support  for  the 
commercial  exploitation  of  the  200-mile 


EEZ  with  due  regard  for  environmental 
concerns. 

•  Exploit  our  advantages  in  mari- 
time technology  especially  in  the  fields 
of  electronics  for  resource  detection, 
ocean  drilling  and  mining,  fish  breeding 
and  management,  large  superstable 
floating  concrete  platforms.2  3 

•  Counter  Soviet  naval  power  by 

(a)  making  it  increasingly  difficult, 
for  the  Soviet  Union  to  consider  seri- 
ously conventional  naval  missions  such 
as  interdiction  of  SLOC's. 

(b)  exploiting  Soviet  geographic 
weaknesses 

(c)  signaling  U.S.  resolve  in  critical 
areas  such  as  the  Indian  Ocean  by  subtle 
and  low-key  diplomatic  and  naval 
initiatives. 

In  sum,  there  is  no  reason  why  the 
United  States  should  not  exploit  the 
intensive  wealth  of  the  new  frontier  of 
the  oceans  as  it  was  able  to  exploit  its 
western  borders  in  the  19th  century.  To 
this  extent  what  is  required  is  a  new 
order  of  U.S.  maritime  policy  which,  if 
properly  implemented,  can  enhance  our 
security  and  prosperity  in  an  increas- 
ingly competitive  world. 


NOTES 


1.  The  term  "maritime"  applies  to  the  broadest  uses  of  the  sea  including  trade,  transport 
and  exploitation  of  ocean  mineral  and  food  resources  as  well  as  the  more  forceful  aspects.  The 
term  "naval"  applies  to  a  state's  use  of  (military)  force  in  the  maritime  environment. 

2.  There  have  been  several  government  studies  including  NSSM  125  of  April  1971  on 
"Oceans  Policy."  The  problem  is  incorporating  these  efforts  within  a  broader  context  of 
interested  participants  of  both  the  private  and  public  sector.  In  October  1976,  former  Secretary 
of  Labor  Ussery  announced  the  Ford  Administration  would  shortly  form  a  "cabinet  level 
maritime  coordinator,"  an  event  overtaken  by  the  election.  This  may  be  a  necessary  step  but,  as 
argued  below,  more  is  required  in  order  to  produce  a  cogent  set  of  policies. 

3.  In  Naval  Strategy  (Boston:  Little,  Brown,  1910)  Alfred  Thayer  Mahan  amended  his 
previous  impressions  that  navies  depend  upon  maritime  commerce  as  the  cause  and  justification 
of  their  existence.  He  went  on  to  note: 

.  .  .  but  it  has  become  perfectly  evident  by  concrete  example,  that  a  navy  may  be 
necessary  where  there  is  no  shipping.  .  .  .  More  and  more  it  becomes  clear,  that  the 
functions  of  navies  are  distinctly  military  and  international,  whatever  their  historical  origin 
in  particular  cases  [page  446] . 

4.  Britain  has  four  "Polaris"-type  SSBN's  each  armed  with  16  A-3  Polaris  missiles.  Each 
A-3  missile  has  three  200KT  warheads.  The  French  have  four  "SSBS"  SSBN's  each  with  16 
missiles  for  a  combined  U.K./French  total  of  128  missiles  and  256  reentry  vehicles/warheads. 
Assuming  one  British  and  one  French  SSBN  always  on  station,  there  is  the  capability  of 
threatening  the  destruction  of  Moscow  and  Leningrad. 

5.  Bureau cratically,  the  Navy  has  been  and  remains  "junior  partner"  to  the  other  Services. 
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6.  The  carrier  is  far  easier  to  detect  than  the  SSBN  and  can  also  be  "marked"  or  trailed  by 
a  following  ship,  airplane,  submarine  or  satellite. 

7.  In  addition  to  the  differences  in  missions,  geography  provides  two  important 
asymmetries.  First,  while  the  United  States  has  virtually  unrestricted  use  of  her  Atlantic  and 
Pacific  coastal  naval  bases,  the  Soviets  have  four  distant  and  nonsupporting  fleets  hampered  by 
weather  and  difficulty  of  egress.  The  four  fleets,  Northern  (Kola, Murmansk),  Baltic  (Riga, 
Leningrad),  Black  Sea,  and  Pacific  (Vladivostok,  Petropavlovsk)  are  isolated  and  hampered  by 
climate.  Egress  from  the  Northern  and  Pacific  bases  requires  a  long  transit  before  reaching  deep 
water  for  submarines  and  lengthy  ones  to  likely  areas  of  action.  Passage  from  the  Baltic  and  Black 
Seas  to  open  water  (Atlantic  and  Mediterranean)  is  extremely  hazardous  and,  in  time  of  war,  these 
seas  would  most  likely  be  bottled  up.  Second,  in  terms  of  SSBN  operations,  the  Barents  Sea  may 
provide  a  natural  sanctuary  for  protection  of  Soviet  submarines,  because  of  its  contour,  depth, 
proximity  to  Russia  and  climate.  A  similar  geographic  sanctuary  is  an  asset  the  United  States 
lacks. 

8.  Elmo  Zumwalt,  On  Watch  (New  York:  Quadrangle,  1976),  chap.  4. 

9.  Norman  Polmar,  "Soviet  ASW,"  Naval  Review,  July  1976. 

10.  Further  evidence  in  the  form  of  enhanced  conventional  capabilities  of  the  Soviet  ground 
and  air  forces  is  used  to  document  this  trend. 

11.  By  examining  all  types  of  Soviet  construction  programs  including  the  newest  classes 
such  as  the  Kiev  air-capable  ships,  the  Kara-class  guided-missile  cruisers  and  the  "D"  SSBN's,  an 
analyst  can  evaluate  capabilities  and,  by  deduction,  discern  likely  missions.  Michael  K.  MccGwire 
has  been  the  leader  in  this  field  and  his  findings  generally  support  the  strategic  nuclear  defensive 
interpretation  of  Soviet  naval  motives. 

12.  The  lengthy  series  in  Morskoi  sbornik,  "Navies  in  War  and  in  Peace,"  is  well-known. 
Gorshkov's  latest  book  is  The  Sea  Power  of  the  State  (Moscow:  Voenizdat,  1976).  In  this  book, 
Gorshkov  makes  more  explicit  his  arguments  for  naval  use  stressing  the  strategic  nuclear 
requirements  as  well  as  the  potential  for  political  uses  short  of  applying  actual  force.  Gorshkov 
calls  for  a  balanced  maritime  effort  based,  of  course,  on  naval  power. 

1 3.  Iran  is  one  obvious  example  whose  enhanced  military  power  and  links  with  the  United 
States  are  matters  of  some  military  concern  to  the  Soviet  Union. 

14.  One  current  oil  thesis  is:  (1)  By  1985-1990  U.S.  oil  imports  will  be  equal  to  that  of 
Europe  and  Japan;  (2)  in  the  same  period,  the  Soviet  Union  will  be  seeking  external  oil  sources; 
(3)  given  a  reluctance  by  OPEC,  particularly  AOPEC,  to  increase  production  because  of  finite  oil 
supplies  and  with  no  alternative  economic  infrastructures  built  within  those  oil-rich  states,  the 
conflict  over  satisfying  demand  could  reach  crisis  proportions. 

15.  An  argument  can  be  made  which  suggests  the  Soviet  Union  is  attempting  to  shift  diet 
protein  requirements  from  fish  to  meat  sources.  The  importation  of  U.S.  grain  for  animal  fodder 
and  not  human  consumption  is  cited  as  an  indication  of  Soviet  intent.  While  this  argument  may 
reflect  Soviet  normative  objectives,  it  is  superficial  and  misleading  for  several  reasons.  First,  the 
Soviets  have  always  attempted  the  enhancing  of  beef  and  pork  production  since  the  revolution. 
But  the  constraint  is  their  system  of  agriculture  which  without  major  restructuring,  is  unlikely  to 
sustain  much  higher  rates  of  meat  production.  Second,  based  on  allocation  of  resources  made  in 
the  10th  Five-Year  Plan,  the  fishing  industry  is  continuing  at  a  significant  level  of  importance. 
Third,  the  traditional  demand  for  fish  (both  fresh  and  salt  water)  as  part  of  the  standard  diet  is 
not  likely  to  change  even  over  the  longer  term.  Last,  the  Soviets  are  unlikely  to  develop  further 
dependencies  on  Western  food  for  enhancing  a  single  source  of  protein  supply  (pork  and  beef). 
Thus,  every  indication  suggests  a  continuing  and,  possibly,  increasing  reliance  on  fish  as  sources 
of  protein. 

16.  The  "Southern  Seas"  include:  the  Southern  Indian  Ocean,  the  Cape  of  Good  Hope,  and 
the  South  Atlantic. 

17.  This  type  of  mine  is  actuated  by  the  sound  of  an  approaching  submarine  and  the  MK-46 
torpedo  fired  at  the  target.  The  kill  probabilities  of  this  system  are  quite  good. 

18.  Existing  delivery  systems  such  as  U.S.  Navy  attack  aircraft  and  B-52  bombers  are  not 
satisfactory  since  they  are  nuclear-capable  and,  in  closing  the  Soviet  coast,  would  probably  be  so 
interpreted.  Remotely  piloted  vehicles,  rocket-assisted  delivery  systems  of  100-mile  range  and 
submarine  delivery  are  feasible  options. 

19.  The  SES  would  be  armed  with  cruise  missiles  and  aircraft  like  the  F-14  and  newer 
generations  of  VSTOL.  This  would  provide  excellent  capabilities  and  at  less  cost  than  CV's. 
However,  one  should  not  underestimate  the  potential  magnitude  of  the  development  and  design 
problems.  But  the  potential  that  SES  demonstrates  strongly  suggests  further  R&D. 

20.  Prototypes  of  this  ship  are  the  Vosper-Thorney craft  Mark  7,  British  type  21  and  Italian 
"Lobo"-class  escorts.  About  320  to  400  feet  in  length  and  3,000  tons  displacement,  these  ships 
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would  have  speeds  in  excess  of  35  knots.  Limited  endurance  at  speed  and  high  noise  levels 
associated  with  diesel  engines  reduce  ASW  effectiveness.  An  austere  command  and  control 
system,  similar  to  British  systems  now  in  service,  would  further  reduce  costs.  Gun  armament 
should  include  at  least  one  lightweight  5-inch  mount.  Antiair  protection  would  come  from  these 
guns,  from  rapid  firing  "close-in-weapons"  systems  such  as  "Phalanx,"  speed,  maneuverability 
and  electronics  decoys  like  "chaff."  The  Israeli  Navy  in  the  October  1973  War  demonstrated  the 
effectiveness  of  these  capabilities  against  cruise  missile  attack.  Longer  range  ASW  torpedoes 
(MK-46)  would  complement  medium-powered  hall-mount  variable-depth  sonars.  Smaller  versions 
of  these  escorts  (245  feet  in  length)  are  already  being  built  for  the  Saudi's  in  this  country. 

21.  The  problems  with  "Tomahawk"  are  interrelated  with  SALT  (Strategic  Arms  Limita- 
tions Talks)  and  the  2,000-nautical-mile  range  potential  of  the  SLCM  which  is  seen  by  the  Soviets 
as  a  great  potential  threat. 

22.  Space  precludes  discussion  of  other  recommendations.  Specifically,  development  of  new 
electronics  warfare  and  advanced  surveillance  systems  represent  an  ongoing  requirement. 
Maritime  aircraft  such  as  the  P-3C  and  S-3  "Viking"  are  vital  to  ASW.  The  submarine  fleet,  too, 
may  have  untapped  potential  including  the  possibility  of  commissioning  a  new  class  of  fast  attack 
nonnuclear  submarines  (or  recommissioning  those  in  reserve).  While  these  submarines  lack  the 
performance  characteristics  of  their  nuclear  sisters,  they  may  be  cheaper  over  the  long  term  and 
are  less  manpower-intensive  given  the  rigorous  nuclear  power  training  requirements. 

23.  One  obvious  application  of  these  platforms  is  for  power  production  since  the  sea  offers 
unlimited  potential  for  cold-water  cooling. 

—f  _ 
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SPECIAL  ASPECTS  OF  JURISDICTION  AT  SEA 


Wilfred  A.  Hearn 


For  almost  three  hundred  years,  the 
law  of  the  sea  has  been  controlled  by 
two  opposing  concepts,  namely:  the 
doctrine  of  freedom  of  the  seas,  which 
proclaims  that  the  seas  are  open  to  all 
nations  on  an  equal  basis;  and  the 
doctrine  which  recognizes  that  the 
coastal  State  may  exercise  jurisdiction 
and  control  over  the  marginal  area  in 
order  to  enforce  its  fiscal,  customs,  and 
sanitary  laws,  and  to  meet  its  defensive 
needs. 

These  two  concepts  would  be  in 
hopeless  conflict  if  reasoned  to  their 
logical  extremes.  Notwithstanding,  they 
have  coexisted  over  the  years  without 
doing  violence  to  each  other.  This  was 
achieved  because  of  the  general  view 
that  the  high  seas,  which  are  common  to 
all  nations,  should  not  be  appropriated 
to  the  exclusive  control  of  any  single 
State  beyond  that  which  is  strictly 
necessary  to  meet  a  State's  essential 
needs. 

But  the  emphasis  has  been  shifting  in 
recent  years.  It  has  become  the  tend- 
ency for  individual  States,  acting  uni- 
laterally and  without  the  consent  or  the 
acquiescence  of  other  States,  to  lay 
claim  to  vast  areas  of  the  sea  abutting 
their  coasts.  These  claims,  if  valid,  effec- 
tively deny  to  all  of  the  nations  of  the 
world  the  free  use  of  vital  areas  of  the 
sea.  If  invalid,  they  constitute  a  cloud 
upon  the  right  of  other  nations  to 
navigate  these  seas,  and  thereby  breed 


international  incidents.  In  either  event 
they  do  violence  to  the  fundamental 
principle  of  freedom  of  the  seas,  and 
establish  what  may  be  an  ever-increasing 
threat  to  sea  communications  among 
nations. 

Thus,  the  principles  which  we  will 
discuss  this  morning  are  not  relics  of  the 
past,  without  current  interest  or  pur- 
pose; rather,  they  are  very  much  alive 
today,  and,  in  many  instances  very 
much  in  controversy.  These  same  rules 
of  international  law  are  now  being 
studied  by  some  75  nations  in  prepara- 
tion for  a  world  conference  which  will 
convene  early  next  year.  This  con- 
ference, which  is  sponsored  by  the 
United  Nations,  will  attempt  to  codify 
the  law  of  the  sea.  The  conference  will 
have  before  it  the  draft  articles  on  the 
law  of  the  sea,  which  have  been  pre- 
pared by  the  International  Law  Com- 
mission. 

A  great  deal  of  work  is  underway  in 
the  Executive  Branch  of  our  own  Gov- 
ernment in  preparation  for  this  con- 
ference. The  Navy  has  been  designated 
Executive  Agent  for  the  Department  of 
Defense.  The  Judge  Advocate  General 
of  the  Navy  is  the  Defense  Representa- 
tive on  the  Interdepartmental  Com- 
mittee, which  will  coordinate  the  in- 
terests of  all  government  agencies.  A 
working  group,  consisting  of  representa- 
tives of  the  Chief  of  Naval  Operations 
and   the   Judge  Advocate  General,  has 


294 


been  studying  each  draft  article  in  the 
preparation  of  the  Department  of  De- 
fense position,  based  upon  the  interests 
of  national  defense.  Teams  of  naval 
officers  have  visited  many  friendly  for- 
eign countries  and  explained  to  military 
and  foreign  office  officials  the  strategic 
considerations  in  support  of  a  narrow 
territorial  sea.  Two  naval  officers  have 
just  returned  from  briefing  all  naval 
commands  and  the  senior  naval  officer 
of  all  NATO  commands  in  the  European 
and  Mediterranean  areas. 

These  intense  and  thorough  prepara- 
tions reflect  our  concern  over  the  threat 
to  the  doctrine  of  freedom  of  the  seas 
which  is  abroad  in  the  world  today.  This 
doctrine  is  generally  accepted  to  mean 
that  the  high  seas  are  open  to  all 
nations,  and  that  no  nation  may  subject 
any  part  of  it  to  its  sovereignty.  It 
includes,  among  other  things,  freedom 
of  navigation  on  the  high  seas  and 
freedom  to  fly  over  the  high  seas. 

The  strength  of  the  Navy  is  measured 
in  part  by  the  mobility  of  our  fleets  and 
air  arms  and  in  the  ability  of  fleets  to 
disperse  over  vast  areas  of  the  sea  if 
threatened  by  atomic  attack.  We  are 
vitally  concerned,  therefore,  with  the 
freedom  to  maneuver  in  all  of  the  seas 
of  the  world  and  in  any  proposed 
changes  to  the  rules  of  international  law 
which  would  restrict  that  freedom. 

It  has  been  said  that  the  Navy  is  the 
precision  instrument  of  national  power 
because  of  its  ability  to  move  rapidly 
into  troubled  areas  without  crossing 
frontiers  and,  yet,  get  close  enough  to 
the  trouble  to  show  that  we  can  apply 
force,  if  necessary.  It  has  the  further 
psychological  advantage  of  possessing 
massive  striking  power  which  may  be 
employed  or  held  back  without  previous 
disclosure  of  its  intentions.  As  Admiral 
Burke  stated  in  a  recent  interview, 
"When  the  fleet  moves  in  and  shows  its 
flag,  it  gives  pause  to  an  aggressor." The 
Sixth  Fleet  has  demonstrated  this  point 
in  the  Suez  and  Jordan  crises.  The  very 
presence    of    the    Sixth    Fleet    in    the 


eastern  end  of  the  Mediterranean  on 
those  occasions  was  a  show  of  force 
which  is  credited  by  many  as  having 
deterred  Communist  aggression.  The 
Seventh  Fleet  has  been  equally  effective 
as  a  deterrent  to  aggression  in  the 
western  Pacific. 

An  important  factor  contributing  to 
these  results  has  been  our  freedom  to 
move  into  the  areas  of  the  sea  where 
there  could  be  in  fact  a  show  of  force. 
This  right  is  being  threatened  by  the 
claims  of  many  States  which  would 
close  off  vast  areas  of  the  open  sea  to 
our  forces. 

International  law  recognizes  that  the 
coastal  States  have  a  variety  of  interests 
and  rights  in  the  sea.  That  part  of  the 
sea  which  is  termed  "landlocked"  (such 
as  San  Francisco  Bay)  is  considered  to 
be  internal  water  and  an  integral  part  of 
the  coastal  State.  Once  an  arm  of  the 
sea  has  been  recognized  as  internal 
water,  it  moves  outside  the  sphere  of 
international  law  and  becomes  wholly 
within  the  jurisdiction  of  the  coastal 
State,  except  for  the  rules  to  be  applied 
in  determining  its  outer  limits. 

The  territorial  sea  is  recognized  as  an 
area  over  which  the  coastal  State  has 
sovereignty.  In  effect,  it  is  as  though  the 
territory  of  the  coastal  State  has  been 
extended  to  the  outer  limit  of  this 
marginal  belt.  Within  these  limits— 
except  for  the  right  of  innocent  passage 
—the  coastal  State  has  absolute  sover- 
eignty over  the  subsoil,  the  sea- bed,  the 
water  above  the  sea-bed,  the  living 
resources  in  the  water,  and  the  air  space 
above  the  water. 

This  principle  was  developed  in 
recognition  of  the  needs  of  the  coastal 
State  to  control  a  maritime  belt  in  order 
to  insure  its  well-being.  It  evolved  as  a 
consequence  of  world  acceptance  of  the 
Grotius  theory  that  the  seas  were  open 
to  all.  But,  because  the  principle  of 
sovereignty  over  an  area  of  the  sea  was 
in  derogation  of  the  more  compelling 
principle  of  freedom  of  the  seas,  sover- 
eignty was  asserted  initially  only  to  the 
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extent  necessary  to  meet  the  essential 
requirements.  By  the  beginning  of  the 
nineteenth  century,  a  territorial  sea  of 
one  marine  league  (or  three  nautical 
miles),  as  claimed  by  the  maritime 
nations  of  the  world,  had  become  estab- 
lished as  a  part  of  customary  interna- 
tional law. 

The  adherence  of  the  United  States 
Government  to  the  three-mile  rule  was 
first  announced  in  1793,  when  Mr. 
Jefferson,  as  Secretary  of  State,  in- 
formed the  British  and  French  officials 
that  the  United  States  would  confine 
the  enforcement  of  certain  orders  to  an 
area  not  more  than  one  league  (or  three 
miles)  from  the  shore.  This  position  has 
been  restated  and  reaffirmed  on  many 
occasions  in  diplomatic  notes,  Acts  of 
Congress,  and  decisions  of  the  Supreme 
Court;  and  it  is  the  position  of  the 
United  States  today. 

But  the  jurisdiction  of  the  coastal 
State  does  not  end  at  the  outer  limits  of 
the  territorial  sea  for  all  purposes.  In  a 
contiguous  area  of  the  high  seas,  the 
coastal  State  may  exercise  a  limited 
jurisdiction  or  control  in  relation  to 
customs,  sanitation,  and  fiscal  matters. 
The  United  States  first  asserted  the  right 
to  enforce  its  customs  laws  within  a 
zone  twelve  miles  from  the  coast  by  an 
Act  of  Congress  in  1790.  Legislation  for 
this  purpose  has  been  in  effect  ever 
since,  and  is  in  effect  today.  Our  pio- 
neering in  this  field  has  led  to  universal 
recognition  of  such  a  practice.  It  is  now 
well  settled  that  a  State  may  exercise 
authority  on  the  high  seas  in  order  to 
secure  itself  from  injury  and  to  give 
effectiveness  to  the  jurisdiction  which  it 
exercises  within  its  own  territory.  It  is 
important  to  note  that  the  right  of  the 
coastal  State  to  exercise  a  limited  con- 
trol of  jurisdiction  in  the  contiguous 
zone  does  not  change  the  character  of 
the  high  seas  nor  confer  any  right  of 
sovereignty  or  general  jurisdiction  over 
any  area  outside  the  territorial  sea. 

Another  example  of  the  exercise  of 
limited   control   beyond   the  territorial 


sea  is  the  air  defense  identification 
zones,  which  are  maintained  by  the 
United  States  and  Canada.  Here,  we 
have  two  coastal  States  imposing  certain 
identification  and  control  requirements 
on  foreign  aircraft  entering  these  zones, 
which,  off  the  east  coast  of  the  United 
States,  extend  some  300  miles  to  sea. 
These  controls  are  exercised  in  the 
interest  of  national  security.  Clearly, 
under  the  fundamental  principle  of  self- 
defense,  a  State  in  times  of  peace  as  well 
as  in  times  of  war  may  take  reasonable 
measures  to  protect  its  national  se- 
curity, even  though  these  measures  take 
place  upon  the  high  seas.  I  think  that 
the  comments  of  Mr.  Elihu  Root  were 
very  much  in  point  when  he  stated  that 
every  sovereign  state  has  a  right  to 
protect  itself  by  preventing  a  condition 
of  affairs  in  which  it  would  be  too  late 
to  protect  itself. 

It  is  interesting  to  note  that  the 
establishment  of  these  identification 
zones  has  not  resulted  in  a  single  pro- 
test. Furthermore,  all  nations  engaged  in 
international  air  commerce  in  the  North 
American  areas  are  cooperating  in  the 
enforcement  of  the  regulations. 

The  regime  of  the  continental  shelf 
recognizes  in  coastal  States  certain 
rights  in  the  sea-bed  and  in  the  subsoil 
beneath  the  high  seas.  The  Truman 
Proclamation  of  1945,  which  was  one  of 
the  earliest  pronouncements  on  this 
subject,  announced  this  doctrine  as 
recognized  by  the  United  States.  It 
announced  that  the  United  States  re- 
gards the  natural  resources  of  the  sub- 
soil and  sea-bed  of  the  continental  shelf 
beneath  the  high  seas  but  contiguous  to 
the  coasts  of  the  United  States  as 
appertaining  to  the  United  States,  sub- 
ject to  its  jurisdiction  and  control. 

This  concept  was  quickly  accepted 
by  the  Family  of  Nations.  Mr.  Lauter- 
pacht,  writing  in  1950,  stated  that 
seldom  has  an  apparent  major  change  in 
international  law  been  accepted  by 
peaceful  means  more  rapidly  and  with 
more  general  acquiescence  and  approval 
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than  is  the  case  of  claim  to  the  resources 
of  the  continental  shelf. 

Because  of  the  newness  of  this  doc- 
trine, however,  international  law  re- 
lating to  the  continental  shelf  must  be 
considered  in  a  state  of  development. 
Consequently,  there  are  questions  which 
can  be  foreseen  but  for  which  there  are 
no  immediate  answers.  One  such  ques- 
tion reserved  for  future  resolution  is  the 
outer  limit  of  the  continental  shelf.  The 
International  Law  Commission  proposes 
that  the  continental  shelf  be  considered 
as  extending  out  to  the  100-fathom 
curve,  or  beyond  that  limit  to  where  the 
depth  of  the  water  admits  the  exploita- 
tion of  the  natural  resources.  No  sub- 
stantial objection  to  this  proposal 
appears  to  have  been  expressed,  and 
perhaps  it  represents  the  best  rule  which 
can  be  devised  at  this  time. 

Another  question  which  is  eventually 
to  occur  concerns  the  possible  conflict 
between  the  demands  of  navigation  in 
the  waters  above  the  continental  shelf 
and  the  obstructions  which  are  created 
in  order  to  exploit  its  natural  resources. 
There  have  been  suggestions  that 
shipping  be  routed  through  specific 
channels  in  order  to  prevent  inter- 
ference with  the  exploitation  of  the 
natural  resources.  These  suggestions 
have  been  opposed  on  the  grounds  that 
such  action  would  be  in  derogation  of 
the  character  of  the  waters  as  high  seas. 
Equally  objectionable— for  the  same 
reason— would  be  a  proposal  that  the 
exploitation  of  resources  of  the  conti- 
nental shelf  and  the  rights  of  navigation, 
fishing,  and  conservation  be  placed 
upon  equal  footing. 

It  is  important  to  note  that  the 
language  of  the  Truman  Proclamation 
limits  the  claim  of  the  United  States  to 
the  sea-bed  and  the  subsoil  and  dis- 
claims expressly  any  control  in  the 
waters  above  the  continental  shelf.  It  is 
evident  that  this  language  was  chosen 
with  great  care  in  order  to  dispel  the 
idea  of  any  claim  of  sovereignty  to 
either  the  subsoil  of  the  sea-bed  of  the 


continental  shelf,  or  the  superjacent 
waters. 

After  stating  that  the  United  States 
regards  the  natural  resources  of  the 
sea-bed  and  the  subsoil  of  the  continen- 
tal shelf  as  being  under  its  jurisdiction 
and  control,  the  Proclamation  provides 
specifically  as  follows:  "The  character 
as  high  seas  of  the  water  above  the 
continental  shelf  and  the  right  to  their 
free  and  unimpeded  navigation  are  in  no 
way  thus  affected." 

Notwithstanding  the  clarity  of  this 
language,  claims  have  been  made  by 
other  States,  relying  upon  the  Truman 
Proclamation  as  a  precedent,  which 
state  that  the  continental  shelf  and  the 
waters  thereon  are  subject  to  the  sover- 
eign powers  of  the  coastal  State.  The 
United  States  has  informed  each  of 
these  claimants  that  it  could  not  recog- 
nize sovereignty  of  the  coastal  State 
over  the  continental  shelf  and  over  seas 
adjacent  to  its  coast  outside  the  gen- 
erally recognized  limits  of  the  territorial 
sea. 

Notwithstanding  the  rights  which  a 
State  may  exercise  beyond  the  terri- 
torial sea— that  is,  the  right  to  exploit 
the  natural  resources  of  the  continental 
shelf  and  the  right  to  exercise  a  limited 
jurisdiction  over  adjacent  waters  for 
such  purposes  as  defense,  customs,  fiscal 
matters— there  is  the  view,  strongly  sup- 
ported in  some  quarters,  that  a  coastal 
State  should  be  entitled  to  exercise 
sovereignty  over  vast  areas  of  the  sea. 
Those  who  support  this  position,  Russia 
among  others,  consider  the  question  one 
of  domestic  concern,  and  believe  that 
international  law  does  not  prohibit  a 
coastal  State  from  extending  the 
breadth  of  its  territorial  sea  to  meet 
what  it  considers  to  be  its  domestic 
needs,  without  regard  to  the  interests  or 
the  needs  of  the  Community  of  Nations 
and  without  their  acquiescence  or  con- 
sent 

Acting  in  accordance  with  this  view, 
a  number  of  States  have  extended  their 
claim   of  sovereignty   to  various  limits. 


The  most  extravagant  claims  have  been 
made  by  the  Declaration  of  Santiago  in 
1952.  This  Declaration,  after  noting 
that  the  former  breadth  of  the  terri- 
torial sea  and  of  the  contiguous  zone 
was  inadequate,  stated  in  part: 

The     Governments    of    Chile, 
Ecuador  and  Peru  proclaim  as  a 
norm  of  their  international  mari- 
time policy,  the   sovereignty  and 
exclusive  jurisdiction   that  corre- 
sponds to  each  of  them  over  the 
sea  off  the  coasts  of  their  respec- 
tive countries  up  to  a  minimum 
distance  of  200  marine  miles. 
The    United    States    and    the    other 
adherents   of   the   three-mile  rule  have 
never     accepted     this     principle     nor 
acquiesced  in  the  claims  of  sovereignty 
over  extended  areas  of  the  high  seas. 
While    nations    that    have    made    these 
claims  do  not  now  agree  that  three  miles 
is  the  maximum  breadth  of  the   terri- 
torial   sea    recognized    in   international 
law,  neither  do  they  agree  among  them- 
selves on  any  other  limit. 

A  recent  tally  of  the  various  claims 
discloses  the  box  score  shown  below. 
Most  of  the  States  claiming  in  excess 
of  three  miles  have  been  motivated 
by  one  of  the  following  considera- 
tions: (1)  the  economic  advantages  to 
be  gained  by  acquiring  exclusive  con- 
trol over  fishing  in  the  waters  ad- 
jacent to  their  coast;  (2)  the  necessity 
of  keeping  up  with  neighboring  States 
that  have  increased  the  breadth  of 
their  territorial  seas.  An  official  of 
one  such  State  has  stated  quite 
frankly  that  they  had  no  real  desire 
to  increase  the  breadth  of  their  terri- 
torial sea,  but  felt  bound  to  do  so 
since  their  neighbor,  State  "X,"  had 
increased  its  territorial  sea,  and  that  if 
State    "X"    would    go    back    to    three 
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miles   so   would   they;  (3)   because   of 
considerations  of  security. 

A  broad  territorial  sea  has  a  certain 
superficial  attraction  to  States  looking 
for  means  of  keeping  future  wars  away 
from  their  door.  If  it  could  be  assumed 
that  all  belligerents  would  respect  the 
territorial  sea  of  a  neutral,  certainly 
twelve  miles  would  serve  this  end  better 
than  three  miles.  But,  there  are  many 
historical  illustrations  which  demon- 
strate that  belligerents  have  been  less 
than  circumspect  in  their  observance  of 
the  sovereignty  of  neutral  waters.  Ex- 
perience also  shows  that  the  broader  the 
territorial  sea,  the  better  haven  it  offers 
to  belligerent  submarines  seeking  to 
avoid  detection  by  any  enemy  anti- 
submarine aircraft  and  surface  vessels; 
and  the  more  usable  it  is  a  means  of 
moving  to  and  fro  from  areas  of  the 
high  seas  without  risking  contact  with 
enemy  forces. 

The  Norwegian  territorial  sea  created 
just  such  a  situation  during  the  early 
part  of  World  War  II,  even  though  in 
time  of  war  Norway  has  claimed  a 
territorial  sea  of  only  three  miles  for 
defense  purposes.  The  British  were  con- 
cerned over  ways  of  stopping  the  steady 
stream  of  ships  carrying  contraband  to 
Germany  and  U-boats  making  way  to 
and  from  the  high  seas.  It  was  of 
importance  to  Germany  to  insure  the 
continued  availability  of  this  corridor  as 
a  safe  covered  way  to  and  from  its  home 
waters.  The  result  was  the  Invasion  of 
Norway  in  April,  1940. 

Winston  Churchill,  reporting  on  the 
event  in  the  House  of  Commons,  had 
this  to  say : 

The  extraordinary  configura- 
tion of  the  Norwegian  western 
coast  provides  a  kind  of  corridor 
or    covered    way,    as    every    one 
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knows,  through  which  neutral 
trade  and  German  ships  of  all 
kinds,  warships  and  others,  could 
be  moved  to  and  fro  through  the 
Allied  blockade  within  the  terri- 
torial waters  of  Norway  and 
Sweden  until  they  were  under  the 
effective  protection  of  the  Ger- 
man air  force  in  northern  Ger- 
many .  .  .  The  existence  of  this 
geographical  and  legal  covered 
way  has  been  the  greatest  dis- 
advantage which  we  have  suffered, 
and  the  greatest  advantage  which 
Germany  has  possessed  in  her 
efforts  to  frustrate  the  British  and 
Allied  blockade. 

Russia  and  the  Communist  Bloc 
claim  a  twelve-mile  territorial  sea.  One 
of  the  reasons  the  Communists  desire  a 
broad  territorial  sea  was  expressed  by 
the  Bulgarian  delegate  to  the  Sixth 
Committee  which  met  in  New  York  last 
December.  He  said  that  such  a  broad 
belt  was  necessary  in  order  to  keep 
foreign  shipping  from  approaching  close 
enough  to  the  shore  to  observe  military 
and  naval  installations. 

Normally,  States  do  not  recognize 
territorial  seas  greater  than  their  own. 
This  absence  of  uniformity  has  been  the 
source  of  much  international  friction 
and  increased  tensions.  For  example, 
many  fishing  vessels  have  been  seized 
for  violation  of  extended  territorial  seas. 
In  a  great  number  of  instances  the  exact 
position  of  the  fishing  vessel  at  the  time 
of  the  seizure  was  in  dispute,  and  in 
other  instances  the  vessels  were  fishing 
within  nine  or  twelve  miles  from  the 
coast  unintentionally  and  only  because 
of  difficulty  in  determining  exact  posi- 
tion without  having  reference  to  the 
shore  line. 

There  was  the  case  in  1950  of  two 
Swedish  fishing  boats  seized  by  a  Rus- 
sian patrol  craft  in  Danzig  Bay,  and 
charged  with  fishing  eleven  and  ten  and 
a  half  miles  respectively  from  the  coast, 
in  violation  of  Russia's  twelve-mile 
limit. 


In  1954,  Peru  seized  a  whaling  ship 
of  Panamanian  registry  approximately 
one  hundred  miles  at  sea  and  levied  a 
fine  of  approximately  $3,000,000  for 
unauthorized  whaling  operations  in 
Peruvian  territorial  waters. 

In  1955,  two  United  States  fishing 
vessels  were  seized— one  fourteen  and 
the  other  twenty-four  miles  off  the 
coast  of  Ecuador— and  fined  a  total  of 
$49,000  for  fishing  without  a  permit  in 
Ecuadorian  jurisdictional  waters. 

There  have  been  many  instances  of 
Mexican  authorities  seizing  United 
States  shrimp  boats  on  charges  of 
shrimping  within  the  nine-mile  terri- 
torial sea  claimed  by  Mexico. 

Of  course  the  obvious  effect  of  ex- 
tending the  territorial  sea  is  to  decrease 
the  area  of  the  high  seas;  that  is,  the 
area  of  the  seas  where  there  is  freedom 
of  operation.  The  extent  of  that  reduc- 
tion is  startling.  Some  three  million 
square  miles  of  high  seas  would  be  lost 
if  the  territorial  sea  were  extended  from 
three  to  twelve  miles.  This  is  an  area 
three  times  as  large  as  the  Mediter- 
ranean. If  a  twelve-mile  territorial  sea 
were  applied  to  the  Mediterranean,  it 
would  take  away  over  13%  of  its  open 
water. 

But  the  real  significance  of  a  broad- 
ened territorial  sea,  from  the  standpoint 
of  our  maritime  and  national  defense 
interests,  becomes  apparent  when  we 
consider  some  of  the  restrictions  that 
are  imposed  on  the  right  to  navigate 
areas  of  the  seas  not  included  in  the 
high  seas.  Ships  of  all  States  have  the 
right  of  innocent  passage  through  the 
territorial  seas.  However,  in  order  to 
enjoy  this  right  the  passage  must  be 
innocent;  that  is,  a  ship  does  not  use  the 
territorial  seas  for  committing  any  acts 
prejudicial  to  the  security  of  the  coastal 
State.  On  the  other  hand,  the  coastal 
State  may  not  hamper  innocent  passage. 
It  must  give  notice  of  any  dangers  to 
navigation  of  which  it  has  knowledge, 
and  is  under  the  obligation  to  use  all 
means  at  its  disposal  to  insure  respect 
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for  innocent  passage  in  its  territorial  sea. 
But,  in  the  interest  of  its  own  security,  a 
coastal  State  may  temporarily  suspend 
innocent  passage  in  definite  areas  and  it 
may  designate  specific  courses  for  ships 
to  follow  upon  navigating  the  territorial 
sea.  The  ship  is  bound  to  comply  with 
the  rules  and  regulations  imposed  by  the 
coastal  State  concerning  such  passage 
and  may,  under  certain  circumstances, 
come  within  the  civil  and  criminal  juris- 
diction of  the  coastal  State. 

I  mention  these  various  rights  and 
responsibilities  to  point  out  the  fact 
that  although  there  is  a  right  of  inno- 
cent passage  through  the  territorial  sea, 
it  is  subject  to  many  possible  inter- 
ferences and  harassments  not  to  be 
experienced  on  the  high  seas. 

Thus,  the  extension  of  the  territorial 
sea  could  in  many  areas  of  the  world 
bring  the  sea  lanes  within  the  sover- 
eignty of  coastal  States.  Conceivably, 
this  could  result  in  the  lengthening  of 
sea  lanes  because  of  the  unwillingness  of 
shippers  to  subject  their  vessels  to  pos- 
sible interferences  which  are  inherent  in 
the  passage  through  the  territorial  sea. 
This  might  well  result  in  increasing 
sailing  time,  and,  hence,  the  cost  of  the 
voyage. 

While  a  warship  is  not  subject  to  the 
jurisdiction  of  a  coastal  State  while  it  is 
in  a  territorial  sea,  it  is  nevertheless 
expected  to  comply  with  all  security, 
quarantine,  and  similar  rules  and  regula- 
tions or  face  expulsion.  But,  more  im- 
portant, international  law,  as  it 
presently  exists,  does  not  forbid  a 
coastal  State  from  subjecting  the 
passage  of  a  warship  through  its  terri- 
torial sea  to  prior  authorization  or 
notification.  Thus,  there  is  no  inherent 
right  of  innocent  passage  for  warships, 
as  in  the  case  of  merchantships. 

Perhaps  the  basis  for  this  principle 
was  stated  by  Mr.  Elihu  Root  in  the 
North  Atlantic  Coast  Fisheries  Arbitra- 
tion when  he  said  that  warships  may  not 
pass  into  the  zone  because  they 
threaten,    but   merchantships   can   pass 


and  repass  because  they  do  not 
threaten.  This  same  reasoning  may  be 
responsible  for  the  generally  accepted 
view  that  a  submarine  must  remain  on 
the  surface  while  navigating  the  terri- 
torial sea. 

It  is  interesting  to  note  that  when  the 
International  Law  Commission  met  in 
1954  it  took  the  view  that  passage 
should  be  granted  to  warships  without 
prior  notice  or  authorization.  The  fol- 
lowing year,  the  Commission  modified 
its  position  so  as  to  stress  the  right  of 
the  coastal  State  to  make  the  right  of 
passage  of  warships  through  the  terri- 
torial sea  subject  to  previous  notifica- 
tion or  authorization.  It  is  in  this  latter 
form  that  the  Aiticle  will  be  considered 
by  the  Conference  in  1958. 

It  is  said  that  there  is  no  controlling 
practice  of  the  United  States  regarding 
the  passage  of  our  warships  in  foreign 
waters  or  the  passage  of  foreign  war- 
ships in  our  waters.  In  determining  a 
position  on  this  Article,  it  would  be 
expected  that  the  recognized  breadth  of 
the  territorial  sea  would  have  a  bearing 
upon  the  conclusion  reached.  Conceiv- 
ably, a  State  might  be  willing  to  accept 
the  view  that  innocent  passage  of  a 
warship  may  be  subject  to  authorization 
or  notification  if  the  territorial  sea  was 
but  three  miles,  and  yet  be  unwilling  to 
adopt  such  a  position  if  the  territorial 
sea  were  extended  to,  let  us  say,  twelve 
miles. 

The  rule  as  to  the  right  of  innocent 
passage  of  warships  is  different  when 
the  territorial  sea  comprises  an  interna- 
tional strait;  that  is,  when  it  connects 
two  parts  of  the  high  seas  and  is  used 
for  international  navigation.  In  such  a 
case,  innocent  passage  in  time  of  peace 
cannot  be  made  the  subject  of  either 
authorization  or  notification.  It  is,  of 
course,  the  requirement  for  warships— as 
well  as  for  all  other  ships— that  the 
passage  be  innocent  and  that  there  be 
compliance  with  the  regulations  issued 
by  the  coastal  State  concerning  the  use 
of  a  strait.  This  rule  reflects  the  holding 
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of  the  International  Court  of  Justice  in 
the  Corfu  Channel  case. 

This  right  of  innocent  passage  does 
not  exist  unless  the  strait  serves  as  a 
connecting  link,  or  as  a  means  of  com- 
munication between  two  parts  of  the 
high  seas.  If  the  area  of  sea  at  either  or 
both  ends  of  the  strait  does  not  have  the 
character  of  high  seas,  then  the  strait 
does  not  meet  the  test  of  an  interna- 
tional strait.  This  becomes  highly  signifi- 
cant when  we  consider  the  possible 
effect  of  broadened  territorial  seas. 

As  an  example,  let  us  consider  the 
Gulf  of  Aqaba.  As  you  probably  know, 
the  Gulf  is  approximately  125  miles 
long  and  14  miles  wide  at  its  widest 
point.  It  is  connected  to  the  Red  Sea  by 
the  Strait  of  Tiran,  which  is  wholly 
within  the  territorial  seas  of  Egypt  and 
Saudi  Arabia.  The  Gulf  is  bound  by 
Egypt,  Saudi  Arabia,  Israel  and  Jordan. 
On  the  basis  of  a  three-mile  territorial 
sea,  there  is  an  area  of  high  seas  within 
the  Gulf.  Accordingly,  under  the  rule  of 
the  Corfu  Channel  case,  the  Strait  of 
Tiran  constitutes  an  international  strait, 
and  the  right  of  innocent  passage  exists. 
However,  if  a  twelve-mile  territorial  sea 
were  to  be  recognized,  then  the  Gulf 
would  be  comprised  entirely  of  the 
territorial  seas  of  the  coastal  States,  and 
the  Strait  would  no  longer  have  the 
characteristics  of  an  international  strait. 

Before  considering  the  effect  of  ex- 
tending the  breadth  of  the  territorial  sea 
on  other  narrow  passages  between  two 
points  of  the  high  seas,  I  want  to  invite 
your  attention  to  the  status  of  aircraft 
in  international  law.  While  an  airplane 
enjoys  the  freedom  to  fly  over  the  high 
seas,  it  does  not  have  the  right  of 
innocent  passage  over  territorial  waters. 
This  prohibition  is  not  changed  because 
the  territorial  sea  happens  to  be  an 
international  strait,  through  which  war- 
ships may  sail  as  a  matter  of  right  Thus, 
the  extension  of  the  territorial  sea 
would,  in  certain  areas  of  the  world, 
deny  aircraft  access  to  large  areas  of 
open  water.  Let  me  cite  examples. 


The  Strait  of  Gibralter  is  seven  miles 
wide  at  its  narrowest  point.  In  the  event 
of  the  recognition  of  a  territorial  sea 
greater  than  three  miles,  the  entire 
Strait  would  be  within  the  territorial  sea 
of  the  coastal  States.  Thus,  aircraft 
would  not  have  the  right  to  fly  from  the 
Atlantic  into  the  Mediterranean  without 
getting  permission  from  the  coastal 
States.  The  same  result  would  occur  in 
the  Strait  of  Bab  el  Mandeb,  which 
connects  the  Gulf  of  Aden  to  the  Red 
Sea. 

If  a  twelve-mile  territorial  sea  were 
accredited  to  each  of  the  islands  in  the 
Aegean  Sea,  there  would  be  a  solid 
barrier  of  territorial  water  over  which  an 
airplane  could  not  fly.  Thus,  an  airplane 
would  be  denied  the  right  to  fly  from 
any  point  in  the  Mediterranean  to 
points  in  the  Aegean,  or  beyond.  Similar 
results  would  occur  in  the  Straits  con- 
necting the  Gulf  of  Pohai  with  the 
Yellow  Sea,  and  in  several  areas  in  the 
Baltic. 

The  rule  of  international  law  relating 
to  the  recognition  of  bays  as  internal 
water  determines  the  status  of  many 
large  areas  of  the  sea.  For  instance, 
when  a  bay  is  recognized  as  internal 
water,  and  thus  considered  a  part  of  the 
territory  of  the  coastal  State,  the  terri- 
torial sea  is  measured  from  the  outer 
limits  of  the  bay  rather  than  from  the 
low-water  mark  along  the  sinuosities  of 
the  coast.  Thus,  where  this  rule  is 
applied,  it  places  within  the  exclusive 
control  of  a  State  large  areas  of  water 
which  would  otherwise  be  high  seas. 

Normally,  in  order  to  be  recognized 
as  internal  water,  a  bay  must  possess 
certain  geographical  characteristics.  One 
of  the  departures  from  the  recognized 
criteria  proposed  by  the  International 
Law  Commission  is  an  increase  in  the 
allowable  width  of  the  mouth  of  such  a 
bay  from  ten  to  fifteen  miles.  Here, 
again,  we  see  the  influence  of  those  who 
desire  to  make  it  easier  for  States  to 
gain  exclusive  control  over  large  areas  of 
the  high  seas. 
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In  addition,  a  bay  may  be  considered 
internal  water  if  it  is  a  "historic"  bay; 
that  is,  where  the  claim  is  based  on  a 
prescriptive  right  gained  by  reasons  of 
its  geographical  characteristics  and 
coupled  with  long  usage  and  control. 
The  "historic  bay"  concept  is  subject  to 
great  abuse,  as  where  a  State  unilaterally 
declares  areas  of  its  coastal  water  to  be 
internal  water  and  thereby  excluded 
from  the  areas  of  the  high  seas. 

It  was  less  than  sixty  days  ago  that 
the  Council  of  Ministers  of  Russia 
announced  the  establishment  of  Peter 
the  Great  Bay  as  internal  water,  with 
the  territorial  sea  measured  seaward 
from  the  line  running  from  the  mouth 
of  the  Tumen  River  to  Cape  Povorotny. 
There  was  a  further  announcement  that 
navigation  of  foreign  vessels  and  flights 
of  foreign  aircraft  in  this  area  may  now 
take  place  only  with  the  permission  of 
competent  Soviet  authorities. 

About  three  weeks  later,  the  Associ- 
ated Press  reported  from  Tokyo  this 
very  ominous  news  item:  "Russia  has 
warned  that  Japanese  fishing  boats 
coming  within  twelve  miles  of  Russian 
territory  will  be  confiscated." 

From  headland  to  headland,  Peter 
the  Great  Bay  is  115  miles  wide  at  its 
mouth  and  55  miles  long.  By  this  act, 
Russia  laid  claim  to  roughly  2,000 
square  miles  of  high  seas  and  closed  off 
traditionally  important  Japanese  fishing 
grounds  in  the  Bay  and  in  the  adjoining 
areas  of  the  Sea  of  Japan.  Of  course  this 
Bay  is  not  internal  water,  and  cannot  be 
recognized  as  internal  water  under  any 
concept  of  international  law. 

The  United  States  immediately  pro- 
tested, charging  that  the  Russian  decree 
was  an  unlawful  attempt  to  appropriate 
a  large  area  of  the  high  seas  by  unilateral 
action;  that  such  an  attempt  has  no 
foundation  in  international  law,  and 
encroaches  upon  the  well-established 
principle  of  freedom  of  the  seas. 

In  conclusion,  I  think  it  is  significant 
that  many  of  the  States  asserting  claims 
are  not  in  fact  interested  in  securing  a 


uniform  breadth  of  the  high  seas 
throughout  the  world,  even  though  it 
might  coincide  with  their  particular 
claims.  What  they  really  seek  is  the 
blanket  sanction  of  international  law  to 
establish  whatever  limit  best  suits  their 
purpose  at  the  time— whether  it  be 
twelve  miles,  today,  or  a  thousand  miles 
tomorrow. 

This  theory  was  best  illustrated  in  a 
Soviet  note  which  replied  to  our  protest 
in  connection  with  the  shooting  down 
of  a  B-29  in  the  Kurils  in  1954: 

Establishment  of  limits  of  terri- 
torial waters  is  regarded  as  within 
the    competence    of    the    littoral 
States,  which  define  their  extent 
in  accordance  with  their  national 
interests  and  also  with  interests  of 
international  navigation. 
Such    a    concept,   if  universally    ac- 
cepted, would  produce  chaos  in  the  sea 
lanes   of   the  world.  It  would  take  us 
back  to  the  era  when  Spain  and  Portugal 
divided  up  the  oceans  by  degrees. 

I  think  it  also  appears  somewhat 
incongruous  that  many  of  the  most 
sweeping  assertions  of  sovereignty  have 
been  made  by  the  smaller  nations, 
possessing  not  the  slightest  means  of  the 
enforcement  of  their  claims.  On  the 
other  hand,  the  major  maritime  powers 
who  have  the  wherewithal  are  staunch 
defenders  of  freedom  of  the  seas. 

It  may  be  argued,  as  indeed  it  has 
been,  that  the  three-mile  rule  is  an 
archaic  doctrine— good  for  the  days  of 
cannon  shot  and  sailing  ships,  but  little 
related  to  this  era  of  guided  missiles  and 
nuclear  power.  To  meet  the  missile 
threat,  it  has  been  contended  that  we 
should  extend  our  sovereignty  to  fifteen 
hundred  miles  and  concentrate  our  ef- 
forts on  patrolling  the  zone.  On  the 
face,  it  is  an  appealing  theory.  In  effect, 
it  is  a  retreat  to  the  "Fortress  of 
America"  concept.  We  could  not  long 
survive  in  some  magical  island  sur- 
rounded by  a  world  we  abandoned  to 
hostile  forces. 

The  best  defense  is  a  good  defense. 


302 


Our  system  of  collective  security  is  a 
maritime  alliance  dependent  upon  mo- 
bile forces  and  effective  sea  communica- 
tions. Recent  events  in  sensitive  areas 
demonstrate   beyond  the  shadow  of  a 


doubt  that  the  security  of  this  country 
and  of  the  Free  World  can  best  be 
protected  if  the  present  areas  of  the  high 
seas  remain  open  to  our  naval  forces, 
both  on  the  surface  and  in  the  air. 


t 
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JURISDICTION 

Philip  C.  Jessup 


I  think  in  approaching  the  subject  of 
Jurisdiction  it  is  pertinent  to  note  that 
anyone  exercising  authority  of  the 
United  States  Government  is  from  time 
to  time  necessarily  concerned  with 
problems  of  jurisdiction.  Within  the 
limits  of  authority  entrusted  to  you, 
where  can  you  exercise  that  authority, 
over  whom,  with  respect  to  what 
actions  or  events?  And,  reciprocally, 
what  are  the  limits  of  the  power  and 
rightful  authority  of  the  representative, 
or  officer,  of  another  government  with 
respect  to  you,  your  ship,  or  personnel 
under  your  command? 

I  think  that  we  are  concerned  par- 
ticularly with  the  exercise  of  power,  or 
authority,  or  jurisdiction  at  sea,  and 
over  ships  and  persons  on  ships.  But, 
first,  we  need  to  get  some  general 
propositions  in  mind.  I  think  it  may  be 
convenient  for  you  if  I  suggest  the  order 
in  which  I  intend  to  take  up  various 
topics. 

First,  some  general  observations  on 
the  nature  of  jurisdiction  and  what  that 
means;  second,  the  international  law 
limits  on  jurisdiction;  third,  the  general 
bases  of  jurisdiction  which  are  accepted 
in  international  law",  fourth,  passing 
from  there,  to  exceptions  or  immunities 
to  normal  jurisdiction;  fifth,  taking  up 
specifically  jurisdiction  over  persons; 
and,  sixth,  jurisdiction  over  places.  Our 
consideration  of  jurisdiction  over  places 
leads  us  to  a  consideration  of  territorial 


waters  and  jurisdiction  on  the  high 
seas— including,  particularly,  the  prob- 
lems arising  in  contiguous  waters,  in- 
cluding the  continental  shelf.  Then,  I 
shall  pass  back  to  some  specific  con- 
siderations of  jurisdiction  over  ships- 
including  ships  in  port,  in  territorial 
waters,  and  on  the  high  seas.  Finally,  I 
shall  deal  with  the  question  of  jurisdic- 
tion within  the  air  space. 

First,  then,  as  to  a  general  idea  of  the 
nature  of  jurisdiction,  or  what  it  means. 
It  has  frequently  been  explained  as  "the 
power  to  speak  the  law,"  to  tell  what 
the  law  is,  what  law  or  rule  applies  to 
whom,  in  what  place,  and  in  regard  to 
what  acts  or  events.  We  have  the  same 
problem  within  our  domestic  organiza- 
tional systems.  We  have  problems  of 
jurisdiction  as  to  the  Town  of  Newport, 
the  State  of  Rhode  Island,  and  the 
Federal  authorities,  in  regard  to  various 
events  which  may  happen  in  this  im- 
mediate community. 

I  think,  also,  that  you  may  look  at 
jurisdiction  in  terms  of  the  three 
branches  of  Government  which  exercise 
it.  First,  one  speaks  of  legislative  juris- 
diction, which  is  the  power  of  the 
Congress  to  lay  down  a  rule.  For  in- 
stance, Congress  passed  a  law  pro- 
hibiting the  transportation  of  liquor  in 
American  territory  during  the  era  of  the 
Eighteenth  Amendment.  Second,  you 
have  judicial  jurisdiction,  which  is  the 
power  of  the  court  to  determine  what 
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are  the  rights  or  liabilities.  For  instance, 
the  court  entertains  a  libel  of  a  ship 
seized  for  bootlegging  and  imposes  a 
fine,  or  other  penalty,  if  it  finds  that  the 
statute  has  been  violated.  In  the  third 
place  you  have  executive  jurisdiction; 
that  is,  the  power  of  the  Executive 
Branch  of  the  Government  to  carry  out 
the  law  and  to  provide  its  impact  upon 
the  individual  or  thing.  For  example— 
here,  again,  keeping  within  the  realm  of 
the  prohibition  laws  for  a  convenient 
example— the  Coast  Guard  seizes  a  ship 
hovering  off  the  United  States  coast 
with  intent  to  smuggle  alcoholic  liquors 
into  the  United  States. 

Granted  that  these  three  branches  of 
Government  may  exercise  jurisdiction, 
international  law  has  developed  princi- 
ples which  limit  the  power.  I  think  the 
reason  that  has  been  true,  historically,  is 
that  nations  have  recognized  that  it  is 
convenient  for  every  government  to  act 
on  the  same  matter  at  the  same  time, 
although  we  will  see  that  in  many 
instances  jurisdictions  do  overlap.  This 
means  that  if  a  state  exercises  its  power 
—that  is,  takes  jurisdiction— under  cir- 
cumstances which  international  law  con- 
siders proper,  other  states  have  no  right 
to  protest.  If  they  do  protest  and  the 
matter  is  submitted  to  international 
adjudication,  an  international  court  will 
hold  that  no  damages  are  due. 

One  might  point  out,  as  an  illustra- 
tion here,  a  case  which  I  will  have 
occasion  to  refer  to  again  in  other 
connections,  one  which  has  become  a 
very  famous  case,  the  Steamship  Lotus. 
The  French  ship  Lotus  collided  negli- 
gently with  the  Turkish  ship  Bozkourt 
on  the  high  seas  in  the  Mediterranean. 
Lotus,  the  French  ship,  later  put  in  to  a 
Turkish  port.  The  Turks  arrested  the 
mate  in  command  of  the  French  ship  at 
the  time  the  collision  took  place  and 
were  going  to  try  him  for  the  death  of 
the  Turkish  citizens  who  were  killed  in 
the  collision.  The  French  protested  that 
the  Turks  had  no  jurisdiction  in  such  a 
situation,  and  the  two  countries  agreed 


to  refer  it  to  the  Permanent  Court  of 
International  Justice,  to  answer  the 
specific  question:  Did  Turkey  violate 
any  of  the  rules  of  international  law 
regarding  the  proper  exercise  of  jurisdic- 
tion by  a  state  when  it  asserted  its 
authority  to  try  Lieutenant  Demons  for 
the  alleged  crime  of  killing  the  Turkish 
citizens  on  this  ship? 

In  addition  to  these  general  prin- 
ciples of  international  law  governing 
jurisdiction,  you  have  also  many  par- 
ticular treaties  which  define  jurisdiction, 
as  in  the  old  days  we  had  special  treaties 
providing  for  our  extraterritorial  juris- 
diction in  China,  and  under  the  capitula- 
tions in  Turkey  and  elsewhere.  We  have 
special  treaty  agreements  in  regard  to 
jurisdiction  governing  our  forces  sta- 
tioned abroad  under  the  Status  of 
Forces  Agreements,  or  our  arrangements 
in  particular  bases  which  we  have  leased 
from  other  countries. 

Granted  that  you  have  this  domestic 
power  to  exercise  your  jurisdiction,  and 
granted  that  you  have  certain  rules  of 
international  law  which  determine  the 
proper  limits  of  the  exercise  of  that 
power  when  questions  are  raised  in  our 
courts— that  is,  in  American  national 
courts— where  the  issue  is  posed  that  the 
jurisdiction  exercised  by  the  United 
States  is  in  violation  of  a  rule  of 
international  law,  the  American  courts 
must  follow  the  legislative  command  if 
the  Congress  has  laid  down  clearly  a  rule 
which  is  to  be  applied.  But  the  courts 
have  developed  the  principle  that  they 
will  always  assume  that  Congress  did 
not  intend  to  violate  international  law, 
and,  therefore,  if  the  statute  can  be 
reconciled  with  the  international  prin- 
ciple the  courts  will  adopt  the  interpre- 
tation which  is  in  accord  with  interna- 
tional law. 

For  example,  a  few  years  ago  a  case 
before  the  Supreme  Court  involved  a 
statute  which  in  general  terms  provided 
that  any  seaman  suffering  certain  acci- 
dents, would  have  certain  remedies.  The 
question  was  whether  a  Danish  seaman 
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serving  on  a  Danish  ship  while  that  ship 
was  in  the  Havana  harbor  could  take 
advantage  of  that  statute  when  the  ship 
later  called  at  New  York.  Then  the 
Supreme  Court  said:  "No,  Congress 
clearly  did  not  intend  when  it  said  'any 
seaman'  to  mean  any  seaman  on  any 
ship  anywhere  in  the  world.  They  had  in 
mind  the  normal  limitations  which  have 
developed  in  the  historical  evolution  of 
maritime  law."  So  they  placed  an  inter- 
pretation on  the  statute  to  bring  it  into 
accord  with  international  law. 

It  is  also  true  that  the  executive  has 
in  certain  circumstances  the  authority 
under  our  Constituional  form  of  govern- 
ment to  make  the  action  of  the  United 
States  comply  with  the  international 
rule,  even  though  the  original  law 
enforcement  officer  is  quite  properly 
acting  within  the  authority  of  the 
jurisdictional  power  laid  down  by 
Congress. 

For  example— again,  in  the  pro- 
hibition cases— the  Coast  Guard  arrested 
several  foreign  ships  which  were  smug- 
gling, or  intending  to  smuggle,  liquor 
into  the  United  States.  They  were 
authorized  to  do  so  under  the  Act  of 
Congress.  But  the  foreign  governments 
protested  and  said:  "You  cannot  seize 
our  ships  in  that  place  under  those 
circumstances."  The  President,  exer- 
cising his  executive  authority,  ordered 
the  Attorney  General  not  to  prosecute 
the  ships,  but  to  release  them.  There- 
fore, there  was  no  further  enforcement 
of  the  laws  against  those  particular 
ships. 

Similarly  where,  under  our  draft 
laws,  aliens  were  drafted  into  the  Army 
and  where  under  the  statute  the  draft 
board  had  no  option  but  to  force  the 
aliens  into  the  Armed  Forces— when  the 
foreign  governments  protested  on  par- 
ticular grounds,  the  President  discharged 
the  individuals  from  the  Armed  Forces. 

So  you  get  a  reconciliation  at  times— 
not  always— between  the  power  of  the 
United  States  to  exercise  jurisdiction  in 
its  territory  and  the  rule  of  international 


law,  which  places  certain  limits  on  that 
power. 

In  international  practice  several  legal 
bases  of  jurisdiction  have  been  devel- 
oped. The  first  of  these  is  clearly  ac- 
cepted by  everybody:  that  is  the  terri- 
torial basis  of  jurisdiction,  which  is  the 
simple  proposition  that  the  United 
States  laws  apply  in  the  United  States. 
This  is  universally  accepted  throughout 
the  world  and  it  is  the  basic  system 
adopted  in  the  law  of  the  United  States, 
of  England,  and  of  many  other  coun- 
tries. 

Next,  there  is  the  personal  theory  of 
jurisdiction:  the  theory  that  you  may 
exercise  your  power  over  your  own 
citizens.  It  is  based  on  nationality,  or 
the  links  between  the  individual  and  the 
state.  This  is  universally  recognized  in 
international  law  as  a  proper  basis  for 
the  exercise  of  jurisdiction.  Some  of  the 
laws  of  the  United  States  apply  to 
American  citizens  abroad,  but  it  is  the 
secondary  basis  in  our  law;  in  other 
countries  it  is  the  primary  basis.  In 
Italy,  for  instance,  the  personal  theory 
of  jurisdiction  is  preferred  as  the  basic 
system  over  even  the  territorial  system. 

Third,  there  is  what  is  known  as  the 
protective  theory  of  jurisdiction,  which 
I  think  is  clearly  accepted  in  interna- 
tional law  but  which  has  a  limited 
scope.  What  that  means  is  that  a  state 
may  exercise  its  jurisdiction  even  over  a 
person  who  is  not  a  citizen,  and  even 
though  the  act  is  not  committed  in  the 
United  States,  if  the  act  is  one  directed 
against  and  affecting  particular  interests 
of  the  United  States.  For  instance:  we 
have  a  statute  which  punishes  any  alien 
who  commits  perjury  in  applying  for  a 
visa  before  an  American  consular  officer 
in  a  foreign  country.  Here  is  a  situation 
of  a  Frenchman,  we  will  say,  in  France 
committing  an  act  before  an  American 
consul.  The  basis  of  our  jurisdiction  is 
the  fact  that  our  interest  in  having  our 
documents  properly  issued  is  affected. 
Many  other  countries  apply  that  prin- 
ciple even  more  widely. 
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There  is  also  the  so-called  "passive 
personality  theory."  This  is  not  univer- 
sally accepted  in  international  law  and 
has  always  been  challenged  by  the 
United  States.  The  theory  here  is  that 
you  exercise  your  jurisdiction  on  the 
basis  of  the  nationality  of  the  person 
who  is  injured— not  the  nationality  of 
the  criminal,  but  the  nationality  of  the 
victim.  For  example,  under  the  Turkish 
law  if  anyone  injures  a  Turkish  citizen 
anywhere  in  the  world  Turkey  asserts 
the  right  to  punish  that  individual  for 
having  injured  a  Turk.  In  the  Lotus  case, 
for  example,  one  subsidiary  element  was 
the  Turkish  criminal  statute  which  said: 
"We  may  punish  anyone  who  injures  a 
Turk.  This  master  of  the  French  ship 
has  injured  a  Turk  on  the  high  seas; 
therefore,  we  may  punish  him."  That 
was  one  of  the  bases  on  which  the  Turks 
alleged  their  right  to  exercise  jurisdic- 
tion. The  court  decided  the  case  on 
other  grounds,  but  this  factor  was 
brought  up. 

Then  there  is  a  very  famous  earlier 
case  in  United  States  history  of  a 
conflict  with  Mexico,  where  Mexico  had 
a  similar  criminal  statute  authorizing  the 
punishment  of  anyone  who  injured  a 
Mexican.  In  this  case  they  tried  and 
prosecuted  an  American  citizen  who 
had  published  a  libel,  defaming  a  Mexi- 
can citizen.  I  need  not  go  into  the 
various  complexities  of  the  case,  but  in 
that  situation  the  United  States  strongly 
resisted  the  Mexican  claim  that  they 
could  exercise  jurisdiction  over  an  alien 
for  an  act  performed  outside  of  Mexican 
territory  solely  on  the  ground  that  the 
individual   affected  was  a  Mexican  citi- 
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Finally,  there  is  what  is  called  the 
"universality  theory,"  which,  again,  is 
of  limited  acceptance  in  international 
law.  I  think  that  the  only  clear  case  of 
its  application  is  in  connection  with 
piracy;  that  is,  that  any  nation  is 
privileged  to  try,  prosecute,  and  punish 
a  person  guilty  of  piracy.  But  you  do 
find  some  countries— again,  Italy  as  an 


example— who  take  the  position  that  if  a 
crime  has  been  committed  anywhere  in 
the  world,  anyone  who  catches  the 
offender  ought  to  be  able  to  punish  him 
so  as  to  be  sure  that  he  does  not  escape 
justice.  In  most  countries  where  that 
theory  is  accepted,  it  is  hedged  around 
with  various  limitations:  such  as  the  fact 
that  no  other  country  wishes  to  exercise 
a  jurisdiction  on  the  territorial  principle, 
or  on  the  personal  principle,  or  on  the 
protective  principle,  or  any  other  princi- 
ples; and  that  this  is  merely  a  catchall  to 
prevent  the  possibility  of  a  criminal 
escaping  trial.  The  theory  of  it  is  that  it 
is  based  merely  on  the  custody  of  the 
offender;  if  you  have  him  within  your 
physical  power,  you  ought  to  be  able  to 
try  him. 

In  addition  to  its  application  to 
piracy,  this  theory  may  have  a  useful 
application  in  those  relatively  restricted 
areas  of  the  earth's  surface  which  are 
not  now  under  the  sovereignty  of  any 
state— for  instance,  in  Antarctica.  But 
actually  there,  if  it  became  a  question  of 
the  application  of  some  jurisdictional 
principle,  a  case  could  probably  be 
handled  on  the  basis  of  the  personal 
theory  of  jurisdiction. 

There  are  one  or  two  special  applica- 
tions of  the  territorial  principle  which  I 
want  to  mention.  First,  where  an  act  is 
performed  outside  the  territory  and 
takes  effect  inside  the  territory;  for 
instance,  if  a  Mexican  standing  on  the 
Mexican  side  of  our  frontier  shoots 
across  the  border  and  kills  an  American 
in  the  United  States,  we  assert  the  right 
to  exercise  our  jurisdiction  on  the  terri- 
torial principle.  Although  the  murderer 
was  not  in  the  United  States,  neverthe- 
less his  act  takes  effect  in  the  United 
States.  Again,  that  was  one  of  the  bases 
of  the  decision  of  the  International 
Court  in  the  Lotus  case;  namely,  that 
the  act  set  in  motion  on  the  French  ship 
through  negligent  navigation  took  effect 
on  the  Turkish  ship,  resulting  in  the 
injury  to  Turks  on  the  Turkish  ship.  As 
we  will  see,  a  ship  is  for  certain  puqx 
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assimilated  to  territory;  therefore,  the 
Turks  said  that  even  on  the  territorial 
principle  they  were  entitled  to  take 
jurisdiction  because  the  act  took  effect 
on  their  ship,  which  was  assimilated  to 
their  territory. 

Just  as  a  footnote  on  that,  the 
maritime  community  did  not  at  all  like 
the  principle  that  the  officer  of  a  ship 
causing  a  collision  of  this  kind  should  be 
tried  in  any  port  where  his  ship  later 
came  in.  They  felt  that  jurisdiction 
should  be  exercised  only  by  the  flag 
state;  that  is,  by  the  state  whose  flag  the 
vessel  was  flying  of  which  the  officer 
was  in  command.  In  1952,  a  number  of 
maritime  states  drew  up  a  treaty  at 
Brussels,  providing  that  in  the  future 
they  would  agree  that  in  such  collision 
cases  jurisdiction  would  be  exercised 
only  by  the  flag  state.  That  rule  in  the 
Brussels  Convention  is  now  recom- 
mended by  the  International  Law  Com- 
mission of  the  United  Nations  for  uni- 
versal adoption,  but  this  is  a  matter  for 
treaty  agreement 

The  second  special  application  of  the 
territorial  principle  is  merely  the  reverse 
situation:  where  a  person  inside  the 
territory  puts  into  motion  a  force  which 
results  in  injury  outside  the  territory. 
For  example,  Brazil  punished  a  man 
who  put  a  time  bomb  on  a  British  ship 
when  that  ship  was  in  a  Brazilian  port, 
although  the  time  bomb  did  not  go  off 
until  the  ship  was  on  the  high  seas.  But 
the  Brazilians  said:  "The  putting  of  the 
bomb  on  the  ship  in  our  territory, 
though  the  act  took  effect  outside,  gives 
us  jurisdiction  on  the  territorial 
theory." 

Along  with  these  general  bases  of 
jurisdiction,  there  are  certain  excep- 
tions, or  immunities.  For  instance,  our 
laws  are  not  enforced  against  foreign 
ambassadors,  or  in  a  foreign  embassy,  or 
in  the  headquarters  of  the  United 
Nations.  Our  laws  are  not  enforced 
against  a  foreign  warship  in  a  United 
States  port.  These  are  exceptions 
stemming     from     international     law. 


Similarly,  our  laws  are  not  enforced 
against  a  foreign  state,  or  against  its 
instrumentality,  subject  to  certain  ex- 
ceptions which  I  shall  not  go  into. 

A  further  exception  found  in  interna- 
tional law  is  the  exception  of  distress. 
When  a  vessel  comes  into  territorial 
waters  or  into  a  foreign  port  in  distress, 
being  forced  in  by  damaged  machinery, 
a  shortage  of  provisions  or  water,  or 
various  things  of  that  kind,  the  local 
state  is  not  entitled  under  international 
law  to  exercise  the  jurisdiction  which 
would  normally  be  attached.  As  we  shall 
see  in  more  detail  later,  when  a  ship  is 
passing  in  innocent  passage  through 
foreign  territorial  waters  the  jurisdiction 
of  the  local  state  which  normally 
attaches  is  limited. 

Now  a  word  on  what  is  included  in 
the  territory  over  which  a  state  has 
jurisdiction.  For  instance,  in  regard  to 
the  United  States— what  are  the  places 
where  the  United  States  exercises  this 
power  without  valid  international  objec- 
tion? Clearly,  all  the  land  area  of  the 
United  States  and  the  islands  belonging 
to  it,  its  inland  waters,  lakes,  and  rivers 
within  our  frontiers;  the  territorial 
waters  along  our  coast  (we  will  define 
these  later) ;  the  air  space  above  this  land 
and  these  waters;  similarly,  now,  by  a 
special  arrangement,  the  trust  territories 
which  are  placed  under  our  control  and 
bases  over  which  we  exercise  jurisdic- 
tion under  certain  treaties;  and  then,  as 
I  have  indicated,  by  a  fiction,  interna- 
tional law  accepts  the  idea  that  every 
state  exercises  what  is  called  "territorial 
jurisdiction"  over  its  ships,  wherever 
they  may  be.  Courts  do  not  like  that 
fiction— they  would  rather  explain  the 
rule  in  different  ways.  For  instance:  the 
Supreme  Court  said  that  the  national 
Prohibition  Act,  which  forbids  the 
carrying  of  liquors  in  American  terri- 
tory, was  not  applicable  to  the  carriage 
of  liquors  on  an  American  ship  on  the 
high  seas— they  would  not  push  the 
fiction  of  territoriality  that  far.  Then 
another  court  pointed  out,  to  reduce  it 
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to  an  absurdity,  that  no  one  contended 
as  a  ship  sailed  across  the  high  seas  it 
was  surrounded  by  a  belt  of  territorial 
waters  as  it  moved  from  one  continent 
to  another.  The  "territorial  jurisdiction" 
theory  has  a  limited  utility— in  history, 
at  least— in  extending  jurisdiction  over 
ships. 

Who  are  included  in  the  persons  over 
whom  we  have  jurisdiction  when  they 
are  not  in  our  territory?  Under  our  law 
such  jurisdiction  is  limited  to  our  citi- 
zens, or  the  nationals  of  the  United 
States;  to  American  corporations;  and, 
in  some  cases,  to  seamen  serving  on 
American  ships,  even  where  they  do  not 
have  American  nationality. 

Clearly,  as  I  suggested  before,  there 
are  cases  of  proper  dual  or  multiple 
jurisdiction.  For  instance:  if  an  Italian 
commits  murder  in  the  United  States, 
the  United  States  has  jurisdiction  on  the 
territorial  theory  and  Italy  has  jurisdic- 
tion on  the  personal  theory.  You  can 
multiply  the  complexities.  If  the  mur- 
derer has  dual  nationality— for  instance, 
he  may  be  both  an  Italian  and  a 
Greek— you  may  add  another  state 
which  has  jurisdiction  on  the  personal 
theory.  Similarly,  if  a  crime  is  com- 
mitted on  a  United  States  ship  in  a 
British  port  there  is  a  duality  of  terri- 
tory, so  to  speak:  it  being  in  a  British 
port,  the  British  have  jurisdiction  under 
the  territorial  theory;  it  being  on  an 
American  ship,  the  United  States  may 
validly  exercise  its  jurisdiction  on  the 
theory  that  the  act  was  committed  on 
the  American  ship. 

In  general  in  these  cases  of  dual 
jurisdiction  you  can  say  that  he  who 
has,  gets;  that  is,  the  man  will  probably 
be  tried  where  he  is  caught.  That  state 
will  have  precedence  because  the  police 
of  one  state  can  not  exercise  their 
authority  in  another  state.  On  the  other 
hand,  in  certain  situations  the  criminal 
may  be  transferred  from  the  state  where 
he  is  apprehended  to  another  state 
which  has  a  basis  for  trying  him  through 
the  process  known  as  "extradition."  We 


might  just  note  in  passing  that  where 
the  individual  is  not  in  your  territory 
and  you  do  not  actually  have  him  in 
your  physical  power,  you  can  neverthe- 
less proceed  against  him  and  exercise 
your  jurisdiction  on  the  personal  theory 
by  controlling  his  property.  So  under 
one  of  our  statutes  a  man  named  Black- 
mer,  who  was  wanted  in  the  United 
States  under  a  statute  requiring  people 
to  testify  in  certain  government  pro- 
ceedings—and where  he  refused  to 
come— was  fined  by  the  American 
courts  $60,000,  which  was  collected  out 
of  his  property  in  the  United  States.  So 
even  though  you  do  not  have  the  man, 
in  your  power  there  are  ways  in  which 
you  can  punish  him  and  influence  his 
conduct. 

I  have  been  talking  generally  about 
criminal  jurisdiction.  The  problem  of 
civil  jurisdiction  is  one  in  which  interna- 
tional law  leaves  to  each  state  a  much 
wider  and  freer  choice.  For  instance, 
our  courts  may  deal  with  the  contracts 
made  between  two  Frenchmen  in 
France  in  regard  to  conduct  to  be 
performed  in  France.  Under  our  law, 
the  question  of  our  civil  jurisdiction 
depends  usually  on  the  service  of  a 
summons  or  the  attachment  of  property 
which  is  completed  within  our  jurisdic- 
tion. In  the  admiralty  field  in  suits 
against  a  ship,  you  can  follow  the  ship 
all  over  the  world  and  wherever  the  ship 
comes  in  you  may  proceed  in  a  civil  suit 
against  that  particular  vessel.  Without 
going  into  more  of  the  details  on  those 
questions  of  civil  jurisdiction,  let  me 
return  to  the  problem  of  territorial 
jurisdiction  to  point  out  one  other 
aspect  of  the  situation. 

In  general  there  is  no  problem  in 
determining  which  land  territory  is  sub- 
ject to  which  state,  but  you  do  have 
disputed  frontiers.  Therefore,  you  ma\ 
have  a  border  area  in  which  it  is  not 
clear  which  state  exercises  jurisdiction 
lawfully  under  international  law.  We  are 
seeing  that  at  the  moment  in  the  new 
flare-up  of  the  border  dispute  between 
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Ecuador  and  Peru.  Many  other  cases  will 
occur  to  you.  Even  in  recent  times  there 
are  disputes  as  to  the  fundamental  title 
to  a  particular  territory.  These  titles  are 
frequently  adjudicated  in  international 
courts,  as  we  adjudicated  with  the 
Netherlands  the  sovereignty  over,  or 
title  to,  the  small  island  of  Palmas  in  the 
Philippine  Archipelago;  as  Norway  and 
Denmark  arbitrated  sovereignty  over 
eastern  Greenland;  and,  just  recently,  as 
France  and  England  have  submitted  to 
the  International  Court  jurisdiction  over 
some  small  islands  in  the  English  Chan- 
nel, which  the  court  decided  belonged 
to  England.  At  present,  the  main  area  of 
disputed  sovereignty  is  Antarctica, 
where  the  United  States  does  not  recog- 
nize any  of  the  numerous  claims  which 
have  been  asserted  by  a  group  of  states. 

But  the  real  problem  in  determining 
what  is  the  territorial  jurisdiction  comes 
up  when  you  get  to  territorial  waters. 
The  problem  of  territorial  waters  arises, 
historically,  at  a  period  in  the  sixteenth 
and  seventeenth  centuries  when  nations 
were  claiming  vast  areas  of  the  high  seas 
and  saying:  "These  are  ours"— and 
these  claims  were  being  resisted.  Gradu- 
ally, it  narrowed  down  to  the  idea  that 
it  was  perfectly  reasonable  to  have  a 
certain  belt  of  water  around  our  coast 
for  the  purpose  of  protecting  our  inter- 
ests, even  though  we  now  admit  that  the 
high  seas  are  free  and  common  to 
everybody.  So,  developing  in  the  seven- 
teenth and  eighteenth  centuries,  there 
began  to  crystallize  the  rule  of  terri- 
torial waters. 

It  has  long  been  asserted  that  the 
three-mile  rule— which  is  the  rule  that 
the  United  States  now  supports  and  has 
always  supported— was  based  on  the 
range  of  cannon  in  the  eighteenth  cen- 
tury, when  the  three-mile  rule  began  to 
take  shape.  I  think  that  recent  historical 
searches  have  shown  that  that  was  not 
the  origin.  But  in  any  case  this  proved 
to  be  a  reasonable  limit,  and  so  it  came 
to  have  a  very  general  acceptance  for  a 
time.   One  thing  was  clear— and  still  is 


clear— that  everyone  agrees,  and  that  all 
countries  agree,  that  there  is  really  a 
territorial  sea  and  that  this  territorial  sea 
is  part  of  your  territory  just  as  much  as 
your  land  area.  But  there  is  much 
disagreement  now  as  to  where  the  terri- 
torial sea  ends  and  the  high  seas  begin. 
Since  the  national  frontier,  or  bound- 
ary, ends  not  on  the  low- water  mark  of 
the  coast  but  at  some  point  out  in  the 
sea,  at  the  edge  of  your  territorial 
waters,  and  since  the  boundaries  of 
territorial  waters  are  now  in  dispute, 
you  have  in  a  sense  a  disputed  frontier 
for  every  maritime  state  because  not 
everyone  agrees  as  to  the  point  at  which 
that  frontier  is  to  be  drawn  on  the  high 
seas  parallel  to  the  coast. 

Before  discussing  the  exact  nature  of 
the  boundaries,  we  should  note  that  not 
all  jurisdiction  stops  at  this  maritime 
frontier— that  is,  at  the  edge  of  terri- 
torial waters— the  way  it  stops  at  a  land 
frontier.  It  is  clear  when  you  go  to  the 
Canadian  or  Mexican  boundaries  that 
you  have  ended  the  territory  of  the 
United  States,  gotten  into  another  terri- 
tory, and  that  territorial  jurisdiction 
stops.  But  when  you  get  out  to  the  edge 
of  territorial  waters  and  get  on  the  high 
seas,  international  law  does  not  say  that 
all  your  jurisdiction  stops  because  it  is 
agreed  that  there  are  certain  types  of 
jurisdiction  which  you  may  exercise  on 
the  high  seas.  We  will  see  that  the  state 
may  have  a  larger  claim  to  jurisdiction 
in  the  high  seas  adjacent  to  its  territorial 
waters,  although  outside  them. 

Going  back  to  this  question  of  the 
boundaries  between  territorial  waters 
and  the  high  seas,  the  United  States  has 
from  the  beginning  of  its  history  ac- 
cepted the  three-mile  rule.  So  has  Eng- 
land and  a  very  large  portion  of  the 
great  maritime  powers.  The  logic  of  the 
United  States  argument,  today,  is 
clear  because  as  you  go  out  from  shore 
you  get  out  one  mile  and  say:  "Un- 
der international  law  is  this  clearly 
U.S.  territory?"— and  everybody  says: 
Yes. 
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You  go  out  two  miles  and  say:  "Is 
this  U.S.  territory?"— and  everybody 
says:  "Yes." 

You  go  out  2.9  miles  and  say:  "Is 
this  U.S.  territory?"— again,  universal 
agreement:  "Yes." 

But  you  get  out  to  3.5  miles  and  say: 
"Is  this  U.S.  territory?"— immediately, 
you  get  a  divergence  of  opinion  among 
the  governments  of  the  world. 

So  up  to  three  miles  it  is  universally 
agreed  that  you  are  in  territorial  waters. 
When  you  pass  beyond  the  three-mile 
limit,  you  begin  to  get  into  an  area  of 
disagreement  This  disagreement  goes 
back  a  long  way.  For  instance,  the 
Russian  twelve-mile  claim  goes  back  to 
about  1911,  and  was  vigorously  op- 
posed in  the  early  period  by  Japan  and 
the  United  Kingdom  particularly.  In 
1921,  for  instance,  a  British  trawler  was 
seized  by  the  Russians  ten  miles  out 
from  the  Russian  coast.  A  British  war- 
ship was  sent  to  the  waters  off 
Archangel.  According  to  a  statement  by 
the  British  Government  in  the  House  of 
Commons,  it  was  sent  there  for  fishery 
protection  duties— "Our  orders  are  to 
prevent  interference  with  British  vessels 
outside  the  three-mile  limit,  using  force 
if  necessary."  The  Soviet  Government 
has  had  an  agreement  with  Great 
Britain,  a  treaty  agreement,  allowing 
British  ships  to  fish  up  to  three  miles 
from  the  Russian  coast— but  the  Soviets 
have  now  given  notice  that  they  are  not 
going  to  continue  that  agreement. 

You  have  many  of  these  disputes. 
You  have  the  dispute  currently  between 
Japan  and  Korea,  where  Korea  has 
drawn  the  so-called  "Syngman  Rhee 
Line,"  extending  in  many  cases  one 
hundred  miles  off  the  Korean  coast.  By 
the  end  of  1953,  the  official  Japanese 
report  was  that  the  Koreans  had 
arrested  142  Japanese  fishing  vessels  and 
1,788  Japanese  fishermen  for  tres- 
passing on  what  the  Koreans  assert  are 
Korean  waters  and  which  the  Japanese, 
following  our  same  rule  of  the  three- 
mile  limit,  insist  are  the  high  seas. 


The  International  Law  Commission 
of  the  United  Nations  has  been  trying  to 
grapple  with  this  problem  and  see  if 
they  could  find  an  agreement.  They 
have  finally  come  up  this  year  with  the 
suggestion  that  international  law  does 
not  require  recognition  more  than  three 
miles  out,  but  that  any  state  (they 
suggest)  should  be  privileged  to  set  its 
territorial  waters  as  far  out  as  twelve 
miles.  This  is  frankly  advanced  still  as  a 
matter  of  suggestion,  without  any 
assurance  of  agreement. 

Meanwhile  you  will  find,  for  in- 
stance, that  on  the  west  coast  of  South 
America,  Chile,  Peru  and  Ecuador  have 
all  adopted  rules  claiming  two  hundred 
miles  off  their  coasts,  and  they  have 
concluded  a  treaty  among  themselves 
agreeing  that  they  will  maintain  this 
rule. 

The  Scandinavian  countries  have  a 
special  situation,  in  which  they  tradi- 
tionally claim  four  miles.  But,  here,  one 
might  note  that  there  is  in  the  literature 
a  good  deal  of  confusion  about  the 
length  of  a  mile.  For  instance,  the 
Norwegian  order  of  1906  speaks  of  the 
ordinary  sea  mile  as  7,529  meters,  or 
4,065  mean  nautical  miles,  or  .468 
statute  miles.  A  good  deal  of  the  con- 
fusion about  the  Scandinavian  claims 
has  been  due  to  a  different  terminology. 
We  find,  however,  that  Norway  has  set 
up  a  special  claim  to  the  measurement 
of  waters,  based  on  the  particular  con- 
figuration of  its  coast. 

In  general,  it  is  the  big  maritime 
powers  that  have  stuck  by  the  three- 
mile  limit.  They  are  the  ones  that 
control  the  high  seas  in  a  sense,  and, 
therefore,  the  wider  the  high  seas  the 
larger  the  area  in  which  they  exercise  a 
certain  control  through  their  maritime 
power;  whereas  the  weak  maritime 
powers  are  naturally  interested  in  having 
the  widest  possible  belt  of  territorial 
waters  in  which  their  national  authority 
will  be  recognized. 

This  issue  has  been  particularly  acute 
in   connection  with  fisheries.  Here,  the 
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United  States  has  a  mixed  interest.  We 
have  important  fisheries  off  our  own 
coasts  from  which  we  want  to  exclude 
foreigners.  But  we  also  have  important 
fishing  interests  off  foreign  coasts— off 
Mexico,  off  Peru,  and  off  Canada— and 
we  are  interested  in  having  our  fisher- 
men get  as  close  as  possible  to  those 
coasts.  The  answer  in  international  prac- 
tice is  frequently  through  special  treaty 
agreements. 

But  fisheries  are  not  the  only  interest 
for  which  you  need  the  rule  of  terri- 
torial waters.  You  must  protect  yourself 
against  smuggling,  against  hostile  forces, 
and  in  earlier  days— particularly  in  the 
historical  development  of  the  United 
States— the  emphasis  was  upon  the  en- 
forcement of  our  neutrality  laws  and 
our  neutral  duties  in  time  of  war. 

We  will  also  see  later  that  since  the 
territorial  claim  includes  the  air  over 
territorial  waters,  we  now  need  to  con- 
sider whether  three  miles  of  air  space 
off  our  coast  is  satisfactory.  I  think  that 
generally,  the  situation  is  one  in  which 
for  a  long  time,  an  old  rule  met  the 
needs  of  the  international  community, 
but  does  not  seem  to  do  so  now.  I  am 
inclined  to  think  that  if  the  question 
went  to  the  International  Court  of 
Justice  in  a  broad  form  today  that  they 
would  be  inclined  to  uphold  a  claim  of 
six,  ten,  or  twelve  miles  if  that  claim 
had  been  asserted  over  a  reasonable 
period  of  time.  But  I  doubt  very  much 
if  they  would  support  the  two-hundred- 
mile  claim  of  the  countries  on  the  west 
coast  of  South  America. 

The  State  Department,  however,  is 
still  very  clear  in  maintaining  its  in- 
sistence on  the  three-mile  limit.  For 
instance,  they  asserted  this  claim  very 
emphatically  to  the  Soviet  government 
when,  in  1953,  the  Soviets  shot  down  a 
B-50  off  Cape  Povorotny.  We  insisted 
that  the  three-mile  limit  was  the  only 
limit  that  we  were  bound  to  accept, 
although  we  were  warning  our  aviators 
to  stay  at  least  twelve  miles  off  the 
Soviet  coast. 


But  in  any  case,  let  me  repeat, 
somewhere  there  is  a  line  between  terri- 
torial waters  and  the  high  seas.  I  have 
been  talking  about  the  difficulty  of 
measuring  the  boundary  between  the 
territorial  waters  and  the  high  seas 
themselves.  There  is  another  problem 
of  measuring  the  point  at  which  you 
begin,  and  I  think  that  we  can 
perhaps  see  that  by  looking  at 
several  illustrations. 

The  general  agreement  has  been  in 
the  past  that  you  start  at  a  low- water 
mark  and  that  you  carry  your  three-mile 
limit  in  a  line  parallel  to  the  low-water 
mark— in  our  case,  three  miles  from  the 
coast.  I  am  going  to  call  your  attention 
to  the  fact  that  we  have  the  twelve-mile 
limit  of  customs  waters;  we  have  the  air 
zone  (which  I  shall  come  to  later);  and 
then  we  have  the  further  sixty-to- 
ninety-mile  customs  enforcement  zone. 
Our  general  position  had  been  to  draw 
the  three-mile  limit  parallel  to  the  coast. 
(See  plate  one) 

On  the  other  hand  in  Norway,  where 
there  was  a  peculiar  configuration  of 
many  little  rocky  islets  and  deep  fjords 
indenting  the  coast,  the  Norwegian  in- 
sisted that  you  could  not  have  a  line 
which  moved  in  and  out  from  all  of 
these  little  minute  points;  that  they 
were  entitled  to  draw  a  general  base 
line,  connecting  the  points  shown  by 
the  dotted  line  there.  Then  you  measure 
your  territorial  waters  four  miles  out 
from  the  base  line  (in  their  case,  under 
their  historic  claim,  four  rather  than 
three  miles)  rather  than  from  the  low- 
water  mark.  The  Norwegian  claim  was 
contested  by  England  and  submitted  to 
the  International  Court  of  Justice, 
which  decided  that  under  the  particular 
circumstances  of  the  case  the  Norwegian 
claim  was  sound  in  international  law. 
(See  plate  two) 

Iceland,  which  has  had  a  long,  tough 
struggle  to  preserve  its  fishing  indus- 
try—particularly against  the  intrusion  of 
British  fishermen— trying  to  take  ad- 
vantage of  the  decision  of  the  Court  in 
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the  Norwegian  case,  has  similarly 
adopted  the  idea  of  base  lines;  but,  here, 
extending  over  rather  wide  indentations 
of  the  coast— squaring  off  the  coast,  so 
to  speak— and  then  drawing  their  limit 
of  national  waters  within  which  fishery 
is  an  Icelandic  monopoly  three  miles 
out  from  that  base  line.  (See  plate 
three) 

So  we  actually  have,  at  the  moment, 
no  complete  agreement  as  to  how  this 
line  is  to  be  measured  in  all  cases.  The 
International  Law  Commission,  again, 
has  approved  the  rule  suggested  in  the 
decision  of  the  Court  in  the  Norwegian 
case. 

The  United  States,  in  terms  of  our 
basic  rule  of  measuring  the  line  three 
miles  from  low-water  mark,  has  pre- 
ferred the  method  of  measurement  of 
arcs  and  circles;  that  is,  the  intersecting 
arcs  of  all  circles  drawn  with  the  same 
radius  from  all  points  of  the  base  line. 
The  advantage  of  this  is  that  a  ship  can 
determine  easily  whether  it  is  in  terri- 
torial waters.  If  the  ship  is  in  the  center, 
you  draw  a  circle  of  a  given  radius;  if 
the  circle  at  any  point  touches  the  land, 
you  are  within  territorial  waters— if  not, 
you  are  outside  on  the  high  seas.  But 
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the  International  Court  of  Justice  did 
not  admit  that  this  method  was  estab- 
lished in  international  law. 

As  other  minor  points  in  the  mea- 
surement question,  each  island  has  its 
own  territorial  waters.  The  International 
Law  Commission  has  taken  the  position, 
with  some  justification,  that  a  light- 
house built  on  rocks— artificially  built 
up  above  high  water— does  not  consti- 
tute an  island  with  its  own  belt  of 
territorial  waters.  We  are  having  to 
consider  now  the  problem  of  our  radar 
platforms  off  the  American  coast  and 
the  oil-drilling  platforms  which  are  also 
being  set  up  on  the  high  seas.  As  far  as  I 
know,  we  are  not  making  any  claim  that 
those  are  islands  which  have  their  own 
territorial  waters  around  them.  I  will 
refer  later  to  the  special  problem  that 
arises  there. 

There  is  a  similar  argument  in  the 
measurement  of  territorial  waters  in 
bays,  on  which  no  general  agreement 
has  been  reached.  An  attempt  has  been 
made  to  get  a  ten-mile  rule;  that  is,  if 
the  bay  is  not  more  than  ten  miles  wide 
at  the  mouth  it  is  a  territorial  bay.  The 
International  Law  Commission  has  sug- 
gested,   here,    a   twenty-five    mile   rule. 
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Then,  again,  there  are  "historic  bays," 
so-called— bays  like  the  Chesapeake— 
where  over  a  long  period  of  time,  a 
country  has  asserted  that  these  are 
national  waters,  and  where  others  have 
consented. 

So  much  for  details  on  the  question 
of  measurement  Let's  go  on  to  the 
problem  of  what  kind  of  jurisdiction  a 
state  is  entitled  to  exercise  on  the  high 
seas  outside  the  territorial  waters. 

The  general  principle  was  laid  down 
by  Chief  Justice  Marshall  in  a  case  as 
long  ago  as  1804,  where  he  said  that  a 
state's  power  is  not  confined  to  its 
territory  and  that  it  can  protect  itself  by 
exercising  certain  authority  outside.  If 
what  it  does  is  reasonable,  other  states 
will  consent;  if  it  is  unreasonable,  they 
will  object  This  was  an  expression  of  a 
general  right  of  self-defense,  but  it  has 
become  a  rather  classic  statement  in  this 
connection.  We  have  acted  on  this  since 
the  earliest  days  of  our  history  by  the 
customs  enforcement  zone,  which  you 
saw  on  that  chart  We  applied  this 
twelve  miles  out  from  shore  but,  under 
our  earlier  legislation,  only  for  ships 
bound  for  the  United  States.  In  pro- 
hibition days,  we  included  all  ships— 
whether  bound  for  our  ports  or  not. 
Foreign  governments  were  objecting,  so 
we  finally  concluded  treaties  with  a 
large  number  of  them  providing  that 
ships  could  be  seized  if  they  were  within 
one  hour's  sail  as  measured  by  their  own 
speed  or  the  speed  of  their  small  boats 
from  our  coast.  This  was  adopted  be- 
cause the  British  did  not  want  to  agree 
on  any  mileage  limit  which  might 
weaken  the  three-mile  principle.  Then, 
in  1935,  we  passed  the  Anti-Smuggling 
Act,  which  authorizes  the  President  in 
certain  cases  to  establish  customs  en- 
forcement areas  as  much  as  sixty-two 
miles  off  the  coast. 

A  great  many  other  countries  have 
similar  laws  providing  for  the  enforce- 
ment of  custom  laws  within  an  ex- 
tended zone  of  the  high  seas— usually, 
around  twelve  miles. 


The  United  States  has  always  empha- 
sized the  fact  that  our  claim  here  is  a 
claim  to  certain  jurisdiction  on  the  high 
seas  for  our  protection,  and  that  this  is 
not  a  claim  to  territorial  waters.  The 
failure  to  understand  that  basic  point, 
and  to  accept  it  in  other  countries,  has 
been  at  the  root  of  a  great  deal  of  the 
trouble  and  of  the  disagreement. 

Similarly,  in  time  of  war,  countries 
have  set  up  special  zones  for  their 
protection  under  war  conditions  and  for 
the  defense  of  neutrality.  Your  Law 
Instructions  for  Naval  Warfare  point  out 
some  of  these  cases.  The  most  extreme 
case  is  the  Declaration  of  Panama  in 
1939,  in  which  the  Latin  American 
Republics  joined  with  us  in  setting  up  a 
zone  which  extended  some  three 
hundred  miles  off  the  tip  of  South 
America  and  some  twelve  hundred  miles 
off  Florida.  The  belligerents  did  not 
accept  it,  and  it  was  never  really  en- 
forced. 

In  1945,  the  United  States  started  a 
movement  which  has  had  unexpected 
repercussions.  In  that  year,  the  President 
issued  two  Executive  Orders.  The  first 
was  an  order  on  the  continental  shelf. 
The  continental  shelf,  of  course,  is  the 
sloping  projection  beyond  the  coast, 
which  goes  until  it  falls  into  the  deep  of 
the  sea.  There  have  been  old  cases  involv- 
ing pearl  fisheries,  sponge  fisheries,  and 
even  coal  mines  extending  out  under  the 
bed  of  the  sea.  But  it  was  only  recenlK 
that  it  was  found  that  it  was  possible  to 
exploit  petroleum  resources  by  drilling  in 
the  continental  shelf,  a  considerable 
number  of  miles  out 

So  we  issued  these  decrees,  or  execu- 
tive orders,  and  we  said  that  every  state 
had  a  right  to  exploit  its  natural  re- 
sources in  the  continental  shelf.  We  said 
that  these  natural  resources  appertained 
to  the  United  States  and  were  subjeet  to 
its  jurisdiction  and  control.  But  we  also 
said  that  this  was  not  a  claim  to 
extending  territorial  waters;  that  the 
waters  on  top  are  high  seas,  free  to 
navigation  by  all. 
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That  was  followed  immediately  by 
other  states  who  misinterpreted  our 
proclamation.  They  said  we  had  claimed 
sovereignty  over  all  the  waters  over  the 
continental  shelf;  therefore,  they 
claimed  sovereignty.  The  Argentines 
were  the  first  to  follow  this,  and  it  was 
rapidly  followed  by  a  lot  of  Latin 
American  States.  It  has  now  been  fol- 
lowed by  states  on  the  Persian  Gulf, 
where  the  geophysical  formation  is 
quite  different.  You  now  have  a  welter 
of  claims  based  on  this  idea  of  the  claim 
to  the  continental  shelf. 

Here,  the  International  Law  Commis- 
sion has  been  trying  to  grapple  with  the 
definition  by  setting  the  boundary  ac- 
cording to  the  depth  of  the  water  on  the 
continental  shelf.  They  have  been  talk- 
ing about  a  depth  of  two  hundred 
meters,  which  would  define  the  limits 
within  which  you  could  exercise  this 
jurisdiction.  We  may  note  that  the 
Syngman  Rhee  Line,  established  by  the 
Korean  Proclamation  of  1952,  specifi- 
cally says  their  claim  is  irrespective  of 
the  depth  of  the  water.  This  is  a  very 
real  problem. 

Our  oil  companies  are  now  building 
drilling  platforms  as  much  as  thirty 
miles  out  in  the  Gulf  of  Mexico.  We 
claim  that  they  have  a  right  to  do  that, 
but  we  do  not  claim  that  as  our  terri- 
tory. Other  countries  are  going  to  be 
following  suit  in  the  Persian  Gulf  and 
elsewhere,  so  you  have  opened  up  a  vast 
area  here  in  which  the  rules  still  need  to 
be  worked  out  in  the  international 
community.  But  I  think  that  the  general 
proposition  of  the  right  to  exploit  the 
resources  in  the  continental  shelf  is 
firmly  established— I  think  everybody 
agrees  to  that.  The  difference  is  between 
the  claim  to  exercise  a  limited  jurisdic- 
tion on  what  is  still  recognized  to  be 
high  seas,  or  under  high  seas,  as  against 
the  extreme  Peruvian,  Chilean  and 
Ecuadorian  claims  that  the  territory  of 
the  states  extends  out  two  hundred 
miles  over  this  continental  shelf. 

There  are  various  other  special  rights 


in  the  adjacent  seas,  but  I  haven't  time 
to  go  into  them  in  detail.  I  merely 
mention  particularly  the  right  of  hot 
pursuit— where,  if  you  begin  pursuing  a 
ship  in  your  territorial  water,  and  follow 
it  out  on  the  high  seas,  you  may 
complete  the  capture  on  the  high  seas. 

Let  me  turn  now  to  the  question  of 
jurisdiction  over  ships;  first,  foreign 
merchant  ships  in  port.  Here,  there  is 
supposed  to  be  a  disagreement  between 
the  Anglo-American  theory  and  the 
Continental  Europe  theory.  Our  theory 
is  that  when  a  foreign  merchant  ship 
comes  into  one  of  our  ports  it  is 
completely  subject  to  our  jurisdiction. 
But,  we  say  we  will  not  bother  to 
exercise  that  jurisdiction  in  minor  mat- 
ters, such  as  disciplinary  measures  taken 
by  the  captain  in  the  case  of  the  crew. 
On  the  other  hand  the  Continental 
theory  has  said  the  ships  are  immune, 
but  the  local  state  may  exercise  jurisdic- 
tion if  the  peace  of  the  port  is  affected, 
or  if  the  act  affects  the  persons  on  shore 
or  on  another  ship,  or  if  the  captain  of 
the  ship  asks  for  help. 

Practically,  the  result  is  the  same  in 
most  cases.  But  it  seems  to  me  that  the 
American  theory  of  complete  jurisdic- 
tion over  a  foreign  merchant  ship  in 
port  is  sound  in  international  law.  You 
will  also  find  that  many  treaties  have 
been  concluded  to  allow  the  local  con- 
sular officers  to  take  jurisdiction  over 
wage  disputes  among  the  crew,  for 
example.  However,  as  I  have  noted,  you 
do  have  concurrent  jurisdiction  in  cases 
where  events  take  place  on  a  foreign 
merchant  ship  in  port— the  local  state 
where  the  port  is  located  has  jurisdic- 
tion, and  so  has  the  state  of  the  ship  in 
question.  In  these  cases  the  warship,  as  I 
have  noted,  is  immune  from  local  juris- 
diction. 

As  you  get  out  from  a  port  itself  into 
the  territorial  waters  the  interest  of 
local  state  is  less,  but  this  is  the  territory 
of  the  state— and  the  state  is  still  en- 
titled to  exercise  its  jurisdiction.  The 
International      Law      Commission      has 
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suggested  some  limitation  there  in  line 
with  the  traditional  European  theory 
about  the  peace  of  the  port  and  the 
effect  on  other  ships  or  persons. 

There  is  one  particular  right  which 
we  ought  to  note  in  connection  with 
ships  in  territorial  waters,  and  that  is  the 
right  of  innocent  passage.  Traditionally, 
I  think  it  has  always  been  thought  of  as 
the  case  of  a  ship  sailing  from  State  A  to 
State  B,  which,  in  the  course  of  normal 
navigation,  passes  through  the  waters  of 
State  C  This  old  right  to  pass  in  the 
normal  channels  of  navigation  has  been 
recognized  in  international  law.  The 
coastal  state  cannot  deny  this  right  of 
innocent  passage— that  is  clear.  The  only 
question  is  this:  What  authority  may  the 
state  exercise  over  a  ship  in  course  of 
innocent  passage?  I  think  that  the  Inter- 
national Law  Commission  in  its  sugges- 
tions goes  rather  far  in  authorizing  this 
jurisdiction  over  these  vessels.  It  seems 
to  me  that  the  sound  rule  is  to  leave 
them  as  free  as  possible,  and  for  the 
local  state  to  exercise  jurisdiction  only 
where  its  interests  are  really  vitally 
effected. 

Another  question  in  connection  with 
innocent  passage  is  whether  a  warship 
has  the  right  to  exercise  innocent 
passage.  The  old  American  rule,  as 
stated  by  Secretary  of  State  Elihu  Root, 
was  the  "merchant  ships  may  pass  be- 
cause they  do  not  threaten;  warships 
may  not  pass  because  they  do 
threaten."  The  International  Law  Com- 
mission, however,  says  that  warships  do 
have  a  right  of  innocent  passage.  The 
question  came  up  in  the  International 
Court  in  the  Corfu  Channel  case,  but 
the  Court  confined  itself  to  saying  that 
warships  have  the  right  of  passage 
through  an  international  strait,  and  did 
not  pass  on  the  British  claim  that  they 
had  a  general  right  of  innocent  passage. 

In  connection  with  maritime  law,  I 
want  to  deal  with  one  particular  set  of 
problems  which  is  important  now  on 
the  high  seas.  We  have  noted  that, 
generally,  a  state  has  jurisdiction  over  its 


ships  and  it  has  jurisdiction  in  its  con- 
tiguous waters  for  its  own  protection; 
that  in  general  there  is  no  authority  over 
a  foreign  ship  on  the  high  seas  except  in 
cases  of  piracy  or  under  special  treaties. 
We  have  recently  found  that  this  issue 
has  involved  the  question  of  a  real 
authority  exercised  by  the  United  States 
over  large  areas  of  the  high  seas. 

For  instance,  in  1950  we  made  an 
agreement  with  Great  Britain  for  the 
Bahamas  Long-Range  Proving  Ground 
for  the  testing  of  guided  missiles.  The 
launching  area  is  in  Florida  and  the 
zone,  as  defined  in  the  treaty,  goes 
southeast  through  the  Bahamas  down  to 
a  point  opposite  Haiti.  The  agreement 
elaborately  provides,  in  regard  to  the 
rights  of  the  United  States  in  the  use  of 
it,  that  the  United  States  agrees  to 
compensate  those  who  are  injured 
through  its  use  of  the  zone.  It  says  that 
it  will  not  unreasonably  exercise  its 
rights  so  as  to  interfere  with,  or  preju- 
dice, safety  of  navigation,  aviation,  or 
communication  within  the  flight-testing 
range.  This  has  been  in  existence  now 
for  five  years,  and  was  amplified  some- 
what by  an  agreement  in  1953.  So  far  as 
I  know,  no  foreign  state  has  objected. 

Then  came  the  question  of  the 
Proving  Grounds  for  atomic  bombs, 
and,  later,  for  hydrogen  bombs  in  the 
Pacific.  In  your  readings  there  is  a 
suggestion  of  an  interesting  spirited  de- 
fense of  the  right  of  the  United  States 
here  by  McDougal  and  Schlei  in  the 
Yale  Law  Journal  As  they  point  out, 
the  first  tests  here  were  conducted  in 
1946— and  180,000  square  miles  of  seas 
with  islands  in  them  were  defined  as  an 
area  that  people  had  to  keep  out  of 
because  it  was  a  danger  zone.  The  area 
has  varied  in  the  warnings  issued  since 
that  time  until,  in  the  test  of  the 
H-bomb  in  March,  1954,  the  warning 
area  covered  400,000  square  miles. 

It  is  to  be  noted  that  all  of  the  orders 
were  withdrawn  after  fifty-seven  da\  s: 
in  other  words,  wo  were  not  perma- 
nently closing  this  area.  It  is  also  to  be 


317 


noted  that  there  are  not  main  navigation 
routes  through  this  area,  nor  is  there 
any  particular  fishery  of  importance 
within  the  area.  Nevertheless,  as  you 
know,  through  certain  miscalculations 
in  the  fall-out  and  in  the  winds,  Japa- 
nese fishermen  (in  one  vessel  in  particu- 
lar) suffered  from  radioactive  effects, 
the  fish  were  alleged  to  be  affected,  and 
the  United  States  paid  two  million 
dollars  to  Japan— not  with  any  admis- 
sion of  liability,  but  in  order  to  settle  it. 
Comparable  to  our  claim  is  the 
Australian  Proclamation  of  1953,  which 
set  up  a  prohibited  area  of  6,000  square 
miles  surrounding  the  Monte  Bello 
Islands.  I  noticed  in  The  New  York 
Times  this  morning  that  further  tests  are 
to  be  carried  out  there. 

These  claims  of  controlling  people  on 
the  high  seas  are  very  extensive  and 
there  are  very  few  precedents  for  them. 
It  seems  to  me  that  McDougal  is  right  in 
stressing  the  element  of  reasonableness 
and  going  back  to  the  old  test  which 
Marshall  advanced  in  another  connec- 
tion in  1804.  I  do  not  think  that  you 
can  generalize  about  them— you  have 
got  to  study  the  particular  situation; 
then  test  it  on  the  ground  of  reasonable- 
ness, the  interests  of  the  country 
utilizing  this  area,  and  the  interests  of 
others  adversely  affected  thereby. 

Finally,  one  or  two  moments  on  the 
question  of  jurisdiction  in  air  space. 
Prior  to  1914,  there  was  little  govern- 
mental interest  in  this;  it  was  largely  left 
to  scholars.  They  had  a  lovely  time 
speculating  about  who  owned  the  air 
space.  They  finally  came  out,  by 
analogy  to  the  high  seas,  by  saying:  "Of 
course  the  air  is  free,  but  everybody  has 
a  belt  of  territorial  space.  This  belt  is  as 
much  as  you  need  for  protection.  All 
you  need  is  the  height  of  your  highest 
building." 

At  the  time  these  talks  went  on  the 
Eiffel  Tower  was  the  tallest  building,  so 
they  took  that  height.  They  said  that 
everybody  could  build  or  control  the  air 
spaces  as  high  above  the  ground  as  the 


Eiffel  Tower.  Above  that,  the  air  was 
free.  World  War  I  changed  all  of  that 
with  the  development  of  the  use  of 
aircraft.  Immediately  after  the  end  of 
the  war  all  the  states,  with  remarkable 
unanimity  and  speed,  agreed  that  every 
state  is  sovereign  over  its  air  space,  and, 
as  the  phrase  went,  "up  to  the  skies." 
Nobody  stopped  or  bothered  at  that 
time  to  define  where  the  skies  ended  or 
where  they  began. 

Nowadays,  we  are  getting  into  more 
discussion  of  the  ionosphere,  and  people 
are  beginning  to  worry  about  jurisdic- 
tion over  satellites  floating  around  the 
earth.  All  that  I  can  say  is:  if  you  find 
yourself  in  command  of  a  satellite  in  the 
ionosphere  and  you  encounter  a  Soviet 
satellite,  you  had  better  send  back  for 
instructions  because  the  law  books  will 
not  help  you  any. 

You  will  find,  in  general,  that  air  law 
has  developed  by  analogy  from  the 
maritime  law.  For  instance:  just  as  you 
have  the  principle  of  the  nationality  of 
ships  in  jurisdiction  over  ships,  you  have 
nationality  of  aircraft.  On  the  other 
hand,  the  principle  of  innocent  passage, 
which  developed  in  maritime  law  for 
rather  clear  reasons,  was  denied  in  con- 
nection with  air  law— that  is  not  estab- 
lished, so  that  the  right  of  entry,  land- 
ing, or  overflight  depends  entirely  upon 
treaties.  I  think  that  one  can  say,  as 
Professor  Lissitzyn  argues,  that  there  is 
a  right  of  entry  in  distress,  as  argued  by 
the  United  States  in  our  claims  against 
Yugoslavia  when  they  shot  down  Ameri- 
can planes.  Perhaps  we  find  another 
example  in  the  recent  Bulgarian  incident 
in  the  shooting  down  of  the  Israeli 
craft— although  that  may  have  been 
merely  a  confession  of  error. 

This  air  space,  then,  is  now  generally 
conceived  to  be  part  of  the  territory  of 
the  state  just  as  much  as  the  land  or  the 
territorial  waters;  it  extends  up  above 
the  territory  and  it  extends  above  the 
territorial  waters.  But,  just  as  in  the  case 
of  territorial  waters  and  further  jurisdic- 
tion  on  the  high  seas,  so  we  find  that 
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states  are  asserting  jurisdiction  in  the  air 
space  adjacent  to  their  boundaries  but 
out  over  the  high  seas.  The  United 
States  and  Canada  have  met  this  by  the 
Proclamation  of  the  A.D.I. Z.,  (the  Air 
Defense  Identification  Zones).  You  will 
remember  that  on  the  slide  of  the  U.S. 
coast  there  was  a  far  line  a  way  out.  Our 
A.D.I. Z.  line  extends  some  hundreds  of 
miles  off  our  coast  in  some  places,  and 
the  Canadian  line  is  somewhat  closer. 

All  aircraft  entering  these  zones  are 
required  to  report  and  to  comply  with 
certain  rules  and  instructions,  but  we  do 
not  forbid  foreign  aircraft  to  fly  into 
these  zones.  The  C.A.A.  has  stated  in  a 
letter  that  foreign  aircraft  bound,  for 
example,  from  Havana  to  Halifax,  not 
approaching  the  United  States,  do  not 
need  to  comply  with  the  regulations  in 
the  zone.  But,  query  whether  we  would 
tolerate  Soviet  military  aircraft  flying 
within  ten  or  twelve  miles  of  our  coast— 
although  we  would  admit  they  are 
flying  over  the  high  seas.  We  insist  that 
our  airmen  have  the  right  to  fly  up  to 
within  three  miles  of  the  Soviet  coast, 


although  as  a  practical  matter  we  tell 
them  to  keep  twelve  miles  out.  Is  this  a 
situation  where  the  United  States,  as  a 
great  air  power  following  its  tradition  of 
the  narrow  belt  of  territorial  waters,  is 
also  seeking  to  establish  the  rule  of  the 
narrow  belt  of  air  space  over  territorial 
waters,  and  a  limited  right  of  authority 
in  air  space  out  over  the  high  seas?  I 
suggest  that  this  is  a  problem  which 
needs  very  serious  consideration  in  the 
American  Government:  as  to  whether 
the  interests  of  the  United  States  are 
still  to  be  promoted  by  an  insistence  on 
the  three-mile  rule  of  territorial  waters 
and  by  insistence  on  very  restricted 
rights  in  the  super-adjacent  air  space 
over  the  high  seas  off  our  maritime 
frontiers. 

I  think  that  one  will  find  that  with 
the  increased  compactness  of  the  world, 
the  speed  of  communication,  and  the 
rapidity  with  which  these  problems  are 
advancing,  the  development  of  the  law 
in  these  respects  will  probably  be 
more  rapid  in  the  future  than  in  the 
past. 
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SPECIAL  ASPECTS  OF  JURISDICTION  AT  SEA 


Brunson  MacChesney 


It  is  superfluous  before  a  naval 
audience  to  emphasize  the  significance 
of  the  law  of  the  sea.  Certainly  the 
developments  on  the  continental  shelf, 
fisheries,  base  lines,  and  the  breadth 
of  the  territorial  sea  in  recent  years 
have  been  of  tremendous  importance. 
The  1956  Final  Report  of  the  Inter- 
national Law  Commission  on  the  Law 
of  the  Sea  in  Time  of  Peace,  to 
which  several  of  my  colleagues  have 
already  referred,  is  the  latest  state- 
'  ment  on  that  subject  and  the  Report 
is  of  great  interest  to  our  Government 
and  Navy  in  the  United  States  and  to 
other  navies  and  countries. 

There  have  been  many  recent  inci- 
dents, involving  various  aspects  of  con- 
flict arising  out  of  these  developments, 
which  will  illustrate  the  kind  of  prob- 
lems that  are  involved.  There  has  al- 
ready been  some  reference  to  the 
seizure  some  years  ago  by  Peru  of  four 
or  five  whaling  ships  of  Panamanian 
registry  off  the  coast  of  Peru.  This 
seizure  enabled  Peru  to  assess  a  judicial 
fine  of  3  million  dollars,  which  was  paid 
to  release  the  vessels  from  seizure, 
which  Peru  asserted  was  within  their 
claimed  200-mile  zone.  In  fact,  some  of 
the  boats  were  seized  under  the  doctrine 
of  "hot  pursuit"  more  than  200  miles 
out  from  the  coast. 

Off  the  coast  of  Ecuador,  two  Ameri- 
can-registered merchant  vessels  were 
stopped  and  seized,  with  one  American 


seaman  being  injured  by  gunfire.  A  fine 
of  $49,000  was  imposed.  Moreover,  in  a 
subsequent  conference  between  Ecua- 
dor and  the  United  States,  Ecuador 
took  the  position  that  the  privilege  of 
innocent  passage  did  not  extend  to 
fishing  vessels.  Numerous  incidents  in- 
volving the  seizure  by  Mexico  of  Ameri- 
can vessels  fishing  for  shrimp  in  dis- 
puted waters  have  also  been  reported. 

There  have  been  other  instances  in 
many  other  areas.  For  example,  Norway 
and  the  Soviet  Union  have  been  in- 
volved in  controversy.  Norway  has 
seized  various  Soviet  fishing  boats  inside 
her  claimed  limits  and  has  fined  them 
$88,000  in  one  case  this  year,  which  is 
the  largest  single  fine  in  Norwegian 
court  history  for  this  offense.  Moreover, 
Sweden  and  Denmark  are  involved  in  a 
dispute  with  the  Soviet  Union  over 
territorial  water  limits  in  the  Baltic. 

As  many  of  you  know,  there  have 
been  frequent  incidents  in  which  Japa- 
nese fishing  vessels  have  been  seized  by 
Korea,  Communist  China,  Nationalist 
China  and  Russia.  Since  Japan,  like 
Iceland,  is  largely  dependent  upon  its 
fisheries,  this  has  raised  a  very  serious 
problem  for  that  country.  The  U.S.S.R., 
in  addition,  established  unilaterally  a 
conservation  zone,  which  accentuated 
the  difficulties.  The  two  countries  have 
subsequently  changed  this  situation 
somewhat  by  temporary  arrangements 
pending     the    conclusion    of    a    peace 
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treaty,  which  has  now  been  signed. 
When  it  goes  into  effect,  a  long-range 
fishing  agreement  will  also  become 
effective.  Furthermore,  Australia  and 
Japan  are  involved  in  a  dispute  over 
pearl  fisheries  off  the  coast  of  Australia, 
which  may  be  submitted  to  the  Interna- 
tional Court  of  Justice  for  settlement. 

There  have  been  many  other  signifi- 
cant developments  which  I  will  not  be 
able  to  go  into  this  morning.  There  is 
the  growth  of  the  continental  shelf 
doctrine;  there  is  the  question  of  the 
status  of  radar  ships  and  oil  platforms 
off  a  coast;  there  is  the  use  of  testing 
areas,  such  as  the  hydrogen  bomb  area, 
and  the  proving  grounds,  which  I  will 
discuss  later,  for  testing  guided  missiles 
and  high-flying  interception;  there  is  the 
establishment  of  air  defense  identifica- 
tion zones  by  the  United  States  and 
Canada;  and,  finally,  there  is  the  prob- 
lem of  legal  control  of  outer  space. 

The  main  emphasis  of  my  talk  will  be 
upon  the  problems  of  the  breadth  of  the 
territorial  sea  and  the  measurement 
thereof.  This  is  not  the  occasion  to 
discuss  the  historical  origin  of  the  doc- 


trine of  the  freedom  of  the  seas  and  its 
general  acceptance  in  the  eighteenth  and 
nineteenth  centuries.  But  one  contrast 
with  that  period  which  Mr.  Phleger,  the 
legal  advisor  of  the  State  Department, 
has  pointed  out  is  that  in  those  days  it 
was  the  large,  powerful  maritime  states 
that  tried  to  close  off  the  high  seas. 
Today,  it  tends  to  be  rather  the  smaller 
coastal  states  that  are  making  such 
claims. 

In  order  to  make  this  subject  more 
concrete,  I  am  employing  visual  aids. 
With  the  exception  of  Latin  America 
(for  which  no  adequate  slide  was  avail- 
able), all  the  other  major  areas  will  be 
shown  in  the  course  of  the  discussion. 
(See  Chart  1) 

This  chart,  which  has  been  used  in 
previous  years  at  the  Naval  War  College, 
indicates  some  of  the  zones  that  are 
claimed  by  states  for  various  purposes: 

1.  The  territorial  limit  of  three 
miles; 

2.  The  inland  waters  (bays,  harbors, 
and  rivers); 

3.  The   customs   enforcement  zone; 

4.  The  extent  of  the  Pacific  ADIZ; 


LIQUOR    TREATY  ZONE 
(ONE  HOUR  SAILING) 


CUSTOMS  WATERS  -12  MiLES 


CUSTOMS  ENFORCEMENT  ZONE  -  60-90  MILES 


TERRITORIAL  WATERS  -  3  MILE S 


INLAND  WATERS 

(BAYS,  HARBORS  ft  R'VERS) 


CHART  1 


321 


5.  The  liquor  treaty  zone  in  the  20's; 


and 


6.  Special  customs  waters,  and  so 
on. 

By  and  large,  the  high  seas  are 
divided  into:  (1)  internal  waters;  gen- 
erally speaking,  the  territorial  states 
claim  full  sovereignty  over  these  waters, 
subject,  for  example,  to  certain  cus- 
tomary rules  in  ports;  (2)  the  territorial 
waters;  there  is  also  a  claim  to  sover- 
eignty here,  but  this  claim  is  subject  to 
various  customary  rules  of  international 
law,  such  as  the  right  of  innocent 
passage,  entry  in  distress,  et  cetera;  (3) 
the  contiguous  zones;  there  are  for  this 
area  special  claims  for  specific  purposes, 
including  defense;  and  (4)  the  high  seas; 
these  are  free  to  all,  but  they  are  subject 
to  exceptional  claims  to  suppress  piracy, 
self-defense  and  hot  pursuit. 

Discussion  of  territorial  waters  in  the 
past  has  frequently  not  distinguished 
very  closely  between  the  problem  of 
how  the  territorial  sea  is  measured  and 
the  extent  of  it.  The  Anglo-Norwegian 
Fisheries  case  in  the  World  Court  made 
this  differentiation  extremely  clear,  and 
I  will  come  to  that  in  a  moment.  First,  a 
question  of  measurement— the  location 
of  the  base  lines,  which  divide  the 
internal  waters  from  the  territorial 
waters,  and  serve  as  the  base-point  for 
measuring  from  land.  There  is  a  general 
agreement  that  the  low-water  mark,  as 
against  the  high-water  mark,  should  be 
used  where  land  is  the  measuring  point. 
What  points  on  the  land  and  on  islands 
and  rocks  that  should  be  used  as  a  base 
has,  however,  been  the  subject  of  vigor- 
ous controversy.  There  is  the  so-called 
"coast  line  rule,"  defended  by  the 
United  Kingdom  and  other  maritime 
powers,  and  the  so-called  "straight  line 
system"  and  the  "headland  theory," 
which  other  states  have  employed. 

The  system  of  measuring  should  also 
be  distinguished  from  the  question  of 
what  base-points  should  be  used.  I  think 
that  the  method  of  determining  this  by 
arcs  of  circles  was  somewhat  misunder- 


stood in  the  Anglo-Norwegian  argumen- 
tation, or  at  least  appeared  to  be  mis- 
understood. Such  a  method  could  be 
used  no  matter  which  base-point  theory 
is  employed  for  measuring  the  starting 
place.  The  question  of  bays  is  also 
important  because,  as  you  will  see  from 
this  map,  a  bay  is  also  an  important 
factor  in  some  cases  in  creating  inland 
waters  out  of  what  were  formerly  high 
seas.  One  significant  aspect  of  the 
measurement  question  lies  in  its  possible 
impact  on  the  creation  of  "inland 
waters"  out  of  what  was  formerly  terri- 
torial or  open  sea.  If  "internal  waters" 
are  thus  created,  and  if  the  previous  law 
as  to  internal  waters  is  uncritically 
applied  to  these  new  expanded  areas, 
the  scope  of  the  right  of  innocent 
passage  will  be  very  seriously  affected. 
This  emphasizes  the  importance  of 
critically  examining  any  automatic  ex- 
tension of  the  previous  rules  to  these 
new  problem  areas.  (See  Chart  2) 

In  the  Anglo-Norwegian  Fisheries 
case  (which  I  will  summarize  briefly), 
the  chart  indicates  the  area  in  dispute, 
which  starts  at  the  Arctic  Circle  and 
goes  all  the  way  around  to  the  Nor- 
wegian border.  The  Norwegian  claim 
enclosed  large  areas  of  water  hitherto 
regarded  as  high  seas.  The  base  line  is 
this  dotted  line  which  marks  the  bound- 
ary of  internal  waters;  the  four  miles 
beyond  that  are  the  claimed  territorial 
waters.  This  was  laid  down  in  a  1935 
decree  of  Norway,  with  a  great  deal  of 
historical  argument  buttressing  it.  The 
effect  of  the  decision  upholding  this 
system,  instead  of  following  the  coast 
line  more  closely,  is  to  enclose  large 
areas  of  water  not  merely  as  territorial 
waters  but  as  inland  waters  as  well.  Of 
course,  the  effect  is  to  expand  tremen- 
dously the  area  of  sea  generally  re- 
served, including  fishing  rights,  to  the 
coastal  state's  exclusive  control. 

The  decision  by  the  International 
Court  of  Justice  in  the  Anglo-Norwegian 
Fisheries  case  in  1951  was  mainly  con- 
cerned with  the  question  of  the  starting 
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point  for  the  base  lines.  For  the  pur- 
poses of  that  case  the  United  Kingdom 
did  not  contest  the  four-mile  breadth 
against  the  three-mile  breadth  of  the 
actual  territorial  belt.  The  Court  empha- 
sized the  historical  background  and  the 
lack  of  protest  (as  they  saw  it)  and 
purported  to  find  acquiescence  on  the 
part  of  other  states  in  this  Norwegian 
system. 

It  is  important  to  remember  that 
while  Norway  won  the  case,  the  World 
Court  made  it  very  clear  that  base  lines, 
the  extent  of  the  territorial  sea,  and  the 
status  of  waters  are  all  governed  by 
international  law.  Even  though  they 
adopted  a  more  flexible  approach  than 
the  rather  technical  rules  which  were 
advocated  by  the  United  Kingdom,  they 
certainly  gave  no  warrant  to  an  interpre- 
tation that  the  coastal  state  is  free  to  fix 
their  base  lines  and  the  limit  of  their  sea 
at  will.  I  do  not  want  to  go  much 
further  in  this  case,  except  to  indicate 
that  it  has  also  been  criticized  partly 
because  the  Court  gave  a  good  deal  of 


weight  to  the  so-called  "economic 
factors,"  tying  them  in,  however,  rather 
closely  with  the  alleged  unique  charac- 
ter of  the  Norwegian  coast. 

Although  this  decision  is  not  tech- 
nically a  precedent,  other  states  have 
taken  advantage  of  the  decision,  so  to 
speak,  as  a  springboard  for  an  extension 
of  their  claims  in  a  similar  manner.  This 
is  part  of  the  practice  of  states  which 
must  be  taken  account  of  in  deter- 
mining the  rule  of  international  law  on 
the  subject.  Egypt  and  Yugoslavia  have 
laws  built  to  some  extent  on  the  deci- 
sions from  the  point  of  view  of  the 
method  of  measurement.  Canada  re- 
cently announced  an  important  change 
of  position  in  the  course  of  a  debate  in 
Parliament,  saying  that  at  the  next 
General  Assembly  they  would  urge  the 
applicability  of  the  Norwegian  base-line 
system  to  their  coast  line,  and  would 
also  espouse  the  twelve-mile  limit  for 
their  territorial  belt.  Other  states  have 
also  acted  on  this  decision  in  var>  in^ 
ways,  but  I  think  it  is  quite  clear  that 
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there  is  nothing  in  the  case  which 
justifies  the  200-mile  claim  made  by 
several  Latin  American  States.  (See 
Chart  3) 

One  of  the  states  which  has  acted 
upon  this,  and  which  was  acting  upon  it 
even  before  the  decision  came  down,  is 
Iceland.  You  can  see  from  this  chart  the 
way  in  which  they  have  also  drawn  their 
lines  around  the  headlands  and  then 
added  four  miles  as  their  territorial  belt. 
With  regard  to  the  question  of  the  width 
of  the  territorial  belt,  which  was  dis- 
cussed to  some  extent  by  previous 
speakers,  I  have  already  mentioned  the 
fact  that  the  three-mile  rule  was  his- 
torically the  rule  developed  in  recent 
centuries,  so  I  will  not  go  into  further 
details.  The  United  Kingdom  and  the 
United  States  have  generally  adhered  to 
this  rule  and  defended  it,  as  having 
other  leading  maritime  powers. 

On  the  other  hand,  there  have  been 
other  limits  historically  advanced  in  the 
Baltic.  The  Scandinavian  States  have 
usually  claimed  four  miles  as  the  extent 
of  their  territorial  sea,  while  six  miles 


has  been  quite  a  common  claim  in  the 
Mediterranean.  This  map  is  not  particu- 
larly drawn  for  this  purpose,  but  it 
suggests  what  I  am  going  to  comment 
upon  briefly  later  on:  namely,  the  effect 
that  an  extension  of  the  territorial  belt 
could  well  have  on  maritime  interests  in 
a  sea  such  as  the  Mediterranean. 

Some  states  have  claimed  the  twelve- 
mile  limit.  Professor  Lissitzyn  has  dis- 
cussed the  Russian  practice,  and  the  fact 
that  they  base  their  claim  now  on  their 
law  of  1927.  There  are  certain  gaps  in 
the  continuity  and  extent  of  their  prac- 
tice in  this  respect,  but  they  and  certain 
other  states  have  claimed  this  limit  in 
the  past  and  more  states  are  now  be- 
ginning to  claim  this  limit.  I  have 
already  mentioned  the  intent  of  Canada. 

There  are  existing  laws  by  Ethiopia 
and  some  other  countries  which  now 
explicitly  claim  the  twelve-mile  limit. 
Turkey,  for  example,  has  stated  to  the 
International  Law  Commission  that  it 
believes  twelve  miles  is  the  established 
limit,  although  I  have  seen  no  official 
document  which  makes  that  claim.  In 


:Kolbeinsey 


Raufarhbfn 


Isaf  j6r<Jur 


OlafsviH 


L 56-43 


ICELANDIC    CLAIM    TO    FISHERY    LIMIT 
Base  Lint.  Fishery  Limit 


Unclassified 


CHART  3 


324 


the  western  Pacific,  the  fishing  zone  has 
been  used  in  effect  to  extend  territorial 
waters,  just  as  they  have  done  in  Latin 
America.  Many  of  the  Latin  American 
States  have,  as  you  know,  claimed  two- 
hundred-mile  limits,  including  exclusive 
exploitation  of  fisheries,  and  pur- 
portedly based  their  claims  on  American 
proclamations  and  the  practice  of  other 
states.  In  some  cases  they  have  gone 
way  beyond  any  continental  shelf  which 
they  may  have,  and  have  attempted  to 
set  up  a  two-hundred-mile  maritime 
zone  on  the  basis  of  continental  shelf 
precedents.  Chile,  Ecuador,  Peru,  Costa 
Rica,  and  many  others  have  made  these 
claims  despite  the  fact  that  the  United 
States  and  United  Kingdom  shelf 
proclamations  expressly  deny  any  claim 
to  exclusive  fisheries  and  preserve  the 
right  of  free  navigation  over  the  super- 
jacent waters.  (See  Chart  4) 

This  is  not  as  detailed  a  map  of  the 
western  Pacific  as  I  would  have  liked  to 
have  shown  you,  but  there  is  the  so- 
called   "Rhee  Line"  set  up  by  Korea, 


and  the  fishing  zone  restrictions  by  the 
Russians  (which  were  set  out  uni- 
laterally at  first).  There  is  also  a  good 
deal  of  evidence  that  the  Philippines 
may  be  attempting  to  claim  sovereignty 
over  the  Sulu  Sea  and  certain  other 
waters  that  are  so-called  "internal  seas," 
although  this  claim  has  not  been  for- 
merly  incorporated  in  any  instrument. 

Very  briefly,  this  problem  has  been 
debated  at  many  international  con- 
ferences. My  fellow  professors  are 
familiar  (as  are  many  of  you  also,  I  am 
sure)  with  the  failure  to  reach  agree- 
ment at  the  1930  Hague  Conference. 
There  has  been  a  series  of  conferences 
within  the  Inter-American  system  in  the 
past  few  years.  At  Rio  de  Janeiro,  in 
1953,  the  Inter-American  Juridical 
Committee,  a  subsidiary  technical 
organ,  by  a  divided  vote  of  four  to 
three,  made  some  very  broad  pro- 
nouncements with  respect  to  the  right 
of  the  coastal  state  to  claim  extensive 
areas  of  sea. 

More  recently,  in  Mexico  City,  the 
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Inter- American  Council  of  Jurists,  a 
more  authoritative  and  policy-making 
body,  voted  fifteen  to  one  to  approve 
the  so-called  "Declaration  of  Mexico" 
(the  one  vote  being  that  of  the  United 
States),  which,  in  general  terms,  pretty 
much  took  the  position  that  the  coastal 
state  is  free  under  international  law  to 
develop  extensive  sea  zones  in  the  pro- 
tection of  its  economic  and  other  in- 
terests. 

Still  more  recently  there  was  a 
specialized  conference  of  the  Organiza- 
tion of  American  States  itself  at  Ciudad 
Trujillo,  which  produced  a  more 
balanced  statement  on  the  question.  It 
indicated  the  differences  of  opinion  and 
made  clear  that  there  was  no  agreed 
international  law  upholding  these  exten- 
sive Latin-American  claims. 

Similarly,  the  United  States  has  held 
conferences  with  Chile,  Ecuador  and 
Peru  in  an  attempt  to  resolve  our 
differences  with  them  on  the  two- 
hundred-mile  claim  made  by  those 
countries.  Thus  far,  there  has  been  no 
effective  result.  Those  countries  rejected 
the  offer  of  the  United  States  to  refer 
their  differences  to  the  International 
Court  of  Justice  for  decision.  Such  an 
attitude  is  no  service  to  the  orderly 
development  of  international  law  on 
this  question. 

The  positions  taken  in  the  Interna- 
tional Law  Commission's  Final  Report, 
previously  referred  to,  will  be  sum- 
marized briefly.  In  effect,  they  have  said 
that  the  three-mile  rule  is  not  a  uniform 
rule  of  practice,  but  that  international 
law  does  not  permit  more  than  a  twelve- 
mile  limit.  They  also  say,  without  taking 
a  decision,  that  some  states  claim  more 
than  three  miles  and  other  states  do  not 
recognize  claims  for  more  than  this 
amount  They  then  suggest  that  a  diplo- 
matic conference  be  called  to  handle  the 
whole  problem. 

On  the  question  of  measurement, 
they  have  attempted  to  restate  the 
holding  of  the  Anglo-Norwegian  case. 
One  interesting  by-product  of  that  re- 


statement is  that  they  have  inserted  in 
Article  5,  concerning  the  "straight  base 
line  system,"  that  wherever  the  use  of 
that  system  creates  internal  waters  out 
of  areas  that  were  formerly  high  seas 
and  which  were  normally  used  for  inter- 
national navigation,  the  right  of  in- 
nocent passage  through  such  waters 
should  be  preserved.  With  respect  to  this 
last  Report,  there  was  no  noted  dissent 
by  the  representative  of  the  United 
States.  The  United  Kingdom,  Russian 
and  Czechoslovak  representatives  made 
reservations  to  a  number  of  these  provi- 
sions, however. 

On  the  question  of  contiguous  zones, 
I  will  merely  attempt  to  indicate  some 
of  the  areas  in  which,  for  various  rea- 
sons, we  have  exercised  these  claims— 
particularly  in  the  realm  of  defensive  sea 
areas  in  effect,  mostly  outside  the  Con- 
tinental United  States  and  mostly  cover- 
ing territorial  waters  only.  Like  many 
other  states,  we  have  an  effective  order 
which  closes  certain  ports  to  foreign 
vessels— again,  mostly  in  ports  outside 
the  United  States.  We  established  a 
closed  area  in  the  Marshall  Islands  for 
hydrogen  bomb  tests.  There  are  still 
twenty-four  airspace  reservations  in 
effect,  both  inside  and  outside  of  the 
country  and  in  many  cases  overlapping 
the  defensive  sea  areas. 

The  United  States  has  established  Air 
Defense  Identification  Zones,  as  has 
Canada  (shown  on  Chart  1).  This  in- 
cludes internal  air  defense  identification 
zones  and  coastal  air  defense  identifica- 
tion zones.  There  was  a  discussion  yes- 
terday of  a  possible  submarine  defense 
identification  zone,  which  would  raise 
different  considerations  as  to  prac- 
ticability and  legality. 

On  the  question  of  proving  grounds, 
I  will  not  deal  with  the  hydrogen  bomb 
tests.  But  we  have  entered  into  an 
extensive  series  of  arrangements  con- 
cerning proving  grounds  with  the  United 
Kingdom  for  setting  up  test  range  areas 
and  providing  for  interf light-interceptor 
practice.    These  agreements   with   them 
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have  gradually  been  extended,  the  latest 
one  going  as  far  as  Ascension  Island  in 
the  southeastern  Atlantic.  We  have  also 
made  collateral  agreements  of  a  similar 
character  with  Puerto  Rico,  the  Domini- 
can Republic,  and  a  rather  closely  allied 
—but  not  strictly  the  same— agreement 
with  Haiti. 

In  general,  these  agreements  on 
proving  grounds  are  elaborate  and  com- 
plex, as  are  the  Status  of  Armed  Forces 
Agreements.  They  cover  a  wide  range  of 
activities  with  respect  to  jurisdiction, 
taxation,  and  the  like.  But  with  respect 
to  the  possible  question  of  damage, 
these  agreements  had  a  specific  provi- 
sion in  the  basic  Agreement  of  1950 
between  the  United  Kingdom  and  the 
United  States,  and  this  same  provision 
has  been  repeated  in  the  subsequent 
agreements  to  a  large  extent. 

One  article,  Article  2,  paragraph  6, 
provides  that  "both  governments  agree 
to  take  reasonable  precautions  to  avoid 
danger  and  damage."  Article  22  pro- 
vides that  the  United  States  agrees  "to 
pay  adequate  compensation  not  less 
than  the  law  of  the  Bahama  Islands 
requires,  and  to  idemnify  the  govern- 
ments of  the  United  Kingdom  and  the 
Bahama  Islands  for  damage,  for  death, 
or  injury  to  any  person  in  the  area 
except  people  employed  by  the  United 
Kingdom  on  the  project  itself. "  It  also 
provides  for  "property  damage,"  for 
"acquisition  of  property,"  and  so  on. 
One  interesting  feature  is  that  it  pro- 
vides that  the  laws  in  force  in  the 
Bahama  Islands  are  those  referred  to  as 
the  laws  at  the  time  of  the  signing  of  the 
treaty,  unless  agreed  otherwise. 

The  International  Law  Commission, 
in  their  article  on  the  contiguous  zones, 
did  not  even  mention  defense  as  one  of 
the  purposes  in  setting  up  an  exact  limit 
of  twelve  miles.  I  think  that  the  in- 
consistency of  that  is  clear. 

In  conclusion,  omitting  fisheries  and 
the  continental  shelf,  a  brief  word  may 
be  in  order  on  the  International  Law 
Commission.  As  you  know,  the  Com- 


mission is  composed  of  so-called  "ex- 
perts," and  not  governmental  represen- 
tatives. They  purport  to  engage  in  the 
codification  and  progressive  develop- 
ment of  international  law.  In  their  Final 
Report  on  the  Law  of  the  Sea,  they 
have  admitted,  at  least  in  that  instance, 
that  it  is  impossible  to  differentiate  the 
provisions  with  respect  to  those  two 
theoretically  different  objectives.  Their 
work  can  either  be  merely  published  or 
an  international  conference  can  be 
called  as  a  means  of  reaching  a  binding 
agreement.  It  can  only  be  binding  on 
governments  by  agreement.  But,  never- 
theless, it  is  influential;  it  is  an  im- 
portant subject  for  study;  it  certainly 
has  an  influence  on  doctrine  and  prac- 
tice, as  I  have  tried  to  suggest  this 
morning;  and  it  seems  to  me  that  it  is 
particularly  important  to  naval  officers, 
not  only  of  the  United  States  but  also 
of  its  allies  in  the  Free  World. 

A  brief  discussion  of  the  numerous 
protests  that  have  been  made  will  indi- 
cate the  reactions  of  other  claimants  as 
decisionmakers.  The  United  States  and 
the  United  Kingdom  have  protested 
these  extensive  claims  in  Latin  America 
and  in  other  areas  of  the  world. 
Similarly,  other  states  have  protested  to 
indicate  that  they  do  not  acquiesce  in 
these  claims.  Many  of  these  protests  are 
not  available  for  publication,  but  their 
existence  is  known.  Others  have  been 
published.  Many  of  them  may  be  found 
in  the  written  proceedings  in  the  Anglo- 
Norwegian  Fisheries  Case. 

In  concluding,  I  want  very  briefly  to 
suggest  that  while  it  may  be  currently 
fashionable  in  some  circles  to  espouse  a 
larger  limit  than  three  miles,  and  while 
the  three-mile  rule  is  certainly  on  the 
defensive,  there  are  certain  other  con- 
siderations that  may  not  have  been 
given  adequate  consideration. 

In  time  of  peace,  certainly  fisheries 
are  probably  the  element  of  most  im- 
portance. With  respect  to  fisheries 
alone,  there  are  many  equities  of  the 
coastal  state  which  arouse  sympathetic 


327 


consideration.  In  spite  of  that,  any 
change  from  the  three-mile  rule  to  the 
twelve-mile  rule  should  be  given  a  great 
deal  more  thought  than  it  has  thus  far 
received,  and  perhaps  the  security  inter- 
ests involved  have  not  been  adequately 
developed.  A  change  from  three  miles  to 
twelve  miles  would  cut  out  of  the  high 
seas  approximately  3  million  square 
miles  of  water,  or  2%  of  the  high  seas  of 
the  world.  According  to  the  Hydro- 
graphic  Office,  only  20%  of  the  light- 
houses in  the  world  reach  twelve  miles 
out,  and  the  expense  of  dealing  with 
that  problem  is  something  to  con- 
template. 

As  I  have  tried  to  suggest  today,  it  is 
not  merely  the  extent  of  the  territorial 
waters  but  the  effect  of  these  baseline 
claims  that  is  of  very  great  importance 
for  security.  The  test  of  reasonableness 
in  the  Anglo-Norwegian  Fisheries  case  is 
a  vague  formula.  If  properly  interpreted, 
it  is  not  an  unwise  standard.  But  it  poses 
the  question  of  the  validity  of  these 
more  extensive  claims.  The  fact  that 
there  is  no  compulsory  way  of  resolving 
these  disputes,  although  the  recording 
of  protests  makes  clear  the  lack  of 
agreement,  accentuates  the  difficulties 
of  reaching  an  equitable  and  authorita- 
tive solution. 

With  respect  to  security,  we  might 
also  think  of  the  fact  that  unless  inter- 
national law  differentiates  more  than  it 
has  in  many  of  these  rules,  a  zone  for 
fishing  purposes,  which  is  ardently 
desired,  means  also  a  zone  to  patrol  for 
neutrality  purposes  in  time  of  war,  thus 
tripling  the  patrol  area.  It  would  permit 
a  neutral  who  is  conniving  with  another 
belligerent  more  easily   to   disguise  the 


cooperation.  With  reference  to  the  sub- 
marine, it  would  make  submersion 
within  territorial  waters  much  easier.  I 
have  already  mentioned  the  effect  on 
innocent  passage.  Of  course  there  is  also 
the  important  problem  of  the  fact  that 
it  is  generally  agreed  that  there  is  no 
right  of  innocent  passage  through  the 
air.  The  extension  of  the  airspace  over 
these  claimed  areas  is  another  serious 
problem  for  air  operations.  There  is  also 
practically  a  consideration  that  the  ex- 
tension of  coastal  state  claims  con- 
ceivably will  hamper  the  freedom  of 
navigation  throughout  the  world 
through  practical  restrictions  on  pilot- 
age, and  so  forth,  as  well  as  through  the 
lack  of  adequate  lights,  which  I  have 
mentioned. 

With  respect  to  security,  I  cannot 
develop  that  aspect  further  now.  But,  as 
naval  officers,  I  am  sure  you  will  realize 
the  effect  of  extending  from  three  miles 
to  twelve  miles  the  territorial  claims  in 
such  seas  as  the  Mediterranean,  the 
Baltic,  through  the  sea  passages  of  the 
Philippines,  the  East  China  Sea,  the  Sea 
of  Japan,  and  so  on.  So  it  should  be 
borne  in  mind  that  it  is  not  only  the 
interests  of  the  United  States  which  are 
at  stake  and  ought  to  be  considered  in 
this  question,  but  the  interests  of  all  the 
Free  World  in  the  use  of  naval  power  to 
prevent  aggression  and  to  preserve 
peace. 

It  would  be  sanguine  to  predict  that 
there  will  be  agreement  in  the  near 
future  on  these  questions.  I  hope,  how- 
ever, that  these  brief  remarks  will  per- 
haps stimulate  the  staff  and  students  at 
the  College  to  give  this  very  important 
matter  further  consideration. 
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ARCHIPELAGO  CONCEPT  OF 


LIMITS  OF  TERRITORIAL  SEAS 


John  R.  Brock 


INTRODUCTION 

The  oceans  of  the  world  are  the  free 
world  lifelines.  Operational  mobility  for 
free  world  naval  and  air  forces  is  being 
drastically  reduced  by  encroachments 
on  the  high  seas  by  nation-states  in  a 
unilateral  try  at  extending  territorial 
waters  in  various  ways.  The  purpose  of 
this  study  is  to  review  the  efforts  of 
certain  nations  to  try  to  extend  their 
internal  and  territorial  waters  through 
a  unique  method  of  measurement 
referred  to  as  the  archipelago  concept 
or  archipelago  theory  of  territorial 
waters.  This  not  only  restricts  severely 
the  mobility  of  the  fleets  but  also 
greatly  narrows  the  commerce  and  free 
trade  routes  of  the  world  and  is  thus 
limiting  upon  all  nations,  large  and 
small,  rich  and  poor. 

The  legal  status  of  the  unilateral 
declarations  by  Indonesia  and  the  Phil- 
ippines is  reviewed  in  this  paper.  The 
U.S.  position  established  in  connection 
with  the  archipelago  concept  through 
decisions  of  the  courts,  by  legislation, 
and  by  diplomatic  action  is  reported. 
The  present  status  of  the  archipelago 
concept  so  far  as  can  be  determined  by 
the  decisions  of  the  International  Court 
of  Justice  and  by  the  international 
conventions  is  carefully  surveyed.  The 
opinions      of     international      lawyers 


writing  on  this  subject  are  also  covered. 
The  necessary  future  action  of  the 
United  States  seems  clear,  and  the  sug- 
gested procedure  is  set  forth  in  this 
thesis. 

I-BACKGROUND 

The    Seas    Are    Our    Strength.    The 

freedom  of  navigation  on  the  high  seas 
means  the  essential  liberty  of  maritime 
transportation.  The  importance  of 
mobility  which  the  seas  provide  us  was 
eloquently  stated  by  Hanson  W.  Bald- 
win as  follows: 

The  days  of  isolation  are 
ended:  the  world  needs  us;  we 
need  the  world.  Our  strategic  con- 
cept must  meet  a  threat  as  varied 
and  as  complex  as  any  in  our 
history.  If  we  would  lead  from 
strength,  we  must  emphasize 
those  elements  of  power  in  which 
we  excel:  our  developed  economy 
and  great  wealth,  our  industrial 
power  and  our  technological  ex- 
pertise, our  sea  and  air  power,  and 
our  nuclear  delivery  capability . 
We  must  utilize  the  great  waters 
and  the  skies  and  space  above  us 
for  the  flexibility  and  mobility 
which  the  United  States,  more 
than  any  other  world  power,  can 
exploit.1 
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Certainly  today  seaborne  mobile 
forces  remain  the  key  to  any  considera- 
tion of  land  hostilities— in  offense  or  in 
defense.  Since  the  United  States  is  a 
seapower— a  maritime  nation— and  Russia 
is  basically  a  land-locked  nation,  the 
U.S.S.R.  would  like  to  see  the  United 
States  denied  as  much  as  possible  the 
freedom  of  the  use  of  the  great  ocean 
highway  covering  three  fourths  of  the 
earth's  surface.  Russia  and  its  satellites  as 
well  as  some  of  the  new  and  irresponsible 
nations  would  favor  limiting  the  high  seas 
in  any  way  conceivable.  The  archipelago 
concept  just  happens  to  be  another  en- 
croachment on  the  high  seas  that  favors 
the  Russian  philosophy. 

Freedom  of  the  Seas:  History  and  U.S. 
Position.  The  historical  record  of  free- 
dom of  the  seas  is  familiar.  The  oceans  of 
the  world  were  at  one  time  claimed  for 
exclusive  use  of  a  limited  number  of 
states.  Venice,  Denmark,  and  England 
claimed  broad  rights  over  portions  of  the 
high  seas  during  the  medieval  period.  The 
promulgation  of  Papal  Bulls  of  1493 
purported  to  demarcate  Portuguese 
rights  to*  the  east  and  Spanish  rights  to  the 
west  of  an  imaginary  line  100  leagues 
west  of  the  Azores.  Hugo  Grotius,  a 
Dutch  jurist,  subsequently  rationalized 
the  freedom  of  the  seas  on  the  ground 
that  since  the  sea  was  not  divisible  it 
could  not  be  appropriated  to  individual 
use  from  the  common  ownership  of 
mankind.  Concern  for  the  more  general 
interest  of  the  whole  community  of 
states  ultimately  succeeded  in  freeing  the 
larger  expanse  of  the  oceans  for  relatively 
unhampered  use  of  all.4 

After  a  prolonged  balancing  of  inter- 
ests between  coastal  states  and  other 
states  of  the  world  community  as  to 
authority  on  the  seas,  the  principles  of 
the  freedom  of  the  seas  and  of  a  narrow 
breadth  of  territorial  sea  became  ac- 
cepted. By  1900  the  three-mile  or  one- 
league  limit  had  been  positively  adopted 
or  acknowledged  as  law  by  20  of  the  21 
states  which  claimed  or  acknowledged  a 


territorial  sea  at  that  time.  In  the  period 
from  1930  onwards  the  permitted  extent 
of  this  narrow  breadth  of  territorial  sea 
has  been  in  increasing  controversy, 
largely  because  of  concern  for  access  to 
fisheries  and  because  of  danger,  from  a 
security  standpoint,  of  permitting  the 
blocking-off  of  large  areas  of  water  as 
territorial  sea. 

The  United  Nations  Conference  on 
the  Law  of  the  Sea  concluded  at  Geneva 
on  28  April  1958  adopted  four  interna- 
tional conventions  on  the  law  of  the  sea. 
The  United  States  joined  with  Canada  in 
proposing  a  six-mile  territorial  sea  and  an 
additional  six-mile  exclusive  fishing  zone. 
This  proposal  was  submitted  to  the  14th 
Plenary  Meeting  on  25  April  1958.6  The 
proposal  narrowly  missed  obtaining  the 
necessary  two-thirds  majority.  While  this 
proposal  indicated  that  the  United  States 
was  prepared  to  depart  from  its  tradi- 
tional adherence  to  the  three-mile  limit  in 
order  to  achieve  conference  agreement, 
Arthur  H.  Dean,  chairman  of  the  Ameri- 
can delegation,  made  it  clear  that  the 
United  States  would  continue  to  adhere 
to  the  three-mile  limit  unless  the  con- 
ference agreed  on  a  change  in  the  tradi- 
tional rule.  Dean  made  the  following 
closing  statement  at  the  conference: 

We  have  made  it  clear  from  the 
beginning  that  in  our  view  the 
3-mile  rule  is  and  will  continue  to 
be  established  international  law,  to 
which  we  adhere.  It  is  the  only 
breadth  of  the  territorial  sea  on 
which  there  has  ever  been  anything 
like  common  agreement.  Unilateral 
acts  of  states  claiming  greater  terri- 
torial seas  are  not  only  not  sanc- 
tioned by  any  principle  of  interna- 
tional law  but  are,  indeed,  in  con- 
flict with  the  universally  accepted 
principle  of  freedom  of  the  seas. 

Furthermore,  we  have  made  it 
clear  that  in  our  view  there  is  no 
obligation  on  the  part  of  states 
adhering  to  the;  3-mile  rule  to 
recognize    claims   on   the   part   of 
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other  states  to  a  greater  breadth 
of  territorial  sea.  And  on  that  we 
stand.7 

The  United  States  has  always  been  one 
of  the  world's  foremost  advocates  of  the 
doctrine  of  the  freedom  of  the  seas  and 
has  vigorously  opposed  all  efforts  to 
restrict  the  free  navigation  of  its  war 
vessels  and  merchantmen. 

The  concept  of  the  freedom  of  the 
seas  likewise  applies  to  the  freedom  of 
the  airspace  above  the  seas.  Because  of 
this  and  other  reasons,  the  United  States 
Government,  including  the  Navy  De- 
partment, has  always  advocated  the 
three-mile  limit  of  territorial  waters 
delimited  in  such  a  way  that  the  outer 
limits  thereof  closely  follow  the  sinuosi- 
ties of  the  coastline.  Sovereign  claims  of 
waters  of  the  high  seas  restrict  the  range 
of  war  vessels  and  merchantmen.  By 
reducing  sovereign  claims  to  the  narrow 
three-mile  belt,  the  range  of  these  ves- 
sels is  thereby  expanded.  The  time- 
honored  position  of  the  Navy  is  that  the 
greater  the  freedom  and  range  of  its 
warships  and  aircraft,  the  better  pro- 
tected are  the  security  interests  of  the 
United  States  because  greater  use  can  be 
made  of  warships  and  military  aircraft. 

Not  only  international  prosperity  but 
also  international  well-being  has  been 
enhanced  in  substantial  measure 
through  preservation  of  the  oceans  as  a 
common  storehouse  of  riches.  Equality 
of  nations  has  had  its  fullest  exemplifi- 
cation in  the  fact  that  all  states,  irre- 
spective of  relative  wealth  and  power 
position,  have  been  largely  free  to 
utilize  the  oceans.  Solidarity  and  ex- 
panding loyalties  have  been  furthered  as 
the  oceans  have  been  made  to  function 
not  as  barriers  between  peoples,  such  as 
mountains,  but  as  easily  available  links 
of  communication  and  transportation 
fostering  a  cosmopolitan  sense  of  iden- 
tification between  peoples  of  otherwise 
distant  and  foreign  lands. 

Archipelago  Concept  One  of  the 
more   significant  concepts  of  encroach- 


ment on  the  areas  of  high  seas  is  the 
unilateral  attempt  of  such  archipelagic 
nations  as  the  Philippines  and  Indonesia 
to  extend  their  territorial  seas  and  in- 
ternal waters  in  an  exaggerated  fashion 
and  to  the  great  detriment  of  other 
members  of  the  international  com- 
munity. The  Republic  of  the  Philippines 
and  the  Republic  of  Indonesia,  both 
archipelago  states,  have  claimed  sover- 
eignty over  all  waters  around,  between, 
and  connecting  the  different  islands  of 
the  respective  archipelagoes.  Sealanes 
used  throughout  maritime  history 
would  be  taken  out  of  areas  of  the  high 
seas  by  these  unilateral  actions.  The 
claim  of  the  Philippines  was  outlined  in 
a  note  of  the  Philippine  Foreign  Office 
on  12  December  1955.11  The  Indo- 
nesian claim  was  contained  in  Act  No.  4 
of  18  February  I960.12 

The  major  claim  sometimes  made  in 
connection  with  midocean  archipelagoes 
is  to  delimit  the  territorial  sea  from  a 
line  connecting  the  outermost  islands 
and  to  include  all  waters  within  the  line 
as  part  of  internal  waters.  The  primary 
counterclaim  asserts  that  an  island  in  an 
archipelago  does  not  differ  from  any 
other  island  and  that  each  should  have 
only  its  own  belt  of  territorial  sea;  in 
this  view,  there  would  be  no  question  of 
straight  baselines  or  of  internal  waters. 

In  the  archipelago  concept  an  insular 
type  baseline  adapts  the  idea  of  a 
perimeter  around  an  island  or  group  of 
islands.  (See  Figures  1  and  2  for  ex- 
amples of  midocean  archipelagoes  and 
coastal  archipelagoes.)13  Such  a  line 
around  an  island  would  touch  on  capes, 
peninsulas,  offshore  isles,  or  other 
prominent  points  along  the  coasts.  Such 
a  line  around  a  group  of  islands,  or 
archipelago,  would  box  in  the  ensemble, 
the  straight  baseline  normally  touching 
at  the  more  prominent  geographic 
features  of  the  outermost  islands.  This 
type  of  straight  baseline  according  to  a 
State  Department  Geographic  Bulletin  is 
no  more  justified  than  a  corresponding 
line    along   the    mainland.    Again,   each 
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island  has  its  own  normal  baseline  and 
where  islands  are  close  together  their 
territorial  seas  tend  to  coalesce.  Other- 
wise the  situation  is  that  sufficient 
water  distances  exist  between  or  among 
the  islands  to  justify  their  status  as  high 


seas, 


14 


Unilateral    Extension    of    Territorial 
Seas    Contrary    to    International    Law. 

Authoritative  rejection  of  the  concept 


of  unilateral  declaration  of  extension  of 

the  territorial  seas  by  nation-states  was 

made    by    the    International    Court   of 

Justice  in  the  Norwegian  Fisheries  Case: 

The    delimitation  of  sea  areas 

has  always  an  international  aspect; 

it    cannot    be    dependent   merely 

upon  the  will  of  the  coastal  State 

as  expressed  in  its  municipal  law. 

Although  it  is  true  that  the  act  of 

delimitation     is     necessarily     a 
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unilateral   act,    because   only    the 
coastal     State     is    competent    to 
undertake  it,   the  validity   of  the 
delimitation  with  regard  to  other 
states  depends  upon  international 
law.1  5 
Nation-states  claiming  a  competence  to 
make  unilateral  determination  of  exten- 
sions of  territorial  seas  are  attempting  to 
determine  not  only  their  own  interests 
but   also  the  interests  of  other  states. 
They  invade  the  historic  rights  of  other 
states  by  unilateral  extension  of  their 
claims.  The  plea  of  sovereignty  cannot 
of   itself   give   a   country    any  right  to 
appropriate   waters  which  are  not,  ac- 
cording to  law,  its  territorial  waters  any 
more  than  the  plea  of  sovereignty  can 
give  a  country  a  right  to  land  which  is 
not  already  its  territory. 

II-HISTORIC  CONCEPTS 

Internal  Waters.  Coastal  states  make 
their  most  comprehensive  claims  to  au- 
thority over  certain  immediately  ad- 
jacent waters,  called  "internal  waters" 
or  "inland  waters."  It  is  to  be  particu- 
larly noted  that  Indonesia  claims  the 
waters  within  the  Indonesian  Archi- 
pelago to  be  internal  waters.  It  is  gen- 
erally an  accepted  principle  of  interna- 
tional law  that  rights  of  coastal  states  in 
internal  waters  are  as  complete  and 
absolute  in  matters  concerning  these 
waters  as  they  are  in  matters  concerning 
their  land  areas.  Internal  or  inland 
waters  consist  of  a  state's  harbors,  ports, 
roadsteads,  internal  gulfs  and  bays, 
straits,  lakes,  and  rivers.  In  these  waters, 
apart  from  special  conventions,  foreign 
states  cannot,  as  a  matter  of  strict  law, 
demand  any  rights  for  their  vessels  or 
subjects. 

Authority  in  Internal  Waters.  Al- 
though not  physically  equivalent  to 
each  other,  for  purposes  of  law  internal 
waters  are  put  on  the  same  level  as  land 
territory.  The  exclusive  claims  which 
coastal  states  advance  in  this  zone  of 


water  are  usually  expressed  in  terms  of 
sovereignty,  independence,  and  jurisdic- 
tion. Their  opponents,  although  con- 
ceding the  comprehensive  authority  of 
the  coastal  state,  propound  another  set 
of  doctrines  which  purport  to  establish 
rules  that  derogate  from  the  general 
principle;  for  example,  with  respect  to 
entry,  distress,  and  trade.  Any  accom- 
modation of  both  sets  of  claims  cannot 
overlook  the  fact  that  the  practice  of 
extensive  state  control  over  such  in- 
ternal waters  has  become  firmly  estab- 
lished now  and  is  regarded  as  reason- 
able. This  is  understandable  if  it  is  taken 
into  consideration  that  control  of  such 
waters,  which  because  of  their  close 
connection  with  the  coast  are  regarded 
as  land  territory  proper,  is  a  necessity 
for  the  protection  and  development  of 
the  territory  and  interests  of  the  coastal 
state  and  for  the  protection  of,  access 
to,  and  exit  from  the  territorial  base. 
The  only  reservation  which  is  made  to 
this  all-comprising  right  over  internal 
waters  is  that  the  exclusive  demands  of 
the  coastal  state  should  not  be  exercised 
in  an  arbitrary  and  unreasonable  man- 


ner. 


1  7 


The  Indonesian  Archipelago  declara- 
tion has  been  severely  criticized  for  its 
transformation  of  extensive  sea  areas 
into  internal  waters.  The  unilateral 
declaration  of  the  Indonesian  Govern- 
ment has  met  with  the  disapproval  of 
most  of  the  maritime  nations  which 
have,  throughout  history,  used  these 
important  and  much  traveled  straits  and 
waters  around  Indonesia.  The  United 
States  response  to  the  Indonesian  claim 
appears  in  The  New  York  Times  of  18 
January  1958.  8  Protests  of  some  of 
the  other  countries,  such  as  the  United 
Kingdom,  The  Netherlands,  Japan, 
Australia,  France,  and  New  Zealand,  are 
noted  in  Syatauw's  book,  Some  Newly 
Established  Asian  States.1  Under  ac- 
cepted practice  in  internal  waters,  the 
coastal  state,  in  the  absence  of  agree- 
ment otherwise,  controls  all  access  of 
foreign  vessels  to  internal  waters  what- 
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ever  the  character  of  the  vessel,  even  to 
the  extreme  of  arbitrary  exclusion.20 
The  only  exception  would  be  on  the 
ground  of  "necessity"  due  to  stress  of 
weather,  and  even  here  the  coastal  state 
generally  asserts  control  over  the  vessel. 

Territorial  Seas.  No  state  or  states- 
man will  deny  the  fact  that  there  is  a 
territorial  sea  and  that  it  extends  along 
all  coastlines  of  all  countries.  Such  a 
zone  of  offshore  water  can  be  regarded 
quite  logically  as  that  margin  of  the  sea 
where  a  state  may  without  interference 
carry  on  littoral  functions  essential  to 
national  welfare.  No  less  than  99  sover- 
eign states  have  coastlines  bordering  the 
sea.  Unfortunately,  offshore  claims  vary 
from  state  to  state. 

Practically  all  coastal  states  charac- 
terize their  claim  over  the  territorial  sea 
as  one  of  sovereignty.  However,  the 
authority  over  the  territorial  sea  is 
somewhat  less  comprehensive  than  that 
over  internal  waters  in  that  there  is  a 
right  to  be  free  of  interference  in  the 
passage  of  ships  through  the  territorial 
sea,  referred  to  as  right  of  innocent 
passage.  This  right  is  particularly  urged 
when  the  territorial  sea  includes  a  strait 
necessarily  or  conveniently  used  for 
navigation  between  waters  outside  the 
territorial  belt.2  1 

Indonesia  declared  on  13  December 
1957  that  all  waters  surrounding,  be- 
tween, and  connecting  the  islands  con- 
stituting the  Indonesian  State,  regardless 
of  their  extension  or  breadth,  are  in- 
tegral parts  of  the  territory  of  the 
Indonesian  State.  The  above  statement 
was  confirmed  on  18  February  1960  in 
Act  No.  4. 

This  Indonesian  declaration  asserting 
an  archipelago  concept  of  measurement 
of  seas  unilaterally  attempts  establish- 
ment of  a  regime  in  its  waters  which 
allows  for  little  distinction  between 
internal  waters  and  territorial  seas.  Indo- 
nesian waters  have  been  proclaimed 
internal  waters.  The  exclusive  sover- 
eignty has  been  tempered  slightly  by  a 


statement  which  expressly  accorded  the 
right  of  innocent  passage  to  foreign 
ships  unless  their  behavior  is  detrimental 
to  the  security  of  the  state.  Since  the 
right  of  innocent  passage  of  warships  is 
not  completely  settled  in  international 
law,  the  Indonesian  declaration  is  of 
serious  consequences  to  maritime 
nations.  Innocent  passage  is  discussed 
in  detail  later  in  this  chapter. 

Thus,  the  authority  which  the  Gov- 
ernment of  Indonesia  has  conferred 
upon  itself  is  a  far-reaching  one.  It 
would  apparently  imply  that  all  internal 
waters,  i.e.,  all  waters  between  the 
islands  of  the  archipelago,  could  be 
closed  to  foreign  warships  at  any  time 
and  to  merchant  vessels  if  they  are 
considered  to  endanger  the  security  of 
the  state.  Syatauw  states  that  this  pro- 
vision has  understandably  aroused  much 
protest  from  other  seafaring  nations, 
but  here,  as  it  is  so  often  the  case,  it  is 
not  the  letter  but  the  spirit  of  the 
regulation  which  is  of  importance.  If  the 
above  stipulation  is  intended  by  the 
Indonesian  Government  to  mean  that  it 
can  close  its  internal  waters  to  foreign 
men-of-war  or  even  merchant  vessels 
arbitrarily,  then  such  an  act  would 
ignore  the  legitimate  claims  of  other 
interested  parties  and  disregard  com- 
munity practices  which  have  been 
arrived  at  after  a  centuries-old  process 
of  balancing  of  claims  and  counter- 
claims. It  has  been  suggested  by  writers 
such  as  McDougal  and  Bouchez  that  the 
particular  configuration  of  Indonesia  as 
an  archipelago  with  innumerable  islands, 
extensive  waters,  and  enormous  coast 
length  might  very  well  justify  a  quicker 
use  of  its  sovereign  authority  to  prevent 
any  passage  of  a  foreign  ship  than  is 
allowed  to  countries  with  a  solid  land 
base.23 

The  test  of  legality  with  respect  to 
Indonesia's  exclusive  claims  cannot  lie 
in  the  apparent  meaning  of  a  few 
prescriptions  but  in  the  question  of 
whether  her  activities  can  stand  the  test 
of    reasonableness.    The   result    can   be 
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arrived  at  only  after  a  fair  balancing  of 
all  relevant  factors. 

Right  of  Innocent  Passage.  The  Inter- 
national Law  Commission  in  its  1956 
draft  took  up  the  question  of  whether 
in  waters  which  became  internal  waters 
when  the  straight  baseline  system  is 
applied,  the  right  of  passage  should  not 
be  granted  in  the  same  way  as  in  the 
territorial  sea.  The  Commission  recog- 
nized that  if  a  state  wished  to  make  a 
fresh  delimitation  of  its  territorial  sea 
according  to  the  straight  baseline  prin- 
ciple, thus  including  in  its  internal 
waters  parts  of  the  high  seas  or  the 
territorial  sea  that  had  previously  been 
waters  through  which  international 
traffic  passed,  other  nations  could  not 
be  deprived  of  the  right  of  passage  in 
those  waters.  Article  5,  paragraph  2,  of 
the  Convention  on  the  Territorial  Sea 
and  the  Contiguous  Zone,  adopted  at 
the  Geneva  Conference  on  the  Law  of 
the  Sea  in  1958,  provides: 

Where  the  establishment  of  a 
straight  baseline  in  accordance 
with  article  4  has  the  effect  of 
enclosing  as  internal  waters  areas 
which  previously  had  been  con- 
sidered as  part  of  the  territorial 
sea  or  of  the  high  seas,  a  right  of 
innocent  passage,  as  provided  in 
article  14  to  23,  shall  exist  in 
those  waters.2  5 

Should  the  nations  of  the  world 
acknowledge  the  claim  of  Indonesia  to 
the  archipelago  waters,  Indonesia  has 
indicated  by  her  actions  that  she  would 
not  follow  the  above  provision  except 
perhaps  on  terms  strictly  of  her  making 
and  with  no  assurance  of  the  right  of 
innocent  passage  guaranteed  to  all. 
Specific  incidents  of  Indonesian  actions 
contrary  to  the  above  article  are  stated 
in  detail  on  page  345.  The  Explanatory 
memorandum  issued  by  Indonesia, 
quoted  on  page  347,  states  that  "Indo- 
nesia may  withdraw  the  facilities 
granted."  It  seems  that  a  so-called  grant 
of    innocent    passage    by    Indonesia   in 


internal  waters  is  to  stimulate  com- 
mercial shipping  and  that  the  "conces- 
sions" are  a  matter  of  grace  on  the  part 
of  Indonesia  and  not  a  matter  of  right 
for  any  nation.2 

Correspondence  from  the  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  had  the  following  comment  on 
the  enjoyment  of  what  is  known  as  the 
right  of  innocent  passage: 

While  [the  territorial  sovereign] 
may  regulate  at  will  matters  per- 
taining to  fisheries,  the  enjoyment 
of  the  underlying  land,  coastal 
trade,  police  and  pilotage  [as  well 
as]  the  use  of  particular  channels, 
it  is  not  permitted  to  debar  for- 
eign merchant  vessels  from  the 
enjoyment  of  what  is  known  as 
the  right  of  innocent  passage,  so 
long  as  the  conduct  of  a  vessel  is 
not  injurious  to  the  safety  and 
welfare  of  the  littoral  State.  7 
According  to  Jessup: 

The  right  of  innocent  passage 
seems  to  be  the  result  of  an 
attempt  to  reconcile  the  freedom 
of  ocean  navigation  with  the 
theory  of  territorial  waters.  While 
recognizing  the  necessity  of 
granting  to  littoral  states  a  zone  of 
water  along  the  coast,  the  family 
of  nations  was  unwilling  to 
prejudice  the  newly  gained 
freedom  of  the  seas.  As  a  general 
principle,  the  right  of  innocent 
passage  requires  no  supporting 
argument  or  citation  of  authority ; 
it  is  firmly  established  in  interna- 
tional law. 

The  Convention  on  the  Territorial 
Sea  and  the  Contiguous  Zone,  con- 
cluded in  1958  at  the  Conference  on  the 
Law  of  the  Sea,  included  the  following 
provisions  on  the  right  of  innocent 
passage  as  article  14: 

1.  Subject  to  the  provisions  of 
these  articles,  ships  of  all  States, 
whether  coastal  or  not,  shall  enjoy 
the  right  of  innocent  passage 
through  the  territorial  sea. 
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2.  Passage  means  navigation 
through  the  territorial  sea  for  the 
purpose  either  of  traversing  that 
sea  without  entering  internal 
waters,  or  of  proceeding  to  in- 
ternal waters,  or  of  making  for  the 
high  seas  from  internal  waters. 

3.  Passage  includes  stopping  and 
anchoring,  but  only  insofar  as  the 
same  are  incidental  to  ordinary 
navigation  or  are  rendered  neces- 
sary by  force  majeure  or  by  dis- 
tress. 

4.  Passage  is  innocent  so  long  as  it 
is  not  prejudicial  to  the  peace, 
good  order  or  security  of  the 
coastal  State.  Such  passage  shall 
take  place  in  conformity  with 
these  articles  and  with  other  rules 
of  international  law. 

5.  Passage  of  foreign  fishing  ves- 
sels shall  not  be  considered  inno- 
cent if  they  do  not  observe  such 
laws  and  regulations  as  the  coastal 
State  may  make  and  publish  in 
order  to  prevent  these  vessels 
from  fishing  in  the  territorial  sea. 

6.  Submarines  are  required  to 
navigate  on  the  surface  and  to 
show  their  flag. 

In  defining  what  is  "innocent  pas- 
sage," the  Convention  article  14,  para- 
graph 4,  departed  from  the  text  of  the 
International  Law  Commission  draft 
which  provided  that  "passage  is  inno- 
cent so  long  as  the  ship  does  not  use  the 
territorial  sea  for  committing  any  acts 
prejudicial  to  the  security  of  the  coastal 
State  .  .  ..  In  lieu  thereof  the  Con- 

ference adopted  in  the  Convention  on 
the  Territorial  Sea  and  the  Contiguous 
Zone  the  following  definition:  "Passage 
is  innocent  so  long  as  it  is  not  preju- 
dicial to  the  peace,  good  order  or 
security  of  the  coastal  state." 

In  placing  emphasis  on  passage,  as 
such,  and  not  on   the  acts  committed 


during  passage,  the  provision  has  broad- 
ened the  rights  of  the  coastal  state  and 
would  seem  to  allow  it  to  interfere  with 
passage  on  such  grounds  as  nature  of  the 
cargo  or  its  ultimate  destination.3  * 

Eighteen  states  submitted  comments 
on  the  International  Law  Commission 
draft  of  1956  on  the  right  of  innocent 
passage.  Twenty-five  states  commented 
on  the  1955  draft.  Of  these,  no  state 
denied  the  right  of  innocent  passage  for 
ships  other  than  warships  as  a  general 
principle  of  international  law. 

The  qualifications  on  the  right  of 
innocent  passage  flow  from  the  basic 
proposition  that  "the  sovereignty  of  a 
State  extends  ...  to  a  belt  of  sea  ad- 
jacent to  its  coast,  described  as  the 
territorial  sea."32  Ships  exercising  the 
right  of  innocent  passage  have  never 
been  deemed  to  enjoy  more  than  a 
"qualified  immunity"  from  the  shore 
state's  jurisdiction,  to  borrow  a  phrase 
from  Jessup. 

Sir  Maurice  Gwyer,  a  delegate  of 
Great  Britain  at  the  Conference  for  the 
Progressive  Codification  of  International 
Law  held  at  The  Hague  in  1930,  after 
giving  recognition  to  "the  right  of  for- 
eign ships  to  navigate  the  territorial 
waters  of  the  coastal  state  in  the  exer- 
cise of  the  right  of  innocent  passage," 
added: 

...  it  is  not  to  be  assumed  for  one 
moment  that  a  ship  which  is 
exercising  the  right  of  innocent 
passage  is  outside  the  sovereignty 
or  jurisdiction  of  the  coastal  State 
for  all  purposes.  No  coastal  State 
could  admit  such  a  proposal  and 
no  maritime  States  whose  ships 
are  navigating  the  waters  of  a 
coastal  State  would  endeavour  to 
assert  such  a  proposal. 

Corfu  Channel  Case.  The  right  of 
innocent  passage  was  liberally  construed 
by  the  International  Court  of  Justice  in 
the  Corfu  Channel  case  (United  King- 
dom v.  Albania).34  Following  the  end 
of  the  Second  World  War,  British  vessels 
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cleared  the  Straits  of  Corfu  of  mines 
between  the  Greek  island  of  Corfu  and 
the  mainland  shore  of  Greece  and 
Albania.  Shortly  thereafter,  two  British 
destroyers  struck  mines  while  traversing 
the  Straits.  Great  Britain  then  sent 
minesweepers  into  the  Straits,  in  accord- 
ance with  a  decision  of  the  International 
Mine  Sweeping  Commission,  and  this 
action  was  protested  by  Albania  on  the 
grounds  of  invasion  of  Albanian  terri- 
torial sovereignty.  It  was  the  opinion  of 
the  Court  that  the  Government  of  the 
United  Kingdom  was  not  bound  to 
abstain  from  exercising  its  right  of 
passage,  which  the  Albanian  Govern- 
ment had  illegally  denied.  Further,  the 
Court  did  not  characterize  those  mea- 
sures taken  by  the  United  Kingdom 
authorities  as  a  violation  of  Albania's 
sovereignty. 

The    right   of   innocent   passage   for 
warships  was  explicitly  upheld  by  the 
Court  in  the  following  language: 
It  is,  in  the  opinion  of  the  Court, 
generally    recognized    and   in    ac- 
cordance  with   international  cus- 
tom that  States  in  time  of  peace 
have  a  right  to  send  their  warships 
through    straits  used  for  interna- 
tional   navigation     between    two 
parts  of  the  high  seas  without  the 
previous  authorization  of  a  coastal 
State,  provided  that  the  passage  is 
innocent.    Unless    otherwise    pre- 
scribed in  an  international  conven- 
tion, there  is  no  right  for  a  coastal 
State    to    prohibit    such    passage 
through  straits  in  time  of  peace.   5 
McDougal  points  out  that  it  was  clearly 
assumed  as  a  basis  of  this  decision  that 
the    character    of    a    vessel    does    not 
necessarily    determine    whether  passage 
through  straits  is  innocent.  The  Court 
assimilated  warships  to  merchant  ships 
with  respect  to  protection  of  a  right  of 
access    to    this    part    of    the    marginal 
belt36 

The  right  asserted  in  this  case  was 
directly  connected  with  the  use  of  the 
territorial     sea     although     it    involved 


passage  through  a  strait.  The  principles 
contained  in  this  case  may  be  highly 
significant  should  Indonesia  try  to  close 
the  many  straits  to  warships  on  the  basis 
of  their  transit  not  being  innocent 
merely  because  of  their  status  as  war- 
ships. 

There  is  no  longer  any  significant 
dispute  as  to  the  right  of  innocent 
passage  (subject  to  regulations  of  the 
coastal  state)  for  merchant  ships  in  the 
territorial  sea,  at  least  in  the  absence  of 
a  state  of  hostilities.  However,  there  is 
some  difference  of  opinion  between 
nations  as  to  the  right  of  innocent 
passage  of  warships  in  these  areas.  Some 
countries  contend  that  prior  authoriza- 
tion is  necessary  from  the  coastal  state; 
some  contend  that  there  should  be  prior 
notification  from  the  warship  to  the 
coastal  state;  and  some  contend  that 
none  of  these  clearance  procedures  is 
necessary  for  passage.  The  1958  Con- 
vention does  not  provide  for  either  prior 
authorization  or  prior  notification  in 
the  case  of  warships  but  does  provide  in 
article  14(6)  that  "submarines  are  re- 
quired to  navigate  on  the  surface  and  to 
show  their  flag"  when  passing  through 
territorial  waters.  The  state  of  the  law 
has  been  disputed  by  the  Soviets,  but  all 
proposals  at  the  first  Conference  which 
required  either  prior  notification  or 
authorization  for  passage  of  warships 
through  the  territorial  sea  were  rejected, 
thus  showing  the  intent  not  to  include 
such  provisions  or  limitations. 

Although  the  Convention  as  it  now 
stands  contains  no  special  provision 
relating  to  the  innocent  passage  of 
warships,  and  the  text  would  warrant 
the  conclusion  that  warships  have  the 
same  rights  in  this  respect  as  other  ships, 
one  cannot  ignore  the  proceedings  of 
the  Conference.  Particularly  trouble- 
some is  the  reservation  made  by  Russia 
and  other  bloc  countries  reserving  the 
right  "to  establish  procedures  for  the 
authorization  of  the  passage  of  foreign 
warships"  through  its  territorial  waters. 
There  may  be  serious  questions  on  this 
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point  in  the  future,  and  any  extension 
of  territorial  seas  by  Indonesia  and  the 
Philippines  in  those  critical  areas  of  the 
world  may  have  dire  effects  on  maritime 
traffic  through  those  waters. 

The  above  discussion  related  to  inno- 
cent passage  through  territorial  seas.  As 
has  been  previously  pointed  out  as  a 
general  rule,  there  is  no  right  of  inno- 
cent passage  for  any  ship,  merchant  or 
warship,  in  internal  waters  under  rules 
of  international  law.  Should  the  claimed 
waters  be  determined  internal  waters 
instead  of  territorial  seas,  the  legal 
restrictions  under  present  concepts  of 
international  law  would  be  even  more 
severe.  As  has  been  pointed  out  Indo- 
nesia has  indicated  she  would  permit 
passage  of  vessels  if  their  passage  was 
not  detrimental  to  the  State.  Such 
action  would  be  a  matter  of  grace  and 
not  a  matter  of  right  This  is  a  far  cry 
from  the  centuries-old  practice  of  pas- 
sage through  these  strategic  waters 
under  the  principles  of  high  seas. 

U.S.  Congressional  Committee 
Studies  Innocent  Passage.  The  question 
of  innocent  passage  is  a  two-edged 
sword.  Maritime  nations  look  for  as  few 
restrictions  for  their  ships  as  possible. 
Nations  with  long  coastlines  generally 
give  some  thought  to  adding  restrictions 
to  shipping  and  holding  to  the  rights  of 
the  coastal  state.  In  this  connection 
extracts  from  hearings  before  a  commit- 
tee of  our  own  Congress  is  in  point.  The 
House  Committee  on  Armed  Services 
conducted  hearings  on  9  and  10  July 
1963  on  the  subject  of  Russian  trawler 
traffic  in  U.S.  territorial  waters.  The 
Committee  report  contained  the  follow- 
ing pertinent  comments: 

The  Navy  view  on  the  presump- 
tion of  innocence  with  respect  to 
the  passage  of  trawlers  close  to 
the  U.S.  shores  was  presented  by 
Admiral  Reed.  It  is  a  question,  he 
said,  of  interpretation  of  what  is 
prejudicial  to  security.  Lacking 
evidence  of  any   overt  act  which 


could  be  considered  a  potential 
hazard  to  security— such  as 
stopping,  anchoring,  or  behaving 
in  a  suspicious  manner— and  in  the 
light  of  a  general  pattern  of  ordi- 
nary navigation,  he  indicated  that 
it  is  to  the  mutual  interest  of  all 
nations  that  the  right  of  innocent 
passage  not  be  denied  under 
circumstances  such  as  those  dealt 
with  in  this  report. 

It  would  seem  that  a  more  dis- 
criminating application  of  the 
doctrine  of  innocent  passage  to 
foreign  shipping  is  in  order.  To 
the  subcommittee  there  seems  to 
be  a  distinction  between  a  pri- 
vately owned  ship  designed  and 
operated  for  normal  commercial 
or  peaceful  purposes  and  a  Gov- 
ernment-owned vessel  which  is 
equipped  or  operated  in  a  manner 
as  to  cause  a  reasonable  person  to 
question  the  normalcy  or  peace- 
fulness  of  its  presence  along  our 
shores.38 

Airspace.  It  is  important  to  note  that 
the  right  of  innocent  passage  applies  to 
ships  and  not  to  aircraft.  Aircraft  do  not 
enjoy  this  right  and  may  enter  the 
airspace  above  the  territorial  sea  only 
with  the  consent  of  the  coastal  state. 
Only  above  the  high  seas  is  there  an 
absence  of  any  restriction  pertaining  to 
sovereign  rights.  The  complicated  struc- 
ture of  international  airways  with  their 
technical  requirements  must  in  all  cases 
conform  to  the  sovereign  pattern  of 
land  and  the  marginal  seas.  Planes  of 
one  state  may  fly  over  the  territorial  sea 
of  another  state  only  by  bilateral  or 
multilateral  agreements,  and  such 
accord  is  by  no  means  always  assured  in 
the  present-day  world.  Flight  of  military 
aircraft  must  adhere  strictly  to  practices 
incorporated  in  the  Law  of  the  Sea 
Conventions.39  The  Soviet  denial  of 
freedom  of  flight  to  either  com  mere  ial 
or    private    civil   aircraft   by    treaty   or 
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otherwise  is  emphasized  by  Soviet 
attempts  to  deny  freedom  of  flight  even 
over  the  high  seas  by  repeated  aggressive 
attacks  upon  foreign  aircraft.  An  ex- 
ample of  utter  disregard  for  interna- 
tional law  is  shown  in  the  Soviet  attack 
on  1  July  1960  on  a  U.S.  RB-47 
reconnaissance  aircraft  over  interna- 
tional waters.  The  Soviets  attempted  to 
force  the  plane  off  course  into  Soviet 
territory.  They  failed  in  this  but  did 
shoot  the  plane  down  over  the  high 
seas.  °  There  have  been  dozens  of  such 
attacks  over  the  years.4 1 

III- ARCHIPELAGO  CONCEPT 

Archipelago  Defined.  Archipelago  is 
a  Greek  word  that  means  "chief  sea." 
The  term  now  applies  to  any  broad 
expanse  of  water  that  contains  a  num- 
ber of  islands,  and  often  it  is  used  for 
the  islands  themselves.  The  term  "archi- 
pelago" may  be  defined  as  follows:  "An 
archipelago  is  a  formation  of  two  or 
more  islands  (islets  or  rocks)  which 
geographically  may  be  considered  as  a 
whole.'  2  In  some  archipelagoes  the 
islands  and  islets  are  clustered  together 
in  a  compact  group,  while  others  are 
spread  out  over  great  areas  of  water. 
Sometimes  they  consist  of  a  string  of 
islands,  islets,  and  rocks  forming  a  fence 
or  rampart  for  the  mainland  against  the 
ocean.  In  other  cases,  they  protrude 
from  the  mainland  out  into  the  sea  like 
a  peninsula  or  a  cape,  like  the  Cuban 
Cays  or  the  Keys  of  Florida. 

Geographically  these  many  variations 
may  be  termed  archipelagoes.  For  this 
thesis  two  basic  types  of  archipelagoes 
will  be  discussed:  Coastal  archipelagoes 
and  outlying  (or  midocean)  archipel- 
agoes. 

Coastal  archipelagoes  are  those  situ- 
ated so  close  to  a  mainland  that  they 
may  reasonably  be  considered  part  and 
parcel  thereof,  forming  more  or  less  an 
outer  coastline  from  which  it  is  natural 
to  measure  the  territorial  seas.  A  typical 
example    is    the    coastline    of    Norway 


forming  a  marked  outer  coastline.  Fin- 
land, Greenland,  Iceland,  Sweden,  and 
Yugoslavia,  as  well  as  certain  stretches 
of  the  coasts  of  Alaska  and  Canada,  are 
other  areas  with  coastal  archipelagoes. 

Outlying  (midocean)  archipelagoes 
are  groups  of  islands  situated  in  the 
ocean  at  such  a  distance  from  the  coasts 
of  firm  land  as  to  be  considered  an 
independent  whole  rather  than  forming 
part  of  an  outer  coastline  of  the  main- 
land. The  Faeroes,  Fiji  Island,  Gala- 
pagos, Hawaiian  Islands,  Indonesia, 
Japan,  the  Philippines,  the  Solomon 
Islands,  and  the  Svalbard  Archipelago 
are  examples. 

There  are  several  basic  principles  of 
international  law  which  must  be  con- 
stantly borne  in  mind  in  answering 
questions  as  to  what  rules  of  interna- 
tional law  govern  the  concrete  delimita- 
tion of  the  territorial  waters  of  an 
archipelago.  Some  of  these  basic  rules 
concern  the  straight  baseline  system 
governing  heavily  indented  coastlines, 
the  waters  of  isolated  islands,  the  prin- 
ciple of  the  freedom  of  the  seas,  and 
rules  governing  bays  and  fjords. 

The  attempts  to  discover  or  reach  a 
consensus  respecting  delimitation  of  the 
territorial  sea  in  midocean  archipelagoes 
began  after  the  First  World  War.  Of  the 
scientific  association,  only  the  Institute 
de  Droit  International  and  the  American 
Institute  of  International  Law  thought 
that  the  islands  ought  to  be  treated  as  a 
unit.  The  International  Law  Association 
included  nothing  on  this  problem  in  its 
1926  Draft  Convention.  The  1929  Har- 
vard Research  in  International  Law  sug- 
gested in  its  draft  convention  on  terri- 
torial waters  that  each  island  should 
have  its  own  territorial  sea  and  that  this 
was  adequate  also  for  archipelagoes. 
The  preparatory  work  for  the  1930 
conference  indicated  possible  agreement 
along  the  lines  of  treating  certain  island 
groups  as  a  whole,  but  the  conference 
did  not  succeed  in  reaching  any  firm 
agreement.  The  Law  of  the  Sea  Conven- 
tions of  1958  and  1960  left  the  problem 
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for  further  study  just  as  was  done  by 
the  1930  Convention.  The  following 
discussion  covers  opinions  of  writers  on 
international  law  on  the  subject,  the 
lack  of  codification  by  the  various 
conventions,  and  finally  a  study  of  the 
U.S.  position  on  this  question. 

Concept  of  Writers  on  International 
Law.  Outlying  midocean  archipelagoes, 
including  Indonesia  and  the  Philippines, 
were  distinguished  from  coastal  archi- 
pelagoes in  the  preparatory  study  for 
the  1958  Conference  on  the  Law  of  the 
Sea  by  Evensen  of  Norway  who  dis- 
cussed "Certain  Legal  Aspects  Concern- 
ing the  Delimitation  of  the  Territorial 
Waters  of  Archipelagoes." 

Where  authors  on  international  law 
have  considered  the  problems  of  archi- 
pelagoes they  tend  to  look  upon  such 
formations  generally  as  units.  This  con- 
cept therefore  entails  the  legal  implica- 
tions on  the  delimitation  of  territorial 
waters  of  the  archipelagoes.  A  few  of 
the  more  noted  writers  have  commented 
as  follows. 

Philip  C.  Jessup  adopted  the  follow- 
ing rules:  "In  the  case  of  archipelagoes 
the  constituent  islands  are  considered  as 
forming  a  unit,  and  the  extent  of 
territorial  waters  is  measured  from  the 
islands  farthest  from  the  center  of  the 
archipelagoes.'  No     maximum     is 

proposed  by  Jessup  as  to  the  distance 
between  the  islands  and  islets  of  such 
archipelagoes. 

Hyde  seems  to  advocate  the  view 
that  archipelagoes  may  juridically  be 
considered  a  unit.  He  states: 

Where,  however,  a  group  of 
islands  forms  a  fringe  or  cluster 
around  the  ocean  front  of  a  mari- 
time State  it  may  be  doubted 
whether  there  is  evidence  of  any 
rule  of  international  law  that 
obliges  such  State  invariably  to 
limit  or  measure  its  claim  to 
waters  around  them  by  the  exact 
distance  which  separate  the 
several  units.   5 


Colombos  writes  as  follows: 
The  generally  recognized  rule 
appears  to  be  that  a  group  of 
islands  forming  part  of  an  archi- 
pelago shall  be  considered  as  a 
unit  and  the  extent  of  territorial 
waters  measured  from  the  centre 
of  the  archipelago.  In  the  case  of 
isolated  or  widely  scattered 
groups  of  islands,  not  constituting 
an  archipelago,  the  better  view 
seems  to  be  that  each  island  will 
have  its  own  territorial  waters, 
thus  excluding  a  single  belt  for  the 
whole  group.  Whether  a  group  of 
islands  forms  or  not  an  archi- 
pelago is  determined  by  geo- 
graphical conditions,  but  it  also 
depends,  in  some  cases,  on  his- 
torical or  prescriptive  grounds.46 
Sir  Gerald   Fitzmaurice,  the  British 

jurist,  who  served  on  the  International 

Court  of  Justice,  has  written: 

The  facts  are  that  in  the  begin- 
ning, States  applied  the  ordinary 
rule  of  a  territorial  belt  around  all 
the  individual  islands  of  a  group, 
separately.  If  the  islands  were 
close  enough,  these  waters  ipso 
facto  overlapped  and  made  a 
zone.  If  not,  there  was  a  gap  of 
high  seas  between  them.  No  sug- 
gestion was  made  for  treating 
groups  as  a  unit  for  territorial 
waters  purposes,  with  a  belt  of 
territorial  sea  round  the  unit  as  a 
whole,  based  on  lines  joining  the 
individual  islands,  and  with  an 
interior  zone  of  national  waters 
within  the  islands  and  the  base- 
lines. At  the  next  stage  (i.e.,  about 
the  period  of  the  1930  Confer- 
ence), there  was  a  movement  in 
favour  of  baselines  joining  islands 
in  a  group,  if  sufficiently  close, 
but  many  States  still  did  not 
subscribe  to  the  idea,  while  those 
that  favoured  it  did  so  only  on  the 
basis  that  there  was  to  be  definite 
limit  of  twice  the  breadth  of 
territorial    waters,    or    of   ten   or 


341 


twelve  miles,  for  such  lines.  Also, 
the  waters  inside  the  lines  were  to 
be  territorial,   not  internal.  How- 
ever, nothing  came  of  this  at  the 
1930  Conference,  and  subsequent 
State  practice  was  hardly  altered 
at    all    in   the    direction   even   of 
drawing    any    lines    between    the 
islands  of  a  group.47 
Waldock,    writing    about    the    1930 
Conference,    had   the  following  to  say 
concerning  the  reluctance  of  nations  to 
take  a  position  on  the  archipelago  prob- 
lem. 

Unquestionably,  there  was  a 
marked  tendency  in  1930  to  fa- 
vour the  introduction  of  a  special 
rule  for  archipelagoes,  whether 
coastal  or  ocean,  but  subject  to  a 
limit  of  width  between  the  islands 
and  with  a  strong  reservation  by 
some  states  against  the  waters 
being  treated  as  inland  waters. 
Gidel,  who  was  a  member  of 
Sub-Committee  No.  II,  afterwards 
expressed  the  view  that  until  a 
new  rule  was  framed  the  general 
law  of  territorial  waters  ap- 
plied.48 

Codification  by  Conferences  Not 
Conclusive  on  Archipelagoes.  Arthur 
Dean  points  out  in  his  article  in  the 
American  Journal  of  International  Law 
that  The  Hague  Conference  study  in 
1930  suggested  as  a  possible  compro- 
mise that  all  waters  in  the  archipelago 
should  be  territorial  waters.  The  study 
concluded  that  in  the  case  of  midocean 
archipelagoes  "exorbitantly  long  base- 
lines, closing  vast  areas  of  the  sea  to  free 
navigation  and  fishing,  are  contrary  to 
international  law."  He  further  states 
that  the  study  also  concluded  that 
whether  the  waters  within  the  archi- 
pelago can  be  considered  as  internal 
waters  depends  upon  "whether  such 
water  areas  are  so  closely  linked  to  the 
surrounding  land  domain  of  the  archi- 
pelago as  to  be  treated  in  much  the 
same     manner     as     the     surrounding 


land.'  9  This  apparently  refers  to 
coastal  archipelagoes  and  would  be  in 
keeping  with  the  reasoning  in  the  Nor- 
wegian Fisheries  Case  of  some  20  years 
later  which  directly  related  to  the 
coastal  islands  or  archipelagoes  off  Nor- 
way. The  Hague  Conference  left  for 
further  study  the  general  status  of  archi- 
pelagoes in  international  law. 

It  is  to  be  specifically  noted  that 
article  4  of  the  Convention  on  the 
Territorial  Sea  and  Contiguous  Zones  of 
1958  limits  the  enclosing  of  waters 
between  islands  as  internal  waters  to  the 
situation  of  the  coastal  archipelagoes.50 

The  new  concept  of  historic  title  to  a 
maritime  area  was  presented  at  the 
second  law  of  the  sea  conference  by 
both  the  Philippine  and  Indonesian  dele- 
gates. They  claimed  that  their  archi- 
pelagoes were  historical  units  enclosing 
the  claimed  sea  areas  on  the  basis  of 
historic  as  well  as  geographical  right. 
They  admitted,  however,  that  their 
archipelago  theory  had  not  yet  found 
general  recognition  in  international 
law.5  *  The  Philippine  delegate  stated 
that  the  Philippines  had  been  considered 
"from  time  immemorial"  as  a  "single 
territorial  unit,"  citing  the  Treaty  of 
Paris  of  1898  as  an  instance.  The  Indo- 
nesian Statute  of  1960  similarly  states 
that  "since  time  immemorial  the  Indo- 
nesian Archipelago  has  constituted  one 
entity."  This  philosophy  met  with  little 
success  at  the  conference. 

The  wide  variety  of  rules  and  of  state 
practice  prevented  the  International 
Law  Commission  of  1955  from  drafting 
specific  articles  concerning  the  extent 
and  delimitation  of  the  territorial  waters 
of  archipelagoes.  As  far  as  coastal  archi- 
pelagoes are  concerned,  article  5  of  the 
draft  endeavored  to  embody  the  princi- 
ples laid  down  by  the  International 
Court  of  Justice  in  its  1951  judgment  in 
the  Anglo-Norwegian  Fisheries  Case. 
Where  outlying  (midocean)  archi- 
pelagoes are  concerned)  the  draft  ar- 
ticles of  the  International  Law  Commis- 
sion do  not  give  any  specific  guidance  as 
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to  the  governing  principles  of  interna- 
tional law.52 

The  text  evolved  by  the  International 
Law  Commission  with  respect  to  islands, 
and  contained  in  its  1956  and  final 
report,  together  with  its  commentary 
thereon,  read:  "Article  10.  Every  island 
has  its  own  territorial  sea.  An  island  is  an 
area  of  land,  surrounded  by  water,  which 
in  normal  circumstances  is  permanently 
above  high-water  mark. " 

The  more  significant  and  pertinent 
statement  contained  in  the  commentary 
to  the  above  article  relating  to  archipel- 
agoes reads  as  follows: 

(3)  The     Commission     had     in- 
tended  to   follow-up    this   article 
with      a      provision     concerning 
groups  of  islands.  Like  The  Hague 
Conference   of  International  Law 
of    1930,    the    Commission    was 
unable  to  overcome  the  difficul- 
ties   involved.    The     problem    is 
singularly  complicated  by  the  dif- 
ferent forms  it  takes  in  different 
archipelagoes.     The     Commission 
was    prevented    from    stating    an 
opinion,  not  only  by  disagreement 
on  the  breadth   of  the  territorial 
sea,  but  also  by  lack  of  technical 
information    on    the    subject.    It 
recognizes  the  importance  of  this 
question    and    hopes    that    if    an 
international     conference     subse- 
quently studies  the  proposed  rules 
it  will  give  attention  to  it.5  3 
Thus,     both     the     1930     and     the 
1958-60  Conference  failed  to  consider 
any    attempt    toward    codification    of 
principles  on  the  treatment  of  archipel- 
agoes. It  is  the  opinion  of  the   writer 
that  if  and  when  there  is  another  law  of 
the    sea    conference,    the    question    of 
archipelagoes  will  be  of  top  priority  for 
consideration  since  their  status  not  only 
is  of  importance   to  the  owner  nation 
but    is    of    deep    importance    to   every 
maritime  nation. 

U.S.  Position  on  Delimitation  of 
Archipelagoes.     It     is     the     traditional 


position  of  the  United  States  that  its 
territorial  sea  is  three  nautical  miles  in 
breadth  measured  from  low-water  mark 
on  its  coasts.  An  island  has  its  own 
territorial  sea  measured  from  the  same 
baseline.  As  an  example,  it  is  the  U.S. 
position  that  each  of  the  islands  of  the 
Hawaiian  Archipelago  has  its  own  terri- 
torial sea,  three  miles  in  breadth  mea- 
sured from  low-water  mark  on  the  coast 
of  the  island.  The  waters  seaward  of 
these  belts  of  territorial  sea  are  high  seas 
over  which  no  State  exercises  sover- 
eignty.54 

The  same  position  has  been  taken  in 
connection  with  the  Pacific  Trust  Terri- 
tory Islands:  The  Marshalls,  the 
Carolines,  and  Marianas.  These  unitary 
administered  islands  each  have  a  band 
three  miles  wide  around  each  individual 
island.  Thus,  the  treatment  of  the 
islands  and  groups  of  islands,  with 
respect  to  territorial  waters,  is  approxi- 
mately the  same  as  the  treatment  of 
larger  land  masses  such  as  continents. 

G.  Etzel  Pearcy,  Geographer,  Depart- 
ment of  State,  has  written: 

Islands  have  their  own  territorial 
seas,  which  may  or  may  not 
coalesce  with  the  territorial  sea  of 
the  mainland.  Islands  within  6 
miles  of  each  other  have  territorial 
seas  which  of  necessity  overlap 
and  in  steppingstone  fashion  may 
extend  the  sovereignty  of  the 
state  over  distances  far  beyond 
the  mainland  coast.  This  situation 
is  true  off  the  coast  of  Massa- 
chusetts, where  the  territorial  sea 
of  Martha's  Vineyard  coalesces 
with  that  of  the  mainland  as  well 
as  with  that  of  Nantucket  Island. 
As  a  result  territorial  waters  ex- 
tend some  30  miles  seaward  from 
the  Massachusetts  coast  opposite 
Martha's  Vineyard. 

In  contrast,  the  channel  islands, 
off  the  coast  of  southern  Cali- 
fornia (Catalina,  San  Clemente, 
Santa  Rosa),  arc  too  distant  from 
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the  coast  for  their  territorial  seas 
to  merge  with  that  of  the  main- 
land. Likewise,  Block  Island,  off 
the  coast  of  Rhode  Island,  is  more 
than  6  miles  from  the  nearest  land 
along  the  New  England  coast.   5 

Case  of  Civil  Aeronautics  Board  v. 
Island  Airlines,  Inc.  The  United  States 
has  followed  the  concept  that  every 
island  of  an  archipelago  has  its  own 
territorial  sea  and  the  waters  (which  do 
not  overlap)  interlacing  the  archipelago 
are  high  seas.  This  principle  was  thor- 
oughly discussed  in  the  9th  United 
States  Circuit  Court  in  1964  in  the  case 
of  Civil  Aeronautics  Board  v.  Island 
Airlines,  Inc.56  Additionally,  this  case 
considered  in  detail  the  principles  in- 
volved in  reference  to  historical  waters. 
The  latter  principle  was  one  of  the  bases 
of  the  Philippine  claim  to  internal 
waters  within  the  Archipelago  of  the 
Philippines.  The  United  States  judicial 
decision  on  both  points  will  be  ex- 
amined here. 

In  the  Spring  of  1963,  Island  Air- 
lines, Inc.  (Island),  commenced  opera- 
tions between  several  of  the  major 
islands  of  the  State  of  Hawaii  (State) 
under  the  authority  of  the  Public  Utili- 
ties Commission  of  the  State  of  Hawaii 
(PUC),  but  without  attempting  first  to 
obtain  from  the  Civil  Aeronautics  Board 
(CAB)  a  certificate  of  public  con- 
venience and  necessity  as  required. 
Shortly  thereafter,  on  24  May  1963,  the 
CAB  began  an  action  against  Island  in 
the  U.S.  District  Court  for  Hawaii, 
claiming  that  Island  was  an  air  carrier 
engaged  in  interstate  air  transportation. 
The  CAB  sought  a  declaratory  judgment 
as  to  its  exclusive  jurisdiction  and  an 
injunction  against  operations  by  Island 
until  it  obtained  from  the  CAB  the 
certificate  of  public  convenience  and 
necessity  called  for  by  the  Civil  Aero- 
nautics Act.  Island  answered  that  its 
flights  between  the  major  islands  of 
Hawaii  were  intrastate  flights. 

The  major  islands  making  up  the 
State  of  Hawaii  are  separated  from  each 
other  by  the  waters  of  the  North  Pacific, 


Ocean,  and  the  distances  between  the 
islands  of  Kauai  and  Oahu,  Oahu  and 
Molokai,  Molokai  and  Maui,  and  Maui 
and  Hawaii.  The  channels  in  between 
these  islands  vary  from  7.5  to  62.9 
nautical  miles. 

The  Court  expressed  the  view  that  air 
transportation  over  the  high  seas  outside 
of  the  territorial  limits  of  a  state  consti- 
tutes air  transportation  over  a  "place" 
outside  of  that  state.  It  referred  to  the 
Geneva  Convention  on  the  High  Seas  of 
1958,  the  U.S.  precedents,  and  the 
legislative  history  of  the  Civil  Aero- 
nautics Act. 

Island  urged  that  the  channels  be- 
tween the  islands  of  the  State  of  Hawaii 
are  within  the  boundaries  of  the  State 
and  therefore  that  flights  between  the 
islands  are  flights  over  the  territorial 
waters  of  Hawaii  and  not  through  the 
airspace  over  any  place  outside  of  the 
State.  Island  argued  that  straight  base- 
lines should  run  completely  around  the 
eastern  perimeter  of  the  Hawaiian 
Archipelao  from  island  headland  to 
island  headland  and  on  the  western 
perimeter  should  run  straight  from 
Niihau's  Kawaihoa  Point  to  Hawaii's  Ka 
Lae,  thus  including  within  its  bound- 
aries all  of  the  open  ocean  between  "the 
cord  of  the  bow  and  the  bow  itself;" 
however,  not  even  Kamehameha  II  ever 
made  any  such  grandiose  claim. 

At  least  three  factors  must  be  taken 
into  consideration  in  determining 
whether  a  state  has  acquired  a  historic 
title  to  a  maritime  area.  These  factors 
are:  (1)  the  exercise  of  authority  over 
the  area  by  the  state  claiming  the 
historic  right;  (2)  a  continuity  of  this 
exercise  of  authority;  and  (3)  the  atti- 
tude of  foreign  states.  The  authority 
which  a  state  must  continuously  exer- 
cise over  a  maritime  area  in  order  to  be 
able  to  claim  it  validly  as  historic  waters 
is  sovereignty.  This  means  it  must  be 
claimed  as  a  part  of  its  national  domain. 
In  the  absence  of  international  approval 
of  the  claim,  the  activities  carried  on  by 
the  state  in  the  area  in  question  must  be 
something  far  more  objective  than 
simply  unilateral  claims  by  local  legisla- 


344 


tion.  The  sovereignty  claimed  must  be 
effectively  exercised.  The  intent  of  the 
state  must  be  expressed  by  deed  and  not 
merely  by  proclamations.  Also,  the  acts 
must  have  notoriety  which  is  normal  for 
acts  of  the  state. 

The  burden  of  proving  the  open  and 
notorious  use  of  the  area  in  question, 
said  the  Court,  rests  on  the  state's 
claiming  that  its  historical  waters 
possess  a  character  inconsistent  with  the 
principle  of  the  freedom  of  the  high 
seas. 

The  United  States  never  maintained 
either  locally,  nationally,  or  interna- 
tionally that  the  channel  waters  were 
being  claimed  by  the  United  States  as 
historical  waters,  and  thus  internal 
waters  of  Hawaii. 

Consistent  with  its  international 
policy  of  freedom  of  the  seas  and  a 
narrow  territorial  water,  the  various 
departments  of  the  Government,  in  all 
hearings  before  Congress,  insisted  that 
the  channel  waters,  Leyond  the  three- 
mile  limit,  were  high  seas. 

The  Court  concluded  that  "the 
boundaries  of  Hawaii  were  fixed  at 
three  nautical  miles  from  the  line  of 
ordinary  low  water  surrounding  each 
and  every  one  of  the  islands  composing 
the  State  of  Hawaii."  In  any  event,  the 
flight  patterns  for  interisland  travel  were 
such  that  aircraft  would  have  to  fly  over 
the  high  seas  well  beyond  any  area 
which  might  be  claimed  by  Hawaii  to  be 
part  of  its  territorial  sea. 

It  was  therefore  the  opinion  of  the 
Court  that,  whether  Island  flies  over  the 
channels  or  outside  them,  it  is  com- 
pelled to  fly  its  passengers  over  places 
outside  the  State's  boundaries  in  order 
to  fulfill  its  obligations  as  an  air  carrier 
between  the  islands  of  Hawaii. 

IV-UNILATERAL  DECLARATIONS 
OF  SERIOUS  IMPORTANCE 

Indonesia.  The  Philippines  and  Indo- 
nesia have  each  unilaterally  adopted  the 
so-called   archipelago   theory   by   which 


they  would  draw  a  perimeter  around 
their  outermost  island,  to  the  east,  west, 
north,  and  south.  Then  they  claim  all 
the  waters  lying  within  that  perimeter  as 
historic  internal  waters.  These  claims 
have  not  been  recognized  by  the  United 
States.  Through  such  internal  waters 
there  would  be  no  right  of  innocent 
passage  except  subject  to  unilateral  con- 
trol, no  right  of  submerged  navigation, 
and  no  right  of  aircraft  overflight  in  the 
absence  of  express  treaty  provisions. 
Extending  outward  from  these  archipel- 
ago perimeters,  these  two  countries 
would  also  have  a  belt  of  territorial  seas, 
which  Indonesia  claims  out  to  12  miles 
and  the  Philippines  claim  at  varying 
limits  allegedly  established  by  the  1898 
and  1900  treaties  between  the  United 
States    and    Spain    ceding    the    Philip- 
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pines. 

The  great  extent  of  such  claims  can 
be  appreciated  only  by  realizing  that 
Indonesia  extends  over  3,000  miles  east 
and  west  and  over  1,300  miles  north 
and  south.  Likewise,  the  Philippines, 
which  consists  of  over  7,000  islands, 
extends  roughly  600  miles  east  and  west 
and  1,000  miles  north  and  south.  Many 
sealanes  lie  within  these  self-proclaimed 
internal  waters. 

Advocates  of  the  archipelago  theory 
claim  that  ships  on  peaceful  missions 
can  navigate  the  claimed  internal  waters, 
but  the  transitory  nature  of  such  rights 
is  well  exemplified  by  recent  Indonesian 
regulations,  effective  as  of  August  1960, 
which  forbid  Dutch  vessels  to  pick  up  or 
discharge  passengers  or  cargo  in  Indo- 
nesian waters.  58  Thus,  even  though 
Dutch  ships  may  sail  upon  the  surface 
of  these  seas,  they  can  have  no  hope  of 
commercial  operations. 

One  glance  at  the  map  of  the  Indo- 
nesian Archipelago  is  sufficient  to  prove 
the  important  place  which  the  sea  occu- 
pies in  this  area.  The  archipelago  is 
comprised  of  five  main  islands  of 
Sumatra,  Java,  Borneo,  Celebes,  and 
New  Guinea,  surrounded  by  a  host  of 
smaller  islands.  This  is  an  area  of  more 
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than  three  million  square  miles  with 
only  about  700,000  square  miles  com- 
prising land. 

The  strategic  importance  of  Indo- 
nesia lies  in  its  position  as  a  bridge 
between  the  Asian  and  Australian  conti- 
nents and  the  fact  that  it  is  surrounded 
by  most  of  the  important  waters  of 
Asia.  In  the  east  it  is  bordered  by  the 
Pacific,  in  the  west  by  the  Indian  Ocean. 
In  the  north  it  is  separated  from  the 
Asian  mainland  by  the  Strait  of  Malacca 
and  the  South  China  Sea,  and  from  the 
Philippines  by  the  Sulu  Sea,  while  in  the 
south  the  Indian  Ocean  and  the  Arafura 
Sea  separate  it  from  Australia.  The 
commercial  and  maritime  importance  of 
this  area  is  enhanced  by  the  many  lines 
of  world  communication  which  pass 
through  these  waters,  most  of  them 
being  concentrated  on  a  few  important 
straits,  such  as  Sunda  Strait,  Strait  of 
Macassa,  and  Torres  Strait. 

On  14  December  1957,  the  Govern- 
ment of  Indonesia,  following  a  meeting 
of  the  Council  of  Ministers  which  took 
place  on  13  December  1957,  issued  an 
"Announcement  on  the  Territorial 
Waters  of  the  Republic  of  Indonesia."  It 
was  stated,  inter  alia,  in  the  announce- 
ment that: 

Historically,     the     Indonesian 

Archipelago    has   been   an   entity 

since  time  immemorial. 

In  view  of  territorial  entirety 
and  of  preserving  the  wealth  of 
the  Indonesian  state,  it  is  deemed 
necessary  to  consider  all  waters 
between  the  islands  an  entire  en- 
tity. 

On  the  ground  of  the  above 
considerations,  the  Government 
states  that  all  waters  around,  be- 
tween and  connecting,  the  islands 
or  parts  of  islands  belonging  to 
the  Indonesian  archipelago  irre- 
spective of  their  width  or  dimen- 
sion are  natural  appurtenances  of 
its  land  territory  and  therefore  an 


integral  part  of  the  inland  or 
national  waters  subject  to  the 
absolute  sovereignty  of  Indonesia. 
The  peaceful  passage  of  foreign 
vessels  through  these  waters  is 
guaranteed  as  long  and  insofar  as 
it  is  not  contrary  to  the  sover- 
eignty of  the  Indonesian  State  or 
harmful  to  her  security. 

The  delimitation  of  the  terri- 
torial sea,  with  a  width  of  12 
nautical  miles,  shall  be  measured 
from  straight  baselines  connecting 
the  outermost  points  of  the 
islands  of  the  Republic  of  Indo- 
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nesia. 

The  outstanding  features  of  this 
declaration  can  be  summarized  as  fol- 
lows: 

(1)  Indonesia  is  an  archipelago  and 
must  therefore  be  treated  as  one  unit. 

(2)  All  waters  surrounding,  between, 
and  connecting  the  islands  of  the  archi- 
pelago, regardless  of  breadth,  are  to  be 
considered  as  internal  waters. 

(3)  The  breadth  of  Indonesian  terri- 
torial sea  is  12  miles,  to  be  measured 
from  baselines  connecting  outermost 
points  of  the  islands  at  the  fringe  of  the 
archipelago. 

(4)  Innocent  passage  is  guaranteed  as 
long  as  it  neither  prejudices  nor  violates 
the  sovereignty  and  security  of  Indo- 
nesia—as determined  by  Indonesia. 

As  could  be  expected,  the  declara- 
tion evoked  much  comment  from  other 
members  of  the  community  of  states. 
Their  reaction  can  be  divided  into  three 
categories.  First,  there  was  the  group  of 
states  which  strongly  criticized  the 
Indonesian  actions  as  being  contrary  to 
the  rules  of  international  law.  They 
were  Australia,  France,  the  United  King- 
dom, Japan,  New  Zealand,  the  United 
States,  and  The  Netherlands.  These 
objections  came  principally  from  the  big 
maritime  nations  whose  interests  were 
directly  affected  by  the  restrictions  im- 
posed by  the  Indonesian  decree.  The 
great  majority  of  states  did  not  react  in 
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any  way.  Russia  unequivocally  came  out 
in  favor  of  the  Indonesian  claims,  which 
was  considered  by  Russia  to  be  fully  in 
accord  with   the  rules  of  international 
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law. 

Indonesia  has  proceeded  to  imple- 
ment the  government  declaration  of 
1957  by  legislation  of  18  February 
1960  identified  as  Act  No.  4.  This 
legislation  provides  in  part  as  follows: 

Article  1 

(1)  The  Indonesian  waters  consist 
of  the  territorial  sea  and  the  in- 
ternal waters  of  Indonesia. 

(2)  The  Indonesian  territorial  sea 
is  a  maritime  belt  of  a  width  of  12 
nautical  miles,  the  outer  limit  of 
which  is  measured  perpendicular 
to  the  baselines  or  points  on  the 
baselines  which  consist  of  straight 
lines  connecting  the  outermost 
points  on  the  low-water  mark  of 
the  outermost  islands  or  part  of 
such  islands  comprising  Indo- 
nesian territory  with  the  provision 
that  in  case  of  straits  of  a  width  of 
not  more  than  24  nautical  miles 
the  outer  limit  of  the  Indonesian 
territorial  sea  shall  be  drawn  at 
the  middle  of  the  strait. 

(3)  The  Indonesian  internal 
waters  are  all  waters  lying  within 
the  baselines  mentioned  in  para- 
graph (2). 


* 
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Article  3 

(1)  Innocent  passage  through  the 
internal  waters  of  Indonesia  is 
open  to  foreign  vessels. 

(2)  The  innocent  passage  as  men- 
tioned in  paragraph  1  shall  be 
regulated  by  Government  Ordi- 
nance (emphasis  added). r 


The  Government  of  Indonesia  in- 
voked three  arguments  in  support  of  its 
claim:  the  geographical  configuration, 
territorial  integrity,  and  the  fact  that 
since  time  immemorial  the  Indonesian 
Archipelago  has  constituted  one  entity. 
As  to  the  first  two  arguments,  they  can 
never  justify  a  claim  to  parts  of  the  sea 
contrary  to  the  general  rules  of  interna- 
tional law.  The  third  factor  could  only 
be  an  argument  if  from  time  im- 
memorial the  claimed  waters  had  been 
considered  as  an  integral  part  of  the 
archipelago  state,  and  moreover  the 
other  interested  states  had  acquiesced  in 
such  a  situation. 

The  American  Embassy  at  Djakarta, 
on  31  December  1957,  acting  under 
instructions,  delivered  a  note  of  protest 
to  the  Indonesian  Foreign  Office  with 
reference  to  the  Indonesian  announce- 
ment of  14  December  1957.62 

The  Australian  Minister  for  External 
Affairs  announced  on  15  January  1958 
that  the  Government  of  Australia  had 
informed  the  Government  of  Indonesia 
that  Australia  would  not  recognize  or  be 
bound  by  Indonesia's  announced  claim 
to  sovereignty  over  the  Java  Sea  and  its 
superjacent  airspace. 

On  13  January  1958  the  Japanese 
Vice  Minister  for  Foreign  Affairs,  Kat- 
sumi  Ohno,  addressed  a  communication 
to  the  Indonesian  Government  reading 
as  follows: 

I  have  the  honour  to  refer  to 
Communique  issued  by  the 
Government  of  the  Republic  of 
Indonesia  on  December  13,  1957, 
claiming  that  all  waters  around, 
between  and  connecting  islands 
belonging  to  the  Indonesian 
Archipelago  irrespective  of  their 
width  of  dimension  form  integral 
parts  of  inland  or  national  waters 
subject  to  the  absolute  sover- 
eignty of  the  Republic  of  Indo- 
nesia and  also  that  Indonesian 
territorial  sea  shall  have  a  width  of 
twelve  nautical  miles  measured 
from  straight  baselines  connecting 
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the  outermost  points  of  the 
islands  of  the  Republic  of  Indo- 
nesia. 

The  Government  of  Japan  con- 
siders that  the  claims  of  the  Gov- 
ernment of  the  Republic  of  Indo- 
nesia, regarding  internal  waters 
and  territorial  sea  as  stated  in  the 
said  Communique  can  not  be  ad- 
mitted under  established  interna- 
tional law.  The  Government  of 
Japan,  therefore,  is  unable  to 
recognize  the  validity  of  such 
claims  and  will  not  deem  them  as 
binding  upon  its  nationals,  vessels 
and  aircraft.64 

The  Indonesian  argument  of  im- 
memorial usage  is  without  foundation 
since  the  government  declaration  dates 
only  from  13  December  1957  and  an 
immemorial  claim  could  only  have  been 
based  on  prior  claims  of  The  Nether- 
lands. However,  the  Dutch  made  no 
claim  to  internal  waters.  As  a  matter  of 
fact  the  Indonesian  declaration  specifi- 
cally revoked  past  claims  of  the  Nether- 
lands Indies  territorial  sea  since  it  was 
no  longer  in  accordance  with  the  Indo- 
nesian declaration  "as  it  [meaning  The 
Netherlands]  divides  the  land  territory 
of  Indonesia  into  separate  sections,  each 
with  its  own  territorial  waters."65 

The  International  Law  Commission 
in  its  study  on  the  "Juridical  Regime  of 
Historic  Waters,"  states  that:  "Usage,  in 
terms  of  a  continued  and  effective 
exercise  of  sovereignty  over  the  area  by 
the  State  claiming  it,  is  then  a  necessary 
requirement  for  the  establishment  of  a 
historic  title  to  the  area  by  that 
State."66 

In  view  of  the  many  protests  to  the 
unilateral  declaration  and  in  the  absence 
of  effective  exercise  of  sovereignty  over 
the  area  claimed,  in  the  opinion  of  the 
writer,  it  cannot  be  said  that  the 
claimed  national  usage  has  developed 
into  an  international  usage. 

Describing  the  Indonesian  concept  of 
the    inland    waters    and    the    right    of 


innocent  passage  or  absence  of  such  a 
right,  the  official  explanation  continues 
as  follows: 

The  inland  seas  of  Indonesia  as 
referred  to  in  this  clause  (Article 
1.  CI. 3)  are  all  waters  situated  in 
the  inside  of  the  baseline  con- 
sisting of  seas,  bays,  straits  and 
canals. 

Differing  from  its  sovereignty 
over  its  territorial  seas,  the  sover- 
eignty of  Indonesia  over  the 
inland  seas  is  not  restricted  by  the 
right  of  innocent  passage,  though 
Indonesia  itself  may  make  restric- 
tion of  its  own  by  providing  cer- 
tain facilities  based  on  certain 
considerations. 

It  is  necessary  to  guarantee  sea 
traffic  to  foreign  ships  with  a  view 
to  the  importance  of  traffic  by 
ships  in  the  inland  sea  for  our  own 
interest  as  well  as  for  the  interest 
of  the  world  community.  Differ- 
ing from  innocent  passage  by  for- 
eign ships  in  territorial  seas  which 
is  a  right  recognized  by  interna- 
tional law,  innocent  passage  in  the 
inland  seas  is  a  facility  purposely- 
granted  by  Indonesia.  As  a  conse- 
quence of  this  difference,  Indo- 
nesia may  withdraw  the  facilities 
granted  in  the  inland  seas,  whereas 
innocent  passage  in  territorial  seas 
basically  cannot  be  harmed  by  a 
maritime  state  (emphasis 
added).67 

It  is  clear  from  the  above  that  it  is 
not  the  intention  of  Indonesia  to  honor 
the  provision  of  Indonesian  Act  No.  4 
of  18  February  1960  concerning  "inno- 
cent passage  by  foreign  vessels  through 
the  internal  waters"  of  Indonesia.  It  is 
clear  from  the  Department  of  Informa- 
tion Bulletin  quoted  above  that  except 
in  cases  of  specific  approval  the  Repub- 
lic of  Indonesia  intends  to  prohibit 
passage  through  the  seas  around  the 
islands  of  Indonesia  when  she  is  physi- 


348 


cally  capable  of  so  doing.  Her  practices 
have  also  indicated  this  to  be  true. 

Some  examples  of  the  actions  of 
Indonesia  evidencing  this  intent  are  as 
follows:  (1)  A  decree  of  the  Chief  of 
Staff  of  the  Navy  of  Indonesia,  issued  at 
Djakarta,  30  August  1958,  effective  that 
day,  announced  the  closure  of  territorial 
waters  of  Halong  Bay  and  part  of  the 
territorial  waters  of  Ambon  Bay.  Ex- 
cepted were  local  fishing  vessels  and 
vessels  of  the  Indonesian  Navy.  (2) 
Effective  4  December  1958  it  was  an- 
nounced that  the  territorial  waters  of 
West  Kalimantan  had  by  decree  been 
closed.  The  Indonesian  Navy  gave 
"security  and  defense  of  the  State"  as 
the  reason  for  the  regulation.  (3)  The 
acting  Chief  of  Staff  of  the  Indonesian 
Navy  on  21  September  1959  issued  an 
order,  effective  17  September  1959, 
prohibiting  Dutch  vessels  from  passing 
through  Indonesian  territorial  waters 
excepting  by  a  certain  sea  route  unless 
special  permission  of  the  Indonesian 
Navy  permitted  passage.  These  incidents 
are  discussed  in  Whiteman,  Digest  of 
International  Law.  Ambassador  Dean, 
in  discussing  this  subject,  stated: 
"Through  such  internal  waters  there 
would  be  no  right  of  innocent  passage 
except  subject  to  unilateral  control,  no 
right  of  submerged  navigation  and  no 
right  of  aircraft  over-flight  in  the 
absence  of  express  treaty  provisions." 

Philippines.  The  Philippine  position 
on  unilateral  declaration  of  the  archipel- 
ago concept  of  waters  is  based  partially 
on  the  geographic  configuration  of  the 
Philippine  Archipelago.  The  archipelago 
is  constituted  by  a  compact  and  closely 
knit  group  of  islands.  It  is  shaped  in  the 
form  of  a  triangle,  whose  three  angles 
are  represented  by  the  island  of  Luzon 
in  the  north,  by  the  island  of  Palawan  in 
the  southwest,  and  by  the  island  of 
Mindanao  in  the  southeast.  The  islands 
are  so  situated  that  a  straight  baseline 
could  be  drawn  from  points  in  one 
outer  island  or  islet  to  another  without 


traversing  a  large  expanse  of  water  as  in 
the  case  of  Indonesia.  Inside  this  tri- 
angle are  located  several  seas  (the  largest 
of  which  is  the  Sulu  Sea  with  an  area  of 
85,000  square  miles  of  high  seas).  There 
are  approximately  7,100  islands,  islets, 
and  shoals  of  different  sizes  and  forma- 
tions. 

The  geographic  and  historical  con- 
cept which  the  Philippine  Government 
has  used  in  justification  for  its  claim  has 
been  explained  by  Dr.  Juan  M.  Arre- 
glado,  Legal  Advisor  to  the  Philippine 
Department  of  Foreign  Affairs,  as  fol- 
lows: 

It  is  to  be  noted  in  this  connec- 
tion that  when  the  Philippine 
Islands  were  ceded  by  Spain  to 
the  United  States  in  accordance 
with  the  terms  and  conditions  of 
the  Treaty  of  Paris  concluded 
between  the  two  countries,  the 
operative  stipulation  concerning 
the  cession  reads  in  part  as  fol- 
lows: 

Spain  cedes  to  the 
United  States  the  archipel- 
ago known  as  Philippine  Is- 
lands, and  comprehending 
the  islands  within  certain 
lines  drawn  along  specified 
degrees  longitude  East  and 
latitude  North.  Article  III, 
Treaty  of  Paris  concluded 
between  the  United  States 
and  Spain  on  10  December 
1898. 

This  particular  provision  has 
been  interpreted  by  some  coun- 
tries which  are  opposed  to  the 
Philippine  claim  of  sovereignty 
over  its  inter-island  waters  to  the 
effect  that  the  waters  compre- 
hended within  the  imaginary  lines 
mentioned  in  the  Treaty  were  not 
included.  In  other  words,  they 
sustained  the  view  that  only  the 
islands  were  transferred  but  not 
the  intervening  waters.  Such  inter- 
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pretation  is  wholly  inaccurate  for 
it  fails  to  take  into  account  the 
fact  that  the  term  "archipelago" 
as  used  in  the  treaty  stipulation  in 
question  is  essentially  a  geo- 
graphical concept,  more  than  any- 
thing else.  So  much  so  that  the 
Encyclopaedia  Britannica  has  de- 
fined an  "archipelago"  as  an 
"island-studded  sea." 


It  follows  from  the  foregoing 
that  the  term  "archipelago "means 
not  only  the  groups  of  islands 
composing  it,  but  also  the  waters 
lying  in,  between,  surrounding  and 
connecting  all  its  constituent 
islands;  and  that  there  cannot  be  an 
archipelago  without  its  necessary 
appurtenances  of  water  areas  sur- 
rounding and  connecting  the 
islands  composing  the  archipelago. 
If  within  the  legal,  as  well  as  the 
physical,  concept  of  an  island  the 
surrounding  water  forms  as  much  a 
part  of  the  island  as  its  terrestrial 
territory,  the  more  so  in  the  case  of 
an  archipelago,  which  is  composed 
of  numerous  islands  and  whose 
only  geographical  and  physical  link 
between  and  among  them  is  the  sea 
water.  Hence,  by  their  very  physi- 
cal nature,  geographical  location 
and  close  relationship  with  the 
islands  surrounding  them,  the  sea 
areas  around,  between  and  con- 
necting the  different  islands  of  the 
Philippine  Archipelago  cannot  be 
considered  otherwise  than  as 
necessary  appurtenances  of  its 
land  domain.  Obviously,  the  lati- 
tudes and  longitudes  described  in 
Article  III  of  the  Treaty  of  Paris 
have  particular  reference  to  the 
identification  of  the  islands  lo- 
cated outside  the  periphery  of  the 
Philippine  Archipelago  but  falling 
within  the  limits  of  those 
imaginary  lines.70 


According  to  the  notes  verbal  pre- 
sented by  the  Philippine  authorities 
commenting  on  the  draft  articles  of  the 
International  Law  Commission,  the 
Philippine  Government  seems  to  delimit 
the  territorial  waters  of  the  country  in  a 
somewhat  unique  manner.  In  these 
notes  it  is  stated,  inter  alia: 

...  all    waters    around,    between 
and   connecting   different   islands 
belonging  to  the  Philippine  Archi- 
pelago irrespective  of  their  widths 
or      dimensions,     are     necessary 
appurtenances    of    its   land   terri- 
tory,  forming  an  integral  part  of 
the  national  or  inland  waters,  sub- 
ject to  the  exclusive   sovereignty 
of  the  Philippines.7 1 
It  is  not  clear  from  the  above-quoted 
statement  whether  the  large  expanse  of 
water  called  the  Sulu  Sea  bordered  in 
the  east,  west,  and  north  by  the  Philip- 
pine Archipelago   and  in  the  south  by 
North    Borneo,    and    covering    tens   of 
thousands   of   square    miles   of  seas,  is 
claimed  as  internal  waters  by  the  Philip- 
pine authorities. 

In  addition  to  the  "national  or  inland 
waters,"  the  Philippine  authorities, 
according  to  the  above-cited  statements, 
further  claim  that: 

All   other   water   areas   embraced 
within  the  lines  described  in  the 
Treaty   of  Paris  of   10  December 
1898  are  considered  as  maritime 
territorial    waters    of    the    Philip- 
pines for .  .  .  purposes  of  protec- 
tion of  its  fishing  rights,  conserva- 
tion of  its  fishery  resources,  en- 
forcement of  its  revenue  and  anti- 
smuggling  as  the  Philippines  may 
deem  vital  to  its  national  welfare 
and  security,  of  innocent  passage 
over  those  waters.72 
The   lines   here   referred   to   are   the 
boundaries    of   the    Commonwealth    of 
the    Philippines    as    laid    down    in    the 
various   conventions   mentioned   above. 
They    are   drawn   along  certain   degrees 
longitude   east  and  latitude  north.  The 
present  stand  of  the  Philippine  Govern- 
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ment  seems  to  be  that  all  the  waters 
situated  inside  these  international  treaty 
limits  are  to  be  considered  as  the  margi- 
nal seas  of  the  Philippines. 

It  is  not  known  to  what  extent  the 
Philippine  authorities  recognize  that  the 
numerous  passages  between  the  islands 
and  islets  of  the  Philippine  Archipelago 
form  international  straits  which  under 
international  law  are  open  to  navigation 
for  foreign  ships. 

Jorge  R.  Coquia,  a  Philippine  writer 
on  waters  of  archipelagoes,  states  in 
part: 

Essentially,  an  archipelago  is  a 
body  of  water  studded  with 
islands,  rather  than  islands  with 
waters.  In  other  words,  the  waters 
between  and  around  them  form 
part  and  parcel  of  the  territory. 
The  delimitation  of  their  water 
areas  is  therefore  entirely  dif- 
ferent from  the  territorial  waters 
of  continental  coasts  like  the 
United  States  or  Australia.  Fol- 
lowing the  traditional  rule  of  the 
delimitation  of  territorial  waters 
of  each  island  would  in  effect  be 
disintegrating  an  archipelagic  state 
itself  for  there  would  thus  exist  a 
regime  of  high  seas  in  and  around 
it.  The  continuity  of  the  jurisdic- 
tion of  the  government  would 
thus  be  disrupted,  for  even  war- 
ships of  other  states  can  go  about 
the  islands,  and  the  state  would  be 
powerless  to  drive  them  out.7 

Coquia  has  written  advocate  posi- 
tions for  the  Philippine  Department  of 
Justice  in  support  of  the  Philippine 
Archipelago  concept.  However,  he 
admits  in  his  article  in  Far  Eastern  Law 
Review: 

It  was  very  apparent  during  the 
Conference  at  Geneva  that  most 
of  the  maritime  powers  would  not 
agree  to  the  use  of  straight  base- 
lines on  archipelagoes  on  the 
ground  that  vast  areas  of  the  high 
seas    which    were    formerly    used 


freely  by  ships  of  all  states  would 

be      converted      to      territorial 

waters.74 

Stating  the  position  of  the  United 
States,  Delegate  Arthur  Dean  declared 
that  if  islands  are  lumped  into  an 
archipelago,  and  a  straight  baseline 
system  is  used  connecting  the  outermost 
points  of  such  islands,  vast  areas  of  the 
high  seas  formerly  used  for  centuries  by 
the  ships  of  all  countries  are  converted 
into  territorial  waters  or  possibly  into 
internal  waters.75 

A  note  of  12  December  1955  re- 
ceived by  the  Secretary-General  of  the 
United  Nations  from  the  Ministry  of 
Foreign  Affairs  of  the  Philippines  read: 

The  official  pronouncement  of 
the  Government  of  the  Republic 
of  the  Philippines,  as  contained  in 
its  diplomatic  notes  to  various 
countries,  is  as  follows: 

The  position  of  the 
Philippine  Government  in 
the  matter  is  that  all  waters 
around,  between  and  con- 
necting the  different  islands 
belonging  to  the  Philippine 
Archipelago  irrespective  of 
their  widths  or  dimensions, 
are  necessary  appurtenances 
of  its  land  territory,  forming 
an  integral  part  of  the 
national  or  inland  waters, 
subject  to  the  exclusive 
sovereignty  of  the  Philip- 
pines. All  other  water  areas 
embraced  in  the  imaginary 
lines  described  in  the  Treaty 
of  Paris  of  December  10, 
1898  .  .  .  are  considered  as 
maritime  territorial  waters 
of  the  Philippines  .  .  .. 

It  is  the  view  of  our  Govern- 
ment that  there  is  no  rule  of 
international  law  which  defines  or 
regulates  the  extent  of  the  inland 
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waters  of  a  state. 

The  Digest  of  International  Law, 
prepared  by  and  under  the  direction  of 
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Marjorie  M.  Whiteman,  Assistant  Legal 
Advisor,  Department  of  State,  contains 
a  statement  concerning  the  United 
States  position  on  the  Philippine  "his- 
torical claim"  as  follows: 

The  United  States  attitude 
with  reference  to  the  position  of 
the  Philippine  Government  was 
that  the  lines  referred  to  in  bi- 
lateral treaties  between  the  United 
States  and  the  United  Kingdom 
and  Spain  merely  delimited  the 
area  within  which  land  areas  be- 
long to  the  Philippines  and  that 
they  were  not  intended  as  bound- 
ary lines.  The  United  States,  in 
1958,  stated  that  it  recognized 
only  a  3-mile  territorial  sea  for 
each  island.77 

Further  statements  on  the  United 
States  position  on  the  Philippine  uni- 
lateral declaration  were  contained  in 
telegram  traffic  between  Washington 
and  Manila.  One  such  item,  airgram  No. 
G-195  of  4  May  1960  from  State 
Department  files,  reads: 

It  was  reported  that  Senator 
Arturo  M.  Tolentino,  chief  of  the 
Philippine  delegation  to  the  Con- 
ference on  the  Law  of  the  Sea 
held  at  Geneva  in  1960,  had  in- 
formed a  news  reporter  that  no 
protest  was  registered  by  any  of 
the  countries  represented  at  the 
Conference,  including  the  United 
States,  to  the  Philippine  position 
and  that  this  meant  tacit  recogni- 
tion of  the  Philippine  claimed 
geographical  limits.  However  on 
April  25,  1960,  during  the  course 
of  his  address  at  Conference,  the 
United  States  delegate  (Dean),  as 
recorded  in  the  Summary  Record 
of  the  Plenary  Meeting  held  at 
9: 15  P.M.  on  that  day,  stated: 

On  various  occasions 
speakers  had  referred  to 
treaties  to  which  the  United 
States  was  a  Party,  and  had 
placed     interpretations     on 


them  at  variance  with  the 
official  United  States  posi- 
tion and  with  the  facts. 
Other  statements  had  been 
made  with  respect  to  mat- 
ters not  before  the  Con- 
ference which  had  been  con- 
trary to  official  United 
States  views.  The  United 
States  delegation  had  not 
considered  it  necessary  or 
desirable  from  the  stand- 
point of  orderly  debate  to 
enter  into  a  discussion  of 
extraneous  matters.  It 
merely  wished  to  say  that 
its  silence  was  not  to  be 
construed  in  any  way  as 
acquiescence  in  any  views 
stated  at  the  Conference 
which  were  inconsistent 
with  the  official  position  of 
the  United  States  Govern- 
ment and  already  made 
known,  in  most  instances, 
to  the  Governments  con- 
cerned through  the  diplo- 
matic channel.78 

The  Philippine  historical  approach  to 
the  archipelago  concept  is  summarized 
as  follows  by  Max  Sorenson,  a  represen- 
tative at  the  Law  of  the  Sea  Conven- 
tion: 

It  seems  quite  clear  that  these 
treaties  refer  to  the  islands,  that  is 
the  land  territory,  and  not  the 
areas  of  the  sea  within  the  speci- 
fied lines.  This  manner  of  defining 
the  boundaries  by  longitudes  and 
latitudes  may  have  been  the  only 
practical  method  in  view  of  the 
immense  number  of  islands  and 
could  not  be  interpreted  as  reveal- 
ing any  intention  to  make  provi- 
sions for  the  intervening  waters 
outside  what  would  otherwise  be 
the  ordinary  limits  of  territorial 
waters. 

The  Constitution  of  the  Philip- 
pines, of  February  8th,   1935,  art. 
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1,  defines  the  national  territory 
by  referring  to  these  treaties  and 
"all  territory  over  which  the 
present  government  of  the  Philip- 
pine Islands  exercises  jurisdic- 
tion." It  is  a  matter  of  constitu- 
tional interpretation  whether  this 
article  comprises  the  sea  areas 
between  the  islands,  but  in  what- 
ever manner  it  is  interpreted,  the 
scope  of  the  treaties  should  not 
give  rise  to  any  doubt.7 

V-NATION-STATE  PRACTICE 

Practice  Concerning  Coastal  Archi- 
pelagoes. The  so-called  Norwegian  sys- 
tem for  the  delimitation  of  territorial 
waters  regards  the  coastal  archipelago  as 
the  real  outer  coastline.  This  practice 
has  been  supported  by  the  International 
Court  of  Justice  in  its  Judgment  of  18 
December  1951  in  the  Anglo-Norwegian 
Fisheries  Case.  The  special  character- 
istics of  the  Norwegian  coastline  is  of 
particular  significance  in  this  system  of 
delimitation.  The  Norwegian  coastal 
archipelago  consists  of  some  120,000 
islands,  islets,  and  rocks  and  extends 
along  most  of  the  coast.  It  must  clearly 
be  kept  in  mind  that  the  Norwegian  case 
relates  to  coastal  archipelagoes  and  not 
to  outlying  or  midocean  archipelagoes 
such  as  those  of  Indonesia  and  the 
Philippines.  The  main  features  of  this 
straight  baseline  system  of  delimitation 
are  as  follows: 

(1)  A  continuous  line  of  straight 
baselines  is  drawn  all  along  the 
coast.  The  outermost  points  of  the 
coastal  archipelago,  including  dry- 
ing rocks,  are  used  as  base  points. 

(2)  There  are  no  maximum  lengths 
for  such  baselines.  Each  of  them  is 
dependent  upon  the  geographical 
configuration  of  the  coastline. 

(3)  The  baselines  follow  the  gen- 
eral direction  of  the  coast. 


(4)  There  is  no  connection  be- 
tween the  length  of  the  baselines 
and  the  breadth  of  the  marginal 

sea. 

(5)  The  waters  inside  the  base- 
lines are  considered  internal 
waters.  Thus,  the  waters  of  fjords 
and  bays  and  the  waters  between 
and  inside  the  islands,  islets,  and 
rocks  of  the  archipelago  are  in- 
ternal waters. 

(6)  The  outer  limits  of  the  margi- 
nal sea  are  drawn  outside  and 
parallel  to  such  baselines  at  the 
distance  of  four  nautical  miles  in 
the  case  of  Norway. 

Norwegian  Fisheries  Case— What  it 
Means.  One  of  the  main  questions  be- 
fore the  International  Court  of  Justice 
in  its  judgment  of  18  December  1951  in 
the  Anglo-Norwegian  Fisheries  Case  was 
the  status  of  the  waters  of  the  coastal 
archipelagoes  of  Norway.  Certain  of  the 
principles  laid  down  in  this  case  though 
relating  to  a  coastal  archipelago  situa- 
tion will  undoubtedly  eventually  be 
applied  to  outlying  (midocean)  archipel- 
agoes. 

The  Court  rejected  the  British  con- 
tention regarding  the  strict  coastline 
rule  "requiring  the  coastline  to  be  fol- 
lowed in  all  its  sinuosities."  The  Court 
further  stated  that  the  so-called  arcs-of- 
circles  method  advocated  by  the  United 
Kingdom  "is  not  obligatory  by  law." 
The  Court  expressly  rejected  the  British 
contention  to  the  effect  that  under 
international  law  there  existed  a  princi- 
ple limiting  the  length  of  baselines  to 
ten  nautical  miles. 

The  most  significant  part  of  the 
decision  concerned  the  status  of  the 
water  within  the  archipelagoes.  It  was 
held  that  inside  the  straight  baselines, 
the  area  must  be  regarded  as  internal 
waters.  The  result  may  have  been  dif- 
ferent if  the  passage  between  the  islands 
had  formed  a  strait. 
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State  Practice  in  Archipelagoes  in 
General.  The  following  survey  is  based 
in  part  on  information  contained  in  a 
study  conducted  by  Jens  Evensen  on 
states'  practices  in  connection  with 
treatment  of  archipelagoes81  and  from 
W  hi  tern  an,  Digest  of  International 
Law.  Evensen  conducted  his  study 
for  the  United  Nations  in  connection 
with  the  1958  Conference  on  the  Law 
of  the  Sea.  He  was  at  that  time  an 
Advocate  at  the  Supreme  Court  of 
Norway. 

Coastal  Archipelagoes.  A  number  of 
nations  now  follow  the  general  princi- 
ples contained  in  the  Anglo-Norwegian 
Fisheries  Case  or  some  modification  of 
these  principles  in  connection  with  the 
delimitation  of  territorial  waters  of 
coastal  archipelagoes.  The  following  are 
examples. 

Norway.  By  Royal  Decrees  of  12 
July  1935  and  18  July  1952  the  base- 
points  and  baselines  have  been  fixed  in 
detail  all  along  the  Norwegian  coasts. 
There  are  a  total  of  123  baselines  which 
have  been  drawn.  The  longest  lines  are 
45.5  nautical  miles,  44  nautical  miles, 
40  nautical  miles,  and  38.8  nautical 
miles.  Fifty  more  baselines  are  ten 
nautical  miles  or  more  in  length.  The 
International  Court  of  Justice  has  held 
that  the  drawing  of  these  baselines  is 
not  contrary  to  international  law. 

Iceland.  The  straight  baseline 
system  for  delimiting  territorial  waters 
has  been  applied  by  Iceland.  Forty- 
seven  consecutive  baselines  are  drawn 
around  the  coasts  of  Iceland,  enclosing 
the  waters  of  its  coastal  archipelagoes, 
islands,  and  rocks  within  these  lines.  No 
maximum  is  stipulated  for  the  lengths 
of  baselines.  They  vary  in  length  accord- 
ing to  the  particular  geographic  features. 
A  four-mile  zone  of  marginal  seas  is 
drawn  outside  and  parallel  to  the  base- 
lines. The  waters  inside  the  baselines, 
including  the  waters  inside  or  between 


the  islands  and  islets  of  coastal  archipel- 
agoes, are  considered  internal  waters. 

Denmark.  The  waters  between 
and  inside  the  Danish  coastal  archipel- 
agoes are  considered  Danish  internal 
waters.  Denmark  applies  straight  base- 
lines for  such  delimitations  and  a  ten- 
mile  maximum  for  baselines  is  provided 
for  in  certain  of  her  regulations  and 
decrees.  The  three  main  passages  to  the 
Baltic  formed  in  part  or  in  whole  by  the 
Danish  Archipelagoes  are  held  to  be 
international  straits.  They  are  open  to 
navigation  though  these  waters  are  situ- 
ated between  and  inside  the  Danish 
Archipelagoes. 

Sweden.  Sweden  applies  the 
straight  baseline  system  for  the  delimita- 
tion of  its  territorial  waters,  enclosing 
within  the  baselines  the  waters  between 
the  islands  of  a  coastal  archipelago  and 
between  the  islands  and  the  mainland. 
No  maximum  has  been  fixed  for  the 
length  of  such  baselines.  Various  lines 
exceed  ten  nautical  miles.  However, 
none  of  these  baselines  are  comparable 
in  length  to  some  of  the  longest  lines  in 
force  along  the  coastal  archipelago  of 
Norway  or  Iceland.  A  four-mile  limit  of 
marginal  seas  is  drawn  outside  and 
parallel  to  the  baselines.  The  waters 
inside  the  baselines  are  internal  waters. 

Finland.  Finland  has  one  set  of 
rules  for  coastal  archipelagoes  and  one 
for  islands  too  far  out  at  sea  to  be 
included  in  the  outer  coastline.  A 
straight  baseline  system  is  applied  en- 
closing the  waters  of  its  numerous 
coastal  archipelagoes.  Finland  has  estab- 
lished maximum  length  of  baselines  of 
"twice  the  breadth  of  the  marginal 
seas."  The  breadth  of  Finland's  marginal 
seas  is  four  nautical  miles.  Archipelagoes 
too  far  out  at  sea  to  be  included  in  the 
coastal  archipelagoes  are  also  considered 
as  a  whole,  but  the  baselines  are  limited 
to  a  length  twice  the  breadth  of  margi- 
nal   seas.    As   applied    to    the    outlying 
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archipelagoes  this  is  only  three  nautical 
miles.  Consequently,  the  maximum 
length  of  baselines  in  these  cases  is  six 
miles.  The  waters  between  and  inside 
the  islands  or  islets  of  Finnish  Archipel- 
agoes are  considered  as  internal  waters. 

Yugoslavia.  The  coastal  archipel- 
agoes situated  almost  all  along  the  outer 
coast  of  Yugoslavia  are  considered 
within  its  outer  coastline  by  drawing  of 
straight  baselines. 

The  belt  of  marginal  seas  of  six 
nautical  miles  is  drawn  outside  and 
parallel  to  these  baselines.  No  express 
maximum  is  given  as  to  the  length  of 
baselines.  The  waters  between  the 
islands  of  a  Yugoslav  coastal  archipelago 
and  between  the  islands  and  the  main- 
land are  considered  internal  waters. 

Saudi  Arabia.  Islands  and  coastal 
archipelagoes  have  been  made  part  of 
the  outer  coastline  of  Saudi  Arabia  by 
drawing  straight  baselines.  The  maxi- 
mum length  of  such  baselines  is  12 
nautical  miles.  The  waters  lying  between 
islands,  islets  and  the  mainland  are 
internal  waters. 

Egypt-  Egypt  provides  for  straight 
baselines  of  a  maximum  length  of  12 
nautical  miles  drawn  between  the  main- 
land and  islands  and  from  island  to 
island,  thus  including  coastal  archipel- 
agoes within  the  outer  coastline.  The 
waters  inside  such  archipelagoes  are 
internal  waters. 

Cuba.  The  Cuban  Cays  extending 
out  into  the  ocean  along  the  Cuban 
mainland  are  regarded  as  Cuba's  outer 
coastline. 

The  straight  baseline  method  of 
measurement  for  delimitation  with  re- 
gard to  coastal  archipelagoes  has  been 
used  by  the  countries  discussed  above. 
The  waters  inside  such  baselines  are 
considered  internal  waters.  The  coun- 
tries therefore  consider  they  have  the 
right  to  close  such  waters  for  navigation 


by    foreign    vessels   unless   the   passage 
concerned  is  an  international  strait. 

The  United  Kingdom,  the  United 
States,  and  Australia  have  taken  a  dif- 
ferent view  even  as  to  coastal  archipel- 
agoes. 

United  Kingdom.  The  United 
Kingdom  has  always  taken  a  very  strict 
view  concerning  the  archipelagoes  ques- 
tion. She  did  not  recognize  the  Nor- 
wegian claims  to  marginal  seas  following 
straight  baselines  drawn  along  the  outer- 
most points  of  coastal  archipelagoes. 
This  matter  was  decided  against  the 
United  Kingdom  in  the  Fisheries  Case. 
Each  island  had,  according  to  the  Eng- 
lish view,  its  own  territorial  waters.  In  a 
few  exceptional  cases  the  United  King- 
dom, in  dealing  with  overseas  territories, 
has  treated  groups  of  islands  as  a  unit. 
Jamaica  is  a  case  in  point,  whereas 
British  Honduras  is  a  case  where  she  has 
adhered  to  the  old  traditional  concept. 

Australia.  During  the  Anglo- 
Norwegian  Fisheries  Case  it  was  stated 
that  the  Barrier  Reef— a  coastal  archipel- 
ago situated  off  Queensland— was  sepa- 
rated from  the  mainland  by  high  seas 
beyond  the  distance  of  three  marine 
miles  from  low-water  mark  of  the  main- 
land and  the  islands  respectively. 

United  States.  The  political, 
judicial,  and  legislative  position  of  the 
United  States  has  been  consistent  on 
this  subject  and  is  discussed  in  detail  in 
other  parts  of  this  thesis.  This  country 
has  been  one  of  the  staunchest  advo- 
cates of  the  view  that  archipelagoes, 
including  coastal  archipelagoes,  cannot 
be  treated  in  any  different  way  from 
isolated  islands  where  the  delimitation 
of  territorial  waters  is  concerned.  For 
example,  the  waters  of  the  archipelagoes 
situated  outside  the  coasts  of  Alaska  are 
delimited  by  each  island  of  the  archipel- 
agoes being  considered  as  having  its  own 
marginal  sea  of  three  nautical  miles. 
Where  islands  are  six  miles  or  less  apart 
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the  marginal  seas  of  such  islands  will 
intersect.  Even  in  this  case  however, 
straight  baselines  are  not  applied  for 
such  delimitations. 

State  Practice  Concerning  Outlying 
(Midocean)  Archipelagoes.  Different 
views  and  approaches  unilaterally 
applied  in  midocean  archipelagoes 
have  been  discussed  in  connection 
with  Indonesia  and  the  Philippines. 
The  following  concepts  are  also 
indicated  in  various  other  midocean 
archipelagoes. 

The  Faeroes.  This  archipelago  is 
situated  in  the  North  Atlantic  and  con- 
sists of  18  inhabited  islands.  Denmark 
and  the  United  Kingdom  made  an  exclu- 
sive fishery  zones  agreement  of  22  April 
1955.  The  Faeroes  are  treated  as  a  unit 
and  the  outer  limit  of  territorial  waters 
is  drawn  by  means  of  a  mixed  system  of 
arcs  and  straight  lines.  Though  the 
straight  baseline  system  is  not  expressly 
applied,  it  appears  that  the  agreement 
used  the  concept  from  the  Anglo- 
Norwegian  Fisheries  Case;  namely,  that 
with  heavily  indented  coastlines  the 
outer  limits  of  territorial  waters  need 
not  necessarily  follow  all  the  sinuosities 
of  the  coast,  but  can  be  drawn  in  such  a 
manner  as  to  follow  the  general  direc- 
tion of  the  coast. 

The    Svalbard    Archipelago.    The 

coastline  of  this  archipelago  is  heavily 
indented  by  fjords,  bays,  and  sounds. 
Under  the  terms  of  the  Spitzbergen 
Treaty  of  9  February  1920  it  is 
recognized  that  Norway  has  sover- 
eignty over  this  archipelago  but  that 
the  contracting  parties  to  the  treaty 
are  to  enjoy  equal  rights  of  fishing  and 
have  equal  liberty  of  access  and  entry 
to  the  territorial  waters  of  the  archipel- 
ago. Norway  has  not  yet  laid  down  the 
limits  of  the  territorial  waters  of 
Svalbard,  but  it  is  assumed  that  the 
Norwegian  Government  considers  the 
archipelago  as  a  unit. 


Iceland.  Iceland  may  be  properly 
regarded  as  a  midocean  archipelago. 
Although  Iceland  has  drawn  a  line  of 
straight  baselines  all  along  the  coast 
from  the  outermost  points,  she  has  not 
applied  this  approach  to  the  extreme. 
Iceland  has  not  included  in  this  line 
islands  lying  far  out  at  sea  such  as  the 
islands  of  Grimsey,  Kolbeinsey,  and 
Geirfugladrangur.  Each  of  these  islands 
has  been  considered  to  have  its  own 
territorial  waters. 

The  Galapagos.  This  archipelago 
comprises  some  15  larger  islands  and  a 
series  of  smaller  islands.  The  Govern- 
ment of  Ecuador  considers  this  archipel- 
ago as  a  unit  and  delimits  its  territorial 
waters  by  drawing  straight  baselines 
between  "the  most  salient  points  of  the 
outermost  islands  forming  the  contour 
of  the  archipelago  of  Galapagos." 

The  above  examples  show  a  number 
of  outlying  archipelagoes  that  are 
treated  by  the  respective  national  au- 
thorities as  units  with  regard  to  the 
delimitation  of  their  territorial  waters. 
It  is  clear  that  the  United  States  and  the 
United  Kingdom  do  not  consider  their 
insular  possessions  as  units  where  the 
delimitation  of  the  territorial  waters  is 
concerned.  The  Fiji  Islands,  Cook 
Islands,  and  Hawaiian  Islands  are  ex- 
amples.83 

VI-REFLECTIONS 
AND  CONCLUSIONS 

Considerations  Concerning  Protest 
by  Third  States.  Unilateral  claims  which 
are  not  supported  by  international  law, 
such  as  have  been  discussed  in  this 
thesis,  must  be  protested  by  the  mari- 
time community  of  nations  to  assure 
that  these  "illegal"  claims  do  not  be- 
come "legal"  ones.  It  is  pointed  out  by 
Leo  J.  Bouchez  that  the  first  require- 
ment for  a  protest  is  that  it  be  made  by 
the  competent  authorities  of  the  pro- 
testing state.  The  purpose  of  a  protest  is 
the    maintenance    of    rights;    in    other 
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words,  a  protest  is  frequently  directed 
against  the  violation  of  a  right.  In  this 
case  the  right  is  the  right  of  use  of  the 
high  seas.  The  failure  to  protest  can 
later  result  in  a  successful  plea  of  right 
by  the  claimant  state. 

The  special  function  of  a  protest 
with  reference  to  the  creation  of  terri- 
torial rights  was  pointed  out  by  Charles 
Hyde  when  he  stated: 

Obviously,  a  State  may  actively 
challenge  the  encroachments  of  a 
neighbour  upon  its  soil,  and  by  so 
interrupting  the  continuity  of  the 
adverse  claim,  prevent  the  per- 
fecting of  a  transfer  of  sovereignty 
that  might  otherwise  result.  It  is 
believed  that  a  diplomatic  protest 
might  suffice  for  that  purpose, 
even  though  unsupported  by  the 
use  of  force.85 

For  the  creation  of  a  historic  title, 
the  peaceful  and  continuous  exercise  of 
rights  is  the  most  important  element. 
Consequently,    a    protest    is    of    great 
importance  to  prevent  the  establishment 
of  a   historic  title.  In  support  of  this 
view  the  opinion  of  MacGibbon  is  of 
interest  He  states:  "Protest  is  generally 
accepted    by    writers    as    a    means    of 
preventing  the  maturing  of  a  prescrip- 
tive   or    historic    title.'         He    further 
described  timely  protest  as  follows: 
It  is  submitted  that  a  protest,  if  it 
is  prompt,  unequivocal  and  main- 
tained,  and  if  it  is  coupled  with 
recourse  by  the  protesting  State 
to  all  other  legitimate  demonstra- 
tions of  its  will    to   preserve  its 
rights,   will  suffice  to  counter  ef- 
fectively   the  continuity   and  the 
peaceful    character   of   a   nascent 
prescriptive  claim  and  will  prevent 
the  creation  of  any  general  convic- 
tion that  the  condition  of  affairs 
is    in    conformity    with    interna- 
tional order.   7 

Another  important  question  is  the 
moment  at  which  a  state  has  to  protest. 
If  a  state  is  acquainted  with  a  claim,  and 
it  is  its  intention  to  protest,  then  it  is 


advisable  to  protest  as  soon  as  possible. 
A  lasting  silence  can  easily  be  inter- 
preted as  acquiescence  in,  or  at  least  as 
indifference  towards,  a  claim.  It  is  in  the 
interest  of  the  state  which  disapproves 
of  a  certain  claim  to  protest  immedi- 
ately after  being  aware  of  it,  even  if  an 
effective  realization  of  the  claim  has  not 
yet  taken  place. 

A  protest  can  be  made  in  writing  or 
orally,  in  either  case  via  diplomatic 
channels.  Such  a  protest,  especially 
when  made  only  once,  often  has  not 
more  than  a  formal  meaning.  Such  is 
surely  the  case  when  a  state  after  a  first 
protest  does  not  show  further  interest  in 
the  claim.  A  diplomatic  protest  can  also 
be  made  repeatedly;  then  possible  rights 
will  be  sufficiently  safeguarded. 

In  the  opinion  of  Bouchez,  in  rela- 
tion to  the  effectiveness  of  a  protest, 
one  has  to  distinguish  between  four 
situations: 

(1)  a  formal  protest  as  such; 

(2)  a  formal  protest  followed  by 
diplomatic  negotiations; 

(3)  a  formal  protest  and  conduct  in 
accordance  with  the  protest; 

(4)  the  absence  of  a  formal  protest, 
but  the  line  of  conduct  of  the  protesting 
state  clearly  expresses  a  protest.85 

Not  only  have  there  been  formal 
protests  immediately  following  the 
declarations  of  Indonesia  and  the  Philip- 
pines, but  also  the  lines  of  conduct  of 
the  protesting  states  clearly  express  ob- 
jection to  any  inclusion  of  these  vast 
areas  of  the  high  seas  as  internal  waters 
or  territorial  seas  of  the  claiming  states. 
Certainly  it  cannot  be  said  that  there  is 
an  acquiescence  of  the  community  of 
states  in  this  matter. 

None  of  the  generally  accepted  tests 
of  international  law  relating  to  this 
matter  have  been  established  by  either 
Indonesia  or  the  Philippines.  These  tests 
were  discussed  in  the  case  of  Civil 
Aeronautics  Board  v.  Island  Airlines, 
Inc.  (previously  reviewed):  namely,  (1) 
the  exercise  of  authority  over  the  area 
by  the  state  claiming  the  historic  right; 
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(2)  a  continuity  of  this  exercise  of 
authority;  and  (3)  that  the  attitude  of 
foreign  states  be  in  conformity  with  the 
claim. 

Conclusions  on  Status  of  Archipel- 
agoes. It  is  clear  that  the  prevailing 
opinion  at  the  1958  Conference  favored 
continued  customary  development  of 
prescriptions  concerning  archipelago 
states.  Yugoslavia  and  the  Philippines 
offered  proposals,  neither  stipulating 
any  specific  limitations  upon  the 
method  of  delimitation  that  might  be 
adopted  in  treating  the  group  as  a  unit, 
but  both  were  withdrawn.  Denmark 
declared  in  favor  of  the  use  of  the 
straight-line  system  where  the  lines  were 
limited  to  15  miles  and  the  waters 
enclosed  subject  to  a  right  of  innocent 
passage;  this  was  supported  by  Iceland. 
Nevertheless,  it  was  decided,  and  with 
the  apparent  acquiescence  of  the  archi- 
pelago, states,  that  the  matter  required 
"further  study." 

Professor  McDougal  points  out  in 
The  Public  Order  of  the  Oceans  that  it  is 
clear  that  no  consensus  has  evolved  for 
any  particular  system  of  delimiting  the 
bounds  of  authority  over  the  waters  of 
archipelagic  islands.  This  does  not  mean, 
however,  that  archipelago  states  are  free 
to  adopt  whatever  methods  they  may 
prefer.  The  declaration  of  the  court  in 
the  Anglo-Norwegian  Fisheries  Case  that 
"the  delimitation  of  sea  areas  has  always 
an  international  aspect"  would  seem 
applicable  to  this  problem  as  well  as  to 
other  delimitation  issues.89 

The  Indonesian  declaration  of  13 
December  1957  promised  the  elabora- 
tion of  the  national  position  on  the  laws 
of  the  sea  at  the  Geneva  Conference. 
This  was  indeed  done,  but  with  very 
moderate  success. 

The  principal  basis  of  the  Indonesian 
claims,  Le.,  the  special  regime  of  an 
archipelago,  was  not  adopted  by  any  of 
the  conventions.  What  is  more,  some 
deliberate  attempts  to  include  a  pro- 
vision to  that  effect  had  to  be  given  up 


for  lack  of  support.  On  the  other  hand, 
no  general  denunication  of  the  archipel- 
ago concept  can  be  found  in  the  conven- 
tions. Therefore,  this  question,  like  the 
breadth  of  the  territorial  sea,  constitutes 
one  of  the  remaining  problems  of  inter- 
national law.  Syatauw  points  out,  how- 
ever, that  the  fact  that  the  Philippines 
are  taking  more  or  less  the  same  posi- 
tion as  Indonesia  and  that  support  was 
given  by  Yugoslavia,  and  in  a  sense  also 
by  Denmark,  proves  that  there  was  at 
least  some  understanding  for  the  Indo- 
nesian position. 

It  is  clear  from  the  above  that  no 
hard  and  fast  rules  exist  as  to  the 
delimitation  of  the  territorial  waters  of 
archipelagoes.  In  view  of  the  great 
variety  of  geographical,  historical,  and 
economical  factors  involved,  it  would 
hardly  be  feasible,  or  even  desirable,  to 
try  to  lay  down  hard  and  fast  rules  in  an 
international  convention  on  archipel- 
agoes. In  the  opinion  of  the  writer  it  is 
not  in  the  interest  of  the  maritime 
nations  to  do  so.  Any  changes  will  not 
be  in  their  interest.  This  does  not  mean, 
however,  that  certain  principles  do  not 
exist.  Certainly  the  principles  are  clear 
as  to  coastal  archipelagoes. 

VII-RECOMMENDED 

UNITED  STATES  CONDUCT  IN  THE 

USE  OF  ARCHIPELAGIC  WATERS 

It  has  been  pointed  out  above  that 
the  United  States  has  made  repeated 
diplomatic  protests  to  both  the  Philip- 
pine and  Indonesian  Governments, 
opposing  their  unilateral  actions  of  en- 
croachments on  the  high  seas  contrary 
to  the  accepted  principles  of  interna- 
tional law.  In  addition,  due  notice  has 
been  made  at  the  international  confer- 
ences on  the  law  of  the  sea  by  the 
United  States  and  other  nations. 

The  United  States  and  other  nations 
must  continue  to  operate  as  previously 
in  and  through  the  waters  involved  with 
both  merchant  and  warships,  always 
making    certain    never   to    request   per- 
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mission  to  make  the  transit  nor  to 
notify  the  nations  involved  of  our  intent 
to  transit  the  waters  which  we  rightly 
contend  are  areas  of  the  high  seas.  Use 
of  these  waters  often  by  units  of  the 
Navy  should  be  accomplished  on  every 
convenient  occasion.  If  we  should  make 
requests  for  permission  to  transit  the 
claimed  area  we  would  be  acknowledg- 
ing their  claims. 

The  same  procedure  of  transit 
through  airspace  (nonterritorial  spaces) 
without  notification  or  by  request 
should  be  accomplished  with  frequent 
regularity. 

Fortunately,  no  specific  incidents 
have  been  found  where  any  of  the 
nations  have  requested  permission  from 
Indonesia  or  the  Philippines  to  transit 
the  unilaterally  claimed  waters. 

There  is  little  doubt  that  there  is  an 
international  race  for  grabbing  areas  of 
the  high  seas  and  reducing  the  freedom 
of  movement  of  navies  and  merchant 
fleets.  This  deeply  affects  the  United 
States. 

For  many  decades  the  United  States 
produced  more  raw  materials  than  it 
consumed.  This  is  no  longer  true.  It  has 
changed  from  a  raw  material  surplus 
nation  to  a  raw  material  deficit  nation. 
The  United  States  annually  spends 
about    $6    billion    on   imports   of  raw 


material.  With  60  percent  of  all  its 
imports  in  the  form  of  raw  and  un- 
manufactured material,  the  United 
States  has  become  the  world's  greatest 
importer.  America's  imports  in  the  area 
of  raw  materials  are  so  vital  to  its 
productive  capacity  that  without  them 
its  factories  would  be  severely  handi- 
capped and  its  defense  industries  placed 
in  dire  straits. 

The  United  States  is  a  maritime 
nation  whose  economy  and  very  ex- 
istence depends  on  the  ocean  highways 
of  the  world.  Trade  and  merchant  fleets 
have  always  been  important  in  the 
greatness  of  this  country.  The  future  of 
the  nation  depends  on  the  seaborne 
mobile  bases  that  move  across  the 
oceanic  free  real  estate  of  the  world. 
The  American  nation  is  more  dependent 
on  the  oceans  of  the  world  than  ever 
before.  It  is  strongly  in  our  national 
interest  to  guard  the  right  of  un- 
encumbered free  transit  through  the 
highly  strategic  narrow  waters  of  the 
world  such  as  those  of  the  Indonesian 
and  Philippine  Archipelagoes.  The  con- 
tinued mobility  of  the  American  Navy 
and  merchant  fleet,  unencumbered  by 
national  encroachment  upon  the  ocean 
highways,  is  essential  to  the  destiny  of 
this  nation,  of  its  world  leadership 
position,  and  the  well-being  of  all  the 
peoples  of  the  earth. 
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WHAT  IS  INNOCENT  PASSAGE? 


Peter  13.  Walker 


INTRODUCTION 

Although  international  law  text 
writers,  as  well  as  the  delegates  to  the 
conferences  for  the  codification  of  in- 
ternational law,  are  in  general  agreement 
that  foreign  ships  may  pass  freely 
through  the  territorial  waters  of  a  slate, 
unanimity  is  lacking  as  to  the  specific 
rules  which  apply.  For  example,  in  May 
and  June  1967,  a  major  issue  in  the 
Arah-lsraeli  war  was  the  matter  of  inno- 
cent passage  of  Israeli  and  Israeli-hound 
ships  through  the  Gulf  of  Aqaha.  In 
August  1967  the  Soviet  Union  denied 
the  right  of  innocent  passage  through 
the  Vilkitsky  Straits  to  two  U.S.  Coast 
Guard  icebreakers. 

It  is  the  purpose  of  this  paper  to 
explore  the  origins,  status,  and  recent 
developments  in  the  international  law  of 
innocent  passage  of  ships  through  the 
territorial  seas  of  foreign  countries.  It  is 
a  timely  subject,  as  the  two  incidents 
cited  above  attest.  In  view  of  the 
modern  trend  among  many  countries  in 
the  world  to  claim  increasingly  wide 
territorial  seas,  innocent  passage  is  tak- 
ing on  growing  importance  in  the  mari- 
time intercourse  of  nations.  With  the 
background  of  the  current  international 
law  of  innocent  passage  established,  this 
paper  will  then  analyze  the  conflicting 
national  claims  in  the  Gulf  of  Aqaha 
and  Vilkitsky  Straits  incidents  to  deter- 
mine  whether  the  current  concepts  re- 


main valid  or  whether  new  usage  is 
developing,  which  usage  may  in  time  be 
accepted  as  customary  international 
law. 

I--FREEDOMOFTUESEAS 

The  concept  that  the  seas  should  be 
open  to  the  free  use  of  all  peoples  is 
hardly  a  new  one.  From  ancient  Roman 
times  on,  such  an  idea  has  been  pro- 
claimed. Practice,  however,  has  varied 
considerably  from  the  theory,  and  for 
the  last  400  years  mankind  has  been 
attempting  to  reconcile  the  competing 
interests  of  states  into  a  workable  set  of 
customs  and  rules. 

The  Middle  Ages  saw  the  develop- 
ment of  the  laws  of  Oleron  and  the 
Consolato  del  Mare.  Although  these 
codes  restated  the  commonality  of 
rights  under  a  law  of  the  sea,  individual 
states  adopted  a  position  that  continual 
use  gave  them  rights  over  particular  sea 
areas.  Thus  the  Adriatic  was  claimed  by 
Venice,  the  Ligurian  Sea  by  Genoa,  and 
the  four  surrounding  seas  by  England. 

The  problem  of  sovereignty  over  the 
seas,  however,  did  not  arise  until  1455 
when  Pope  Nicholas  V  granted  Portugal 
exclusive  rights  of  navigation,  fishing, 
and  trading  in  the  African  waters  be- 
yond Capes  Boyador  and  INori.  On 
Columbus'  return  from  his  first  New 
World  voyage,  the  Portuguese  king 
maintained    that    his   discovery    was   in 
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Portuguese  waters.  Ferdinand  and  Isa- 
bella appealed  to  Pope  Alexander  VI, 
who  granted  to  Spain  rights  in  western 
oceans  similar  to  those  already  held  by 
Portugal.  While  the  papal  division  of  the 
world's  oceans  between  Spain  and  Por- 
tugal was  disputed,  those  two  nations 
finally  agreed  that  the  dividing  line 
should  be  340  leagues  west  of  the  Cape 
Verde  Islands  and  should  circle  the 
globe. 

It  appears  that  this  partition  went 
unchallenged  by  most  European  coun- 
tries, with  the  noteworthy  exception  of 
France  whose  Francis  I  championed  the 
free  use  of  the  seas  for  French  mariners. 

Maritime  practices  during  the  16th 
century  ranged  from  exploration  and 
trade-with  the  claims  of  competing 
countries  to  exclusive  enjoyment  of 
portions  of  the  seas  sometimes  ob- 
served--lo  outright  piracy.  Flizabeth  1  of 
England  ordained  that  "The  use  of  the 
sea  and  air  is  common  to  all;  neither  can 
any  title  to  the  ocean  belong  to  any 
people  or  private  man,  forasmuch  as 
neither  nature  nor  regard  to  the  public 
use  permitteth  any  possession  there- 
of." Having  the  greater  maritime 
power  to  bring  to  bear,  England's  use  of 
the  seas  was  more  readily  enforceable 
than  France's.  Drake's  Caribbean  vic- 
tories in  1586  effectively  terminated 
Spanish  hopes  for  an  exclusive  use  of 
western  seas,  although  Spain  did  cling  to 
her  claims  to  exclusive  trade  rights  with 
her  colonies  and  exclusive  navigation  of 
colonial  waters.  Although  England  and 
France  attempted  by  treaty  to  acquire 
trade  concessions,  they  never  did 
acknowledge  that  Spain  had  the  power 
to  bar  ships  of  other  nations  from 
American  waters. 

Simultaneous  with  England's  termi- 
nation of  Spanish  exclusivity  in  western 
oceans,  the  Netherlands  was  attempting 
to  destroy  Portugal's  monopoly  in  the 
east.  In  support  of  Dutch  claims  to 
trade  in  the  East  Indies,  Hugo  Crotius, 
in  1605,  wrote  a  learned  treatise  on  the 


law  of  prize.  One  chapter  was  published 
separately  under  the  title  Marc  I  Abv.ru  m 
in  1609.  In  this  brief  work  Crotius 
made  the  first  formal  statement  of 
freedom  of  the  seas  as  a  general  prin- 
ciple of  international  law.  Crotius' 
basic  premise  was  that  "every  nation  is 
free  to  travel  to  every  other  nation,  and 
to  trade  with  it,"  which  he  amplified 
with  the  observation,  "nature  has  made 
neither  sun  nor  air  nor  waves  private 
property;  they  are  public  gifts  .  .  .  the 
sea  is  common  to  all,  because  it  is  so 
limitless  that  it  cannot  become  a  posses- 
sion of  any  one,  and  because  it  is 
adapted  for  the  use  of  all. 

These;  views  were  soon  contested  by 
the  Hrilish  who  claimed  and  enforced 
exclusive  fishing  rights  in  "British  Seas." 
Supporting  such  claims  were  jurists  Wil- 
liam Welwood  and  John  Seidell.  Wel- 
wood  saw  the  intimacy  of  the  land  with 
its  adjacent  sea  as  requiring  national 
retention  of  the  sea  and  its  use  lor  the 
benefit  of  the  people.  Scldcn  amplified 
on  Wcl wood's  work  and  validly  noted 
that  nothing  in  the  nature  of  the  seas 
prevented  either  their  appropriation  or 
claims  to  sovereign  rights  therein.  Thus 
is  presented  the  origin  of  a  conflict  in 
the  interests  of  nations  which  exists  to 
this  day:  the  interests  in  the  free  use  of 
the  world's  oceans  which  all  nations 
share  versus  the  individual  interest  of  a 
slate  in  protecting  its  security  as  well  as 
economic  marine  resources  by  exercis- 
ing sovereignly  and,  thereby,  exclusive 
control  over  a  bell  of  water  adjacent  to 
its  shores. 

An  accommodation  between  such 
competing  positions  was  attempted  in 
1702  by  Cornelius  van  Hynkcrshoek.  a 
judge  of  tin;  Supreme  Court  of  Appeal 
of  Holland,  who  asserled  that  "the 
dominion  of  the  land  ends  where  ihe 
power  of  arms  ends,"  or,  "so  far  as 
cannon  balls  are  projected. *  The  can- 
non shot  distance  was  specified  at  one 
sea  league  by  Caliani,  an  Italian  jurist,  in 
1 782.  The  following  year  Secretary  of 
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State  Jefferson  noted  in  diplomatic 
correspondence  that  the  limit  which  had 
gained  recognition  among  nations  was 
the  maximum  range  of  a  cannon  hall. 
Thereafter  the  United  Stales  recognized 
tin;  sea  league,  or  "three  geographical 
miles"  as  the  extent  of  its  territorial  sea. 
Such  limit  was  also  recognized  by  Great 
Britain,  although  her  early  J 9th  century 
"hovering  acts"  (which  authorized  her 
to  arrest  ships  outside  her  territorial 
waters,  on  the  high  seas,  on  suspicion  of 
smuggling)  ran  counter  to  such  position. 
IJy  the  late  I9lli  century  the  hovering 
acts  had  been  done;  away  with,  and 
Britain  unqualifiedly  accepted  the 
3-mile  limit  of  her  territorial  sovereignty 
in  the  mannnal  sea.7 

From  the  time  of  Crotius  into  the 
present  century,  the  free  use  of  the  seas 
hy  ships  of  all  countries  has  developed 
into  an  internationally  accepted  legal 
principle.  Concomitant  with  that  prin- 
ciple, and  developing  as  a  matter  of 
customary  practice,  is  the  right  of  ships 
to  pass  through  the  territorial  waters  of 
foreign  countries  without  interference 
hy,  or  subjection  to  the  jurisdiction  of, 
the  littoral  stale.  Although  the  concept 
ol  innocent  passage  is  universally  ac- 
cepted as  an  abstract  principle,  the 
practice  of  stales  has  not  been  uniform, 
and  disagreements  exist  today  on  its 
implementation. 

Kfforls  lo  codify  international  law 
began  in  the  19th  century  in  various 
fields,  but  it  was  not  until  the  1920's, 
under  the  direction  of  the  League  of 
Nations,  that  an  effort  was  made  lo 
codify  the  Law  of  the  Sea  in  lime  of 
peace.  The  Conference  for  the  Codifica- 
tion of  International  Law,  held  at  The 
Hague  in  1930,  culminated  several  years 
of  scholarly  preparation.  Although  a 
reasonable  degree  of  agreement  was 
reached  on  oilier  matters,  including 
innocent  passage,  adoption  of  a  conven- 
tion failed  because  the  delegates  were 
unable  to  agree  on  an  internationally 
acceptable  width  of  the  nations'  terri- 
torial seas. 


The  1958  Ccncva  Conference,  on  the 
Law  of  the  Sea,  however,  profiling  from 
the  experience  of  the  1930  Codification 
Conference,  did  reach  sufficient  accord 
to  adopt  four  conventions,  including  a 
Convention  on  the  Territorial  Sea  and 
Contiguous  Zone,  ll  still  failed  to  reach 
agreement  on  a  standard  width  for  the 
territorial  sea,  as  did  its  successor  con- 
ference in  1960. 

From  ihesc  international  conferences 
for  the  codification  of  international  law 
one  particular  trend  is  apparent:  a  grow- 
ing number  of  nations  are  claiming 
territorial  waters  greater  in  breadth  than 
3  miles.  A  U.S.  proposal  at  the  I960 
Hague  Conference  which  woidd  have 
established  a  6-mile  limit  to  territorial 
waters  with  an  additional  6-miIc  con- 
tiguous zone  for  enforcement  of  fishing 
and  other  laws  failed  of  adoption  by 
one  vote.  Most  of  the  new,  so-called 
"emerging  nations"  have  proclaimed 
their  territorial  waters  to  be  12  miles 
wide.10 

How  does  this  affect  the  maritime 
nations  of  the  world?  Cannot  their  ships 
still  transit  territorial  waters  of  foreign 
nations  in  innocent  passage?  As  will  be 
demonstrated  in  later  chapters,  a  nation 
may  deny  innocent  passage  to  foreign 
ships  under  certain  circumstances.  The 
maritime  nations,  and  especially  their 
shipowners  and  shippers  of  cargo,  would 
prefer  to  sail  entirely  on  the  high  seas 
where  ships  have  an  absolute  right  of 
passage  than  to  rely  on  innocent  passage 
through  territorial  waters  where  the 
littoral  state  may,  they  fear,  act  caprici- 
ously in  denying  innocent  passage.  Willi 
many  nations  now  claiming  territorial 
waters  out  to  a  limit  of  12  miles  (or 
more),  the  area  of  the  high  seas  available 
to  such  unrestricled,  unqualified  pas- 
sage-near the  shelter  and  navigational 
reference  points  of  land-has  been  signi- 
ficantly reduced.  It  is  for  this  reason 
that  the  attributes  of  innocent  passage 
have  become  increasingly  important  to 
the  maritime  world. 
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II-NATURE  AND  ATTRIBUTES 
OF  INNOCENT  PASSAGE 

The  nature  of  innocent  passage  (ab- 
solute or  qualified  right)  is  dependent 
upon  the  legal  status  of  the  waters 
which  border  the  maritime  states.  His- 
torically, there  lias  been  disagreement 
on  such  matters.  Relying  on  the  Roman 
and  Grotian  concepts  that  the  seas  are 
incapable  of  appropriation  by  anyone  or 
any  nation,  one  school  postulated  that 
all  of  the  oceans  constitute  the  high  seas 
and  that  the  littoral  states  had  only 
limited  claims  in  their  marginal  waters. 
The  opposing  school  held  that  the  mar- 
ginal waters  were  as  much  property  of 

the  littoral  states  as  their  land  territory, 
fully  subject  to  their  sovereignty  (i.e., 
exclusive  power  to  control  and  regu- 
late). International  law  developments 
of  the  120 Lli  century,  however,  have 
resolved  such  conflict.  The  discussions 
at  the  1930  Codification  Conference, 
the  work  of  the  International  Law 
Commission  preparatory  to  the  1958 
Geneva  Conference  on  the  Law  of  the 
Sea,  as  well  as  the  latter  Conference 
itself,  produced  a  statement  expressive 
ol  customary  international  law,  which 
is  embodied  in  article  I  of  the  Conven- 
tion on  the  Territorial  Sea  and  the 
Contiguous  Zone:  "Article  1.  1.  The 
sovereignly  of  a  State  extends,  beyond 
its  land  territory  and  its  internal  waters, 
to  a  bell  of  sea  adjacent  to  its  coast, 
described  as  the  territorial  sea.  2.  This 
sovereignty   is  exercised   subject  to  the 

provisions  of  these  articles  and  to  other 
rules  of  international  law." 

It  is  thus  apparent  thai  the  sovereign 
rights  of  a  coastal  state  in  its  marginal 
waters  are  not  absolute.  They  are  sub- 
ject to  limitations  imposed  by  the  com- 
munity of  nations  by  means  of  interna- 
tional law.  One  of  these  is  innocent 
passage,  which  can  be  characterized  as  a 
qualification  of  the  coastal  state's  juris- 
diction and  sovereignty  in  its  territorial 
walers.  Although  the  draft  articles 
("Harvard   Research")  presented  to  the 


I9.'U)  Codification  Conference  did  not 
characterize  innocent  passage,  as  a  right, 
the  accompanying  commentary  did,4 
and  the  draft  articles  produced  by  the 
Conference  specified  innocent  passage 
as  a  right.  The  1958  Conference  made 
clear  in  ils  discussions  and  in  the  Con- 
vention on  the  Territorial  Sea  and  Con- 
tiguous /one  that  it  was  indeed  a  right 
enjoyed  by  ships.  Articles  14  through 
23  in  section  111  of  the  1958  Conven- 
tion represented  the  agreement  of  the 
1958  Conference  as  to  the  criteria  of 
innocent  passage. 

To  determine  the  specific  legal  attri- 
butes of  innocent  passage,  the  balance 
of  ibis  chapter  will  examine  the  provi- 
sions ol  the  1958  Convention  and  the 
legislative  intent  behind  them.  While 
this  Convention  may  be  considered  as  a 
recent  authoritative  statement  of  inter- 
national law,  some  shortcomings  must 
be  borne  in  mind.  The  provisions  of  the 
1958  Convention  on  the  Territorial  Sea 
and  Contiguous  /one  do  not  necessarily 
restate  customary  international  law. 
Neither  the  International  Law  Commis- 
sion, which  drafted  a  proposed  conven- 
tion, nor  the  Conference  attempted  a 
mere  restatement  of  existing  custom, 
but  rather  undertook  to  codify  a  set  of 
realistic  rules  for  the  regulation  of  inter- 
national intercourse  in  the  territorial 
seas  and  the  contiguous  zone.  The  Con- 
vention docs,  of  course,  embody  some 
rules  of  customary  international  law, 
and  to  the  extent  that  it  does  it  is 
binding  upon  all  states  whether  they  be 
parties  to  the  Convention  or  not.  Those 
provisions  which  do  not  represent  prior 
international  law  are  binding  ordy  upon 
the  parlies  lo  the  Convention  (until 
those  provisions  receive  such  general 
acceptance  among  the  stales  of  the 
world  as  lo  achieve  the  status  of  cus- 
tomary international  law). 

Another  shortcoming  of  the  Conven- 
tion is  that  il  fails  to  cover  several 
situations  of  importance  such  as  the 
width  of  the  territorial  sea.  whether 
warships    have    an    unlimited    right    of 
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innocent  passage,  and  a  provision  spe- 
cifically applying  lo  multinational  bays 
such  as  the  (lull  of  Aqaha. 

Rights  of  Ships.  Basically,  ships  of  all 
states  may  exercise  the  right  of  innocent 
passage  through  the  territorial  seas  of 
foreign  stales.  Such  a  provision  was 
included  in  the  International  Law  Com- 
mission's draft  articles  which  were  sub- 
mitted lo  the  Conference  for  considera- 
tion. The  original  proposal  was  adopted 
as  article  14,  paragraph  I,  with  only  one 
change.  The  words  "whether  coastal  or 
not"  were  added  lo  describe  further  "all 
stales.'  This  action  emphasized  that 
innocent  passage  was  a  right  accorded  lo 
ships,  rather  than  one  which  depended 
upon  the  reciprocity  between  coastal 
stales. 

In  the  debates  of  the  Conference, 
concern  arose  over  the  Iransit  of  fishing 
boats  and  warships  in  innocent  passage. 
In  question  was  not  whether  such  ves- 
sels had  the  right  of  innocent  passage, 
but  rather  the  conditions  surrounding 
such  passage  and  the  restrictions  which 
the  coastal  state  might  place  on  it. 

Having  slated  the  general  principle  of 
the  right  of  innocent  passage,  the  Con- 
vention goes  on  lo  define  "passage"  in 
article  14,  paragraph  2,  as  "navigation 
through  the  territorial  sea  for  the  pur- 
pose either  of  traversing  that  sea  with- 
out entering  internal  walers,  or  of  pro- 
ceeding to  internal  waters,  or  of  making 
for  the  high  seas  from  internal  waters." 
[Emphasis  added.]  Such  action  rejects 
an  earlier  view  thai  the  aims  of  a  foreign 
vessel  transiting  the  territorial  sea  for 
the  purpose  of  entering  internal  walers 
are  inconsistent  with  the  basis  of  the 
right  of  innocent  passage  because,  il  was 
argued,  the  stains  of  that  vessel  was 
deemed  assimilated  to  that  of  a  ship  in 
port  where  the  jurisdiction  of  the  coast- 
al slate  is  subject  to  no  restriction. 

The  extension  of  innocent  passage  to 
a  ship  transiting  the  territorial  sea  after 
leaving  internal  waters  is  indicative  of 
development   in    international    law.   Al- 


though the  Harvard  Research  in  Interna- 
tional Law,  which  drafted  articles  of  the 
law  of  the  sea  for  presentation  to  the 
19.50  Hague  Codification  Conference, 
had  rejected  the  concept  that  vessels 
entering  or  leaving  a  port  of  the  coastal 
stale  could  be  in  innocent  passage,  the 
Codification  Conference  finally  adopted 
the  same  provision  as  the  1958  Con- 
ference.1 

Thus  the  basic  criterion  for  innocent 
passage  is  movement,  and  to  this  extent 
article  14(2)  reflects  customary  interna- 
tional law.1  !  The  delegates  to  the  Con- 
ference were  in  agreement  with  the 
long-established  principles  that  anchor- 
ing or  "hovering"  in  the  territorial  sea 
broke  innocent  passage  and  subjected  a 
ship  to  the  jurisdiction  of  the  coastal 
stale.12  A  specific  provision  to  thai 
effect  was  introduced  in  the  Conference 
but  was  rejected  as  unnecessary.  The 
exception  to  the  rule  that  stopping  and 
anchoring,  except  as  incidental  lo  or- 
dinary navigation,  will  break  innocent 
passage  is  that  of  force  majeure,  as 
embodied  in  article  14,  paragraph  3. 
The  humanitarian  principle  that  a  ship 
in  distress  from  a  force  majeure  may 
enter  foreign  territorial  waters  and 
anchor  or  may  put  into  port  with 
complete  immunity  from  local  jurisdic- 
tion has  been  long  recognized  in  interna- 
tional law. 

The  most  extended  discussions  at  the 
Conference  related  to  the  problem 
which  is  basic  to  all  considerations  of 
innocent  passage  in  its  relationship  to 
freedom  of  the  seas:  the  proper  balance 
between  the  security  interests  of  the 
coastal  state  and  the  overseas  'states' 
need  lo  navigate  through  territorial  seas 
without  undue  impediment.  Such  de- 
bates centered  around  the  Convention 
provisions  which  defined  "innocent" 
and  those  which  spelled  out  the  rights 
and  dulies  of  the  coastal  states. 

Article  14,  paragraph  4,  first  sen- 
tence, provides  the  basic  definition: 
"Passage  is  innocent  so  long  as  il  is  not 
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prejudicial  to  the  peace,  good  order  or 
security  of  the  coastal  Stale. "  The 
article  which  the  International  Law 
Commission  originally  proposed  had 
read:  "Passage  is  innocent  so  long  as  a 
ship  does  not  use  the  territorial  sea  for 
committing  any  acts  prejudicial  to  the 
security  of  the  coastal  State  or  contrary 
to  the  present  rules  or  to  other  rules  of 
international  law."15  The  proposed 
amendments  to  this  original  provision  as 
well  as  the  ensuing  dehates  are  enlight- 
ening as  to  the  legislative  intent  behind 
the  adopted  provision. 

An  amendment  proposed  by  India 
would  have  added  the  words  "peace, 
good  order  or11  prior  to  "the  security ," 
since  coaslal  stales  had  greater  interests 
than  merely  security,  which  the  United 
Stales  characterized  as  comprehending 
only  military  security.  Such  addi- 
tional interests  include  control  of  im- 
ports, exports,  customs  and  immigra- 
tion, navigation,  and  crime. 

Romania  introduced  an  amendment 
which,  had  it  been  adopted,  would  have 
provided  that  "Passage  is  innocent  as 
long  as  it  is  for  the  normal  course  of  the 
ship....'  [emphasis  supplied),  ex- 
pressing the  view  that  departure  from 
such  a  course  was  sufficient  reason  for 
the  coastal  state  to  exercise  control.  Of 
particular  concern  to  Romania  was  the 
preservation  of  economic  (fishing)  inter- 
ests against  ihe  "practice  of  some  fish- 
ing vessels  of  putting  nets  down  illegally 
while  traversing  the  territorial  sea." 
Against  this  proposal  the  argument  was 
raised  by  several  countries  that  there 
was  no  such  thing  as  a  "normal"  course 
for  a  ship,  since  its  exact  course  was 
determined  by  variable  factors,  includ- 
ing weather,  loading  conditions,  and 
destination. 

The  United  Kingdom  expressed  what 
appeared  to  be  the  majority  view,  that 
the  test  of  innocence  of  passage  was  not 
the  passage  itself,  but  rather  the  manner 
in  which  that  passage  was  carried  out. 
The  debates  centered  on  whether  par- 
ticular   proposed    language    adequately 


conveyed  this  idea  or,  instead,  per- 
mitted the  coastal  stale  to  claim  arbi- 
trarily that  the  fact  of  passage  was 
prejudicial  to  its  interests.  The  Chilean 
delegate's  view  was  that  the  language 
finally  adopted  created  a  presumption 
of  innocence.  In  any  event,  the  deter- 
mination of  such  issue  initially  rests 
with  the  coastal  state.  It  is  in  the  best 
position  to  judge  the  question  of  preju- 
dice to  its  "peace,  good  order  and 
security."  Safeguards  against  a  capri- 
cious claim  include  the  reciprocal  action 
thai  other  coastal  stales  may  take  as 
well  as  world  public  opinion. 

The  second  sentence  of  article  II, 
paragraph  I,  provides  thai  "|  innocent  | 
passage  shall  lake  place  in  conformity 
with  these  articles  and  with  other  rules 
of  international  law."  The  reason  for 
the  split  of  the  International  Law  Com- 
mission's originally  proposed  single  sen- 
tence into  two  separate  sentences  was  to 
deal  with  two  separate  issues:  the  condi- 
tions which  had  to  be  fulfilled  for 
innocent  passage;  and  the  extent  of 
jurisdiction  of  the  coastal  stale.  A  fur- 
ther assurance  was  desired  that  a  viola- 
tion of  a  rule  of  international  law  (such 
as  the  requirement  for  smokeless  fuel) 
which  did  not  prejudice  the  security  of 
the  coastal  slate  could  not  be  made  the 
ground  for  denial  of  innocent  pas- 
sage.19 Therefore,  the  innocence  of 
passage  is  not  determined  by  the  ships 
compliance  with  all  applicable  provi- 
sions of  international  law. 

A  further  concern  of  the  Conference 
was  to  insure  that  fishing  boats  be 
permitted  innocent  passage,  but  that  the 
coastal  slate  be  empowered  to  prohibit 
fishing  by  a  ship  purporting  to  pass 
innocently  through  the  territorial  sea. 
Proposals  for  a  specific  paragraph  cover- 
ing fishing  vessels  were  offered.  One 
which  would  have  required  that  fishing 
gear  be  "stowed  away"  was  criticized  as 
placing  a  burden  on  fishing  vessels 
which  was  not  required  by  all  coun- 
tries.20 Further,  "slowed  away"  is  am- 
biguous 


that     it    does    not    specify 
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where  or  how  gear  is  Lo  he  slowed,  and 
a  ship  may  not  have  time,  before  enter- 
ing territorial  waters,  to  do  more  than 
bring  its  gear  aboard. 

The  United  Stales  and  United  King- 
dom felt  that  a  specific  provision  on 
fishing  vessels  was  superfluous,  since  a 
ship  illegally  fishing  in  territorial  waters 
could  not  be  in  innocent  passage.  The 
provision  adopted  article  14,  paragraph 
5,  conditions  the  innocence  of  passage 
of  fishing  vessels  upon  their  observance 
of  "such  laws  as  the  coastal  slate  may 
make  and  publish  in  order  lo  prevent 
these  vessels  from  fishing  in  the  terri- 
torial  sea.'1 

The  final  paragraph  of  arlicle  14  was 
an  embodiment  of  I  he  prevailing  views 
on  submarines,  as  reflected  in  the  1930 
Codification  Conference:  in  order  to  be 
in  innocent  passage,  "submarines  are 
required  to  navigate  on  the  surface  and 
to  show  their  flag."2  l  In  such  manner, 
submarines  can  give  evidence  of  the 
innocence  of  passage  and  not  constitute 
a  danger  to  other  ships  in  the  territorial 
sea  by  proceeding  beneath  the  surface 
where  they  cannot  readily  be  seen.  It  is 
significant  to  note  the  position  of  this 
paragraph  among  the  "Rules  Applicable 
To  All  Ships,"  so  that  all  submarines, 
both  civilian  and  warships,  are  included. 

Duties  of  Ships.  Where  rights  exist  in 
favor  of  a  party,  there  exist  also  com- 
mensurate duties,  and  innocent  passage 
is  no  exception.  Article  17  restates 
preexisting  international  law  in  requir- 
ing ships  in  innocent  passage  to  comply 
with  the  laws  and  regulations  enacted 
by  the  eoaslal  state.  The  balancing  of 
interests  between  ship  and  coastal  stale 
is  found  in  the  provision  thai  "the  laws 
and  regulations  enacted  by  the  coastal 
stale  |  be  |  in  conformity  with  these 
arlieles  and  other  rules  of  international 
law."  Thus  this  artiele  would  not  recog- 
nize a  duty  on  ships  in  innocent  passage 
lo  comply  with  a  law  which  denied 
innocent  passage  in  contravention  of 
international  law.  Lest  coastal  slates  he 


templed  to  require,  by  law  or  regula- 
tion, levies  of  duties  to  be  paid  by  ships 
in  innocent  passage,  article  18,  para- 
graph 1 ,  specifies  that  "no  charge  may 
be  levied  upon  foreign  ships  by  reason 
only  of  their  passage  through  the  terri- 
torial sea."  Paragraph  2  recognizes  the 
inherent  right  of  a  coastal  stale  to  make 
charge,  without  discrimination,  for  ser- 
vices actually  rendered  (such  as  pilotage, 
towing,  et  cetera). 

Rights  of  States.  The  rights  of  coastal 
states  with  respect  to  ships  in  innocent 
passage  are  set  forth  in  article  1 6  of  the 
Convention.  The  first  two  paragraphs, 
winch  recognize  a  slate's  power  lo  "take 
the  necessary  steps  in  its  territorial  sea 
to  prevent  passage  which  is  not  inno- 
cent" and  to  deal  with  ships  proceeding 
to  internal  waters  did  not  engender 
controversy  at  the  conference. 

Paragraphs  3  and  4,  however,  re- 
vealed differences  of  opinion  of  what 
the  law  should  be  with  respect  to  a 
state's  suspension  of  innocent  passage  in 
territorial  waters,  generally,  and  in 
strails,  in  particular. 

The  principal  international  legal  pre- 
cedent for  discussion  of  these  points  is 
the  decision  of  the  International  Court 
of  Justice  in  the  Corfu  Channel  case. 
The  facts  of  the  controversy  were  as 
follows:  on  22  October  1946,  the  Brit- 
ish destroyers  Saurnarez  and  Volage,  in 
company  with  two  cruisers,  left  the  port 
of  Corfu  and  proceeded  northward 
through  a  channel  in  the  North  Corfu 
Strait.  Saurnarez  struck  a  mine,  sustain- 
ing heavy  damage  and  personnel  casual- 
ties. While  assisting  Saurnarez*  Volume 
likewise  struck  a  mine.  On  13  November 
1946  the  British  found  a  moored  mine- 
field in  Albanian  territorial  waters, 
where  its  two  ships  had  been  damaged, 
and  swept  it.  Karlier,  in  May  1946,  two 
British  cruisers  had  traversed  the  strait, 
and  Albanian  guns  had  fired  upon  them. 

The  legal  issues  presented  were 
whether  warships  could  transit  the  strait 
lying    in   Albanian   territorial    waters   in 


372 


innocent  passage  without  the  permission 
of  Albania,  whether  the  fact  of  their 
passage  prejudiced  Albania's  security, 
what  duties  were  incumbent  upon  Al- 
bania to  give  notice  ol  the  navigational 
hazard  (although  Albania  disclaimed 
any  knowledge  of  the  mining  or  per- 
petrator thereof,  the  Court  found  con- 
structive knowledge),  and  whether  the 
United  Kingdom  violated  Albania's 
sovereignty  by  resorting  to  self-help  in 
clearing  the  minefield  without  Albania's 
permission. 

Albania  contended  that  the  North 
Corfu  Channel  did  not  belong  to  the 
class  of  international  maritime  channels 
through  which  a  right  of  passage  ex- 
isted, since  it  was  a  route  of  secondary 
importance  and  not  even  a  necessary 
route  between  two  portions  of  the  high 
seas. 

The  Court  held  that  the  determina- 
tive factor  was  the  strait's  geographical 
situation  as  connecting  two  portions  of 
the  high  seas  and  the  fact  of  its  use  for 
international  navigation.  It  specifically 
rejected  the  contention  that  the  strait 
must  be  a  necessary  route  between  two 
portions  of  the  high  seas  to  establish  an 
international  right  of  passage.  After 
noting  the  considerable  use  which  had 
been  made  of  the  channel,  the  court 
decided  that  the  "North  Corfu  Channel 
should  be  considered  as  falling  under 
the  category  of  international  maritime 
thoroughfares,  through  which  passage 
cannot  be  prohibited  in  time  of  peace 
by  a  coastal  state."25 

Albania  contended  further  that  the 
destroyers'  passage  on  22  October  1946 
was  not  innocent  and  therefore  violated 
Albanian  sovereignty.  In  support  Al- 
bania argued,  inter  alio,  that  the  passage 
took  place  not  for  ordinary  navigation 
but  in  a  political  mission.  Kvidence  from 
the  United  Kingdom  had  showed  that 
one  of  the  purposes  of  the  passage  was 
to  test  Albania's  attitude  (Albania  had 
fired  on  passing  British  warships  on  15 
May  1946);  ensuing  diplomatic  corre- 
spondence  had  revealed  Albania's  view 


that  warships  might  not  transit  her 
territorial  sea  without  prior  notification. 
The  Court  therefore  analyzed  the  man- 
ner in  which  the  passage  was  performed. 
The  ships'  guns  had  been  placed  in  their 
normal  stowage  position.  Personnel, 
however,  were  at  action  stations.  Find- 
ing that  the  latter  precaution  was  rea- 
sonable, the  Court  held  that  the  United 
Kingdom  did  not  violate  Albania's 
sovereignty  by  sending  her  ships 
through  Albanian  territorial  waters  on 
22  October  1946.26 

The  Court  found,  however,  that  the 
United  Kingdom's  "self-help"  ol  sweep- 
ing the  minefield  on  13  November  1940 
against  the  expressed  will  of  the  Albani- 
an Government  could  not  be  justified. 
This  show  of  force  by  a  number  of 
warships,  which  remained  in  Albanian 
territorial  waters  for  some  time,  could 
not  constitute  innocent  passage  and 
therefore  violated  Albanian  sovereignty. 
No  payment  of  damages  was  required  of 
the  United  Kingdom,  however. 

Conversely,  the  Court  found  Albania 
liable  in  damages  to  the  United  King- 
dom for  breach  of  its  coastal  states 
duty  to  warn  of  a  known  navigational 
hazard. 

The  Court  held  that  warships  might 
enjoy  the  right  of  innocent  passage 
without  first  obtaining  permission  from 
the  coastal  state.  Thus  the  two  passages 
of  British  warships,  in  May  and  October 
1940,  were  innocent  inasmuch  as  the 
ships  were  navigating  through  the  strait 
without  prejudicing  Albania's  security. 
The  British  warships'  actions  of  remain- 
ing within  Albanian  waters  while  sweep- 
ing mines  in  November  1940  were  preju- 
dicial to  Albania,  hence  there  was  no 
innocent  passage. 

A  further  holding  was  that  Albania 
could  not  restrict  passage  through  a 
strait  connecting  two  portions  of  the 
high  seas. 

Thus  the  Conference  had  before  it  a 
judicial  decision  which  it  might  confirm 
by  codification  or  overrule  by  failing  so 
to  do.  It  chose  to  codify  the  decision,  in 
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part,  in  article  16,  paragraph  4,  which 
prohibits  "suspension  of  the  innocent 
passage  of  foreign  ships  through  straits 
which  are  used  for  international  naviga- 
tion between  one  part  of  the  high  seas 
and  another  part  of  the  high  seas. 

Tile  draft  proposal  of  the  Interna- 
tional Law  Commission  would  have 
limited  the  prohibition  on  suspending 
innocent  passage  to  "straits  normally 
used  for  international  navigation  be- 
tween two  parts  of  the  high  seas."  The 
Commission  commented  that  inclusion 
of  the  word  "normally"  reflected  the 
thrust  of  the  ICJ  decision  in  the  Corfu 
Channel  case.  The  Conference,  how- 
ever, did  not  so  read  the  Corfu  Channel 
decision  and  rejected  such  wording.  The 
Netherlands  representative  explained 
that  "normally"  had  been  dropped  be- 
cause it  was  considered  that  "paragraph 
4  should  apply  to  sea-lanes  actually  used 
by  international  navigation."28  The 
Conference's  other  change  was  to  ex- 
pand on  the  Corfu  Channel  case  and  to 
extend  the  prohibition  on  suspending 
innocent  passage  through  straits  to 
those  connecting  the  high  seas  and  the 
territorial  waters  of  another  state.  The 
explanation  given  was  that  this  "re- 
flected existing  usage  safeguarding  the 
right  to  use  straits  linking  the  high  seas 
with  the  territorial  sea  of  a  State."2  9 

Saudi  Arabia  strongly  dissented  to 
deletion  of  the  word  "normally,"  main- 
taining that  "innocent  passage  could  be 
exercised  ordy  in  recognized  interna- 
tional seaways;  it  could  not  ...  be  in- 
voked by  ships  using  the  North-West 
Passage,  which  had  never  been  used  for 
regular  international  navigation."30 

Saudi  Arabia  further  contested  the 
proposition  that  international  law  pro- 
vided a  right  of  innocent  passage 
through  straits  connecting  the  high  seas 
with  an  internal  sea  or  the  territorial  sea 
of  a  particular  state,  citing  the  Corfu 
Channel  case  for  support.3  The  weak- 
ness of  such  argument  is  that  the  Court 
was  only  dealing  with  a  strait  linking 
two  portions  of  the  high  Bens,  therefore 


had  no  need  to  lace  the  further  question 
of  straits  connecting  high  seas  with 
territorial  seas.  The  Saudi  Arabian  dele- 
gate concluded:  "...  the  amended  text 
no  longer  dealt  with  general  principles 
of  international  law,  but  had  been  care- 
fully tailored  to  promote  the  claims  of 
one  State."  2  When  article  16  came  up 
for  discussion  later  in  plenary  session, 
the  United  Arab  Republic  delegate  at- 
tempted unsuccessfully  to  obtain  a  vote 
on  article  16,  paragraph  4,  separately,  in 
an  effort  to  reinstate  the  International 
Law  Commission's  original  draft  word- 
ing. Such  effort  was  concurred  in  by  the 
Saudi  Arabian  delegate,  who  reiterated 
his  charge  that  "paragraph  4  had  been 
drafted  with  one  particular  case  in 
view."33  He  obviously  was  referring  to 
the  Israeli  claim  of  innocent  passage 
through  the  Straits  of  Tiran  and  Cull  of 
Aqaba. 

Notwithstanding  the  Arab  challenge, 
paragraph  4  of  article  16  was  adopted  in 
the  hirst  Committee  by  a  close  vote,  3L 
to  30,  with  10  abstentions.  Voting 
against  were  the  Arab  countries  of 
North  Africa  and  the  Middle  Last,  as 
well  as  Communist  bloc  countries.  In 
plenary  session,  article  16,  as  a  whole, 
was  adopted  by  a  62  to  1  vote,  with  9 

i  •  3  4 

abstentions. 

Willi  regard  to  paragraph  3  of  article 
16  (suspension  of  innocent  passage  in 
territorial  waters),  there  was  a  disagree- 
ment over  the  word  "temporarily." 
Romania  introduced  a  proposal  to  de- 
lete it:  the  effect  would  thus  have  been 
to  give  the  coastal  state  latitude  in 
denying  innocent  passage  through  its 
territorial  waters  without  any  time  con- 
straint. This  proposal  was  not  put  to  a 
vote;     "temporarily"     therefore      re- 

1  35 

mamed. 

The  International  Law  Commission 
draft  of  article  16,  paragraph  .'J,  was 
extensively  reworded,  but  such  changes 
merely  constituted  improvements  in  the 
wording  and  did  not  make  any  changes 
of  substance.  As  adopted,  it  provides  for 
the   temporary   suspension  of  innocent 
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passage  by  llic  coastal  state  in  the 
territorial  sea  if  such  action  is  "essential 
for  the  protection  of  its  security. "  In 
the  First  Committee  the  United  King- 
dom delegates  noted  the  desirability  of 
wording  this  provision  in  such  a  way  as 
to  create  an  "objective"  standard  for 
the  determination  of  prejudice  to  the 
security  of  the  coastal  state.  In  reply, 
the  Indian  delegate  noted  that  security 
questions  should  be  determined  by  the 
coastal  state,  since  it  is  in  the  best 
position  to  have  access  to  and  to  evalu- 
ate the  relevant  evidence.  This  view 
prevailed,  and  although  there  was  some 
further  disagreement  on  the  question  of 
which  wording  best  accommodated  the 
interests  of  coastal  states  and  interna- 
tional shipping,  the  present  wording  of 
article  16,  paragraph  3,  was  adopted  by 
the  First  Committee  by  a  vote  of  31  to 
27,  with  5  abstentions. 

Thus  it  can  be  seen  that  article  16, 
while  staling  the  rights  of  coastal  states 
to  protect  their  security  interests  with 
respect  to  innocent  passage,  does  limit 
such  rights:  innocent  passage  cannot  be 
suspended  through  straits  connecting 
the  high  seas  with  either  the  high  seas  or 
the  territorial  waters  of  a  foreign  slate; 
in  other  territorial  waters,  it  may  only 
be  temporarily  suspended  in  specified 
areas,  and  due  publication  of  such  fact 
must  be  made. 

Duties  of  States.  The  legislative  ef- 
lort  of  the  Conference  regarding  the 
duties  of  the  coastal  stales  served  to 
limit  their  liability.  The  International 
Law  Commission's  draft  proposal, 
which  represented  an  effort  to  codify  a 
novel  area  of  international  law,  would 
have  required  the  coastal  stales  to  "en- 
sure respect  for  innocent  passage 
through  the  territorial  sea  and  .  .  .  not 
allow  the  said  sea  to  be  used  for  acts 
contrary  to  the  rights  of  other 
stales."  This  provision  was  seen  as 
placing  the  coastal  stale  under  a  duty  to 
police  its  territorial  waters  so  that  one 
foreign  slate  might  not  impinge  upon 
the    rights   ol    another,  and   to   remove 


obstacles  to  innocent  passage.  The  Inter- 
national Law  Commission  believed  that 
that  provision  re  (lee  led  the  Interna- 
tional Court  of  Justice  ruling  in  the 
Corfu  Channel  case,  but  such  view  was 
contested  by  the  United  States  as  obiter 
dictum  and  not  intended  to  state  a 
codifiable  rule  of  law.38 

Fearing  an  absolute  liability  which 
could  impose  an  undue  economic  bur- 
den on  coastal  stales,  the  United  States 
proposed  deletion  of  this  provision.  The 
U.S.  proposal  was  adopted,  and  the 
first  paragraph  of  article  15,  dealing 
with  duties  of  coastal  stales,  reads 
simply:  "The  coastal  State  must  not 
hamper  innocent  passage  through  the 
territorial  sea." 

The  second  paragraph  of  article  15, 
as  proposed  by  the  International  Law 
Commission  reads,  "The  coastal  State  is 
required  to  give  due  publicity  to  any 
danger  to  navigation  of  which  it  has 
knowledge."  The  Conference  feared 
that  this  requirement,  as  well,  was  too 
broad  and  imposed  the  duty  on  coastal 
states  to  give  notice  of  dangers  no 
matter  where  they  be  located.  Such  a 
burden  was  deemed  inordinate  and  the 
limitation  "within  its  territorial  sea" 
was  added. 

The  Conference  thus  incorporated 
the  thrust  of  the  Corfu  Channel  decision 
into  the  Convention,  as  the  Interna- 
tional Court  of  Justice  had  in  large 
measure  predicated  the  Albanian  lia- 
bility on  the  failure  to  give  appropriate 
publicity  to  a  known  danger  to  naviga- 
tion within  ils  territorial  waters. 

Article  IB,  which  prohibits  coastal 
states  from  levying  charges  on  ships  in 
innocent  passage  except  for  services 
actually    rendered,    is   identical    to    the 

article  drafted  by  the  Second  Commit- 
tee at  the  1930  Codification  Con- 
ference. l  It  acknowledges  the  eco- 
nomic value  of  the  right  of  innocent 
passage  to  the  commercial  ships  of  the 
world  and  emphasizes  again  the  policy 
that  coastal  slates  not  interfere  with 
passing  ships. 
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Warships.  May  warships  enjoy  the 
right  of  innocent  passage  in  time  of 
peace?  Js  such  right  dependent  on  either 
prior  notification  to,  or  the  permission 
of,  the  coastal  state?  No  other  aspect  of 
innocent  passage  is  more  controversial. 
One  view  is  that  warships  should  "not 
enjoy  an  ahsolute  legal  right  to  pass 
through  a  state's  territorial  waters  any 
more  than  an  army  may  cross  the  land 
territory. "  The  rationale  behind  this 
view  is  that  foreign  warships  hy  their 
very  nature  pose  a  threat  whereas  mer- 
chant ships  do  not,  and  that  the  world 
interests  which  exist  in  the  case  of 
freedom  of  the  seas  for  merchant  ships 
are  absent  in  the  case  of  passage  of 
warships. 

The  opposing  view,  espoused  by  the 
United  States  and  less  than  a  majority 
of  the  states  represented  at  the  Con- 
ference, is  that  warships  do  have  a  right 
of  innocent  passage,  as  was  held  in  the 
Corfu  Channel  case. 

The  1930  Codification  Conference 
draft  proposals  on  warships  reflected 
the  more  liberal  view;  the  Interna- 
tional Law  Commission,  however,  pro- 
posed an  article  which  would  have  made 
the  passage  of  warships  "subject  to 
previous  notification  or  authorization," 
and  the  First  Committee  reported  such 
a  provision.  The  words  "or  authoriza- 
tion" were  deleted  from  the  article  by 
separate  vote,  with  the  U.S.S.R.  voting 
to  retain  them  on  the  basis  that  every 
state,  in  the  exercise  of  its  sovereignly, 
should  be  able  to  require  prior  authori- 
zation of  foreign  warships.  Saudi 
Arabia  voted  to  retain  the  requirement 
for  prior  authorization  of  warship  pass- 
age, noting  that  "a  warship  could  not  be 
regarded  as  a  vehicle  of  peaceful  com- 
munication, and  unauthorized  passage 
was  tantamount  to  violation  of  the 
rights  of  coastal  states  and  to  aggression 
against  them."  The  proposed  article  24, 
as  amended  to  require  only  prior  notifi- 
cation for  the  innocent  passage  of  war- 
ships, failed  of  adoption  (43  for,  24 
against,    12   abstentions)  because  it  did 


not  receive  the  requisite  two-thirds  ma- 
jority. The  "no"  votes  included  the 
Communist  bloc  and  Arab  countries, 
which  had  so  vociferously  supported  the 
requirement  for  prior  authorization. 
Thus  the  Convention  contains  no  provi- 
sion according  states  the  right  of  inno- 
cent passage  for  their  warships. 

(Article  23,  originally  article  25  of 
the  International  Law  Commission's 
draft  convention,  is  the  only  rule  ap- 
plicable specifically  to  warships.  It  re- 
quires warships  to  comply  with  the 
regulations  of  the  coastal  stale.  For 
failure  of  compliance  with  such  regula- 
tions and  the  coastal  state's  request  for 
compliance,  the  warships  may  be 
ordered  to  leave  the  territorial  sea.  This 
provision  was  adopted  by  a  76-0- L 
vote.) 

However,  the  International  Court  of 
Justice  based  its  Corfu  Channel  case 
holding  that  warships  do  enjoy  a  right 
of  innocent  passage,  without  the  neces- 
sity for  cither  prior  notification  to  or 
authorization  from  the  coastal  stale, 
upon  evidence  that  such  was  the  general 
praclice  of  states.  Notwithstanding 
the  failure  of  the  1958  Law  of  the  Sea 
Conference  to  include  prior  notification 
or  permission  as  a  prerequisite  to  the 
innocent  passage  of  warships,  a  con- 
siderable number  of  states  favor  such  a 
rule.  Included  in  this  group  are  the 
Soviet  bloc  and  Arab  states,  as  demon- 
strated by  the  vote  on  the  International 
Law  Commission's  proposed  article  24 
and  the  reservations  lodged  by  several 
states  at  the  time  of  signing  the  Con- 
vention.47 

Accordingly,  it  would  appear  that 
the  present  atlitude  of  a  majority  of 
stales  accepts  a  right  of  innocent  pass- 
age for  warships-hut  oidy  if  it  be 
subject  to  a  greater  measure  of  regula- 
tion than  is  the  case  with  nonwarships. 

Coastal  Slate  Sovereignty,  Flag  State 
Jurisdiction,  and  Ship  Immunity.  Like 
the  1930  Codification  Conference,  the 
International     Law    Commission    in    its 
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draft  articles  20  and  21  (criminal  and 
civil  jurisdiction)  sought  not  to  promul- 
gate specific  rules  resolving  the  conflict 
between  the  inherent  jurisdiction  of  the 
coastal  state  over  its  territorial  waters 
and  the  jurisdiction  of  the  Hag  state 
over  its  ships  while  they  transit  foreign 
territorial  waters.  Instead,  established 
principles  were  set  forth  for  guidance: 
that  the  coastal  state  would,  as  a  general 
rule,  refrain  from  exercising  criminal 
jurisdiction  over  a  passing  ship  unless 
the  impact  of  the  crime  affected  the 
coastal  stale  or  disturbed  its  peace, 
order,  and  tranquility,  or  unless  its 
assistance  was  req nested  by  the  ship 
captain  or  consul  of  the  flag  country.  A 
new  provision  wis  included  for  the 
suppression  of  drug  traffic.  These  rules 
recognized,  however,  the  power  of  the 
coastal  state  to  exercise  its  jurisdiction 
and  in  no  way  restricted  it.  The  same 
philosophy  applied  to  the  exercise  of 
civil  jurisdiction:  the  coastal  state 
should  not  (but  still  may)  stop  or  arrest 
foreign  ships  except  insofar  as  civil 
obligations  attach  to  the  current  voyage, 
or  in  the  case  of  a  ship  leaving  internal 
waters  or  lying  in  the  territorial  sea 
(article  20). 

(Government  civilian  vessels  in  com- 
mercial service  are  assimilated  to  the 
status  of  merchant  vessels  by  article  21; 
Government  civilian  vessels  not  op" 
erated  for  commercial  purposes  are  gov- 
erned by  the  provision  of  articles  14 
through  J  9  but  arc  not  subject  to  the 
civil  jurisdiction  of  article  20  (articles 
21,22). 

In  sum,  the  1958  Convention  recog- 
nizes the  jurisdiction  of  the  littoral 
sovereign  over  vessels  in  his  territorial 
sea  and,  consistent  with  an  accommoda- 
tion between  that  sovereign's  power  and 
the  free  use  of  the  seas,  does  not  forbid 
the  littoral  state  to  exercise  jurisdiction, 
but  merely  exhorts  him  not  to  do  so-in 
accordance   with   the  stated  guidelines. 

Innocent  Passage  in  Time  of  War. 
The     19.18    Convention    fails    to    stale 


whether  it  is  applicable  in  both  war  and 
peace.  The  International  Law  Commis- 
sion's commentary  on  its  draft  Conven- 
tion on  tin;  Law  of  the  Sea  staled  that 
the  drall  articles  it  developed  were  to 
apply  only  in  lime  of  peace.4  Al- 
though there  was  some  discussion  al  the 
Conference  lo  the  effect  that  the  ar- 
ticles considered  had  only  peacetime 
application,  the  Convention  on  the  Ter- 
ritorial Sea  and  Contiguous  Zone  is 
silent  on  this  point. 

It  should  be  noted,  however,  that 
article  10  of  Hague  Convention  XIII  of 
1907,  concerning  the  rights  and  dulies 
of  neutral  powers  in  time  of  war, 
recognizes  that  a  right  of  passage  of 
belligerent  warships  through  a  neutrals 
territorial  waters  exists.  9  Although 
such  passage  is  not  qualified  with  the 
adjective  "innocent,1'  the  construe  lion 
placed  upon  "mere  passage"  indicates 
that  it  is  intended  to  apply  as  "innocent 
passage." 

The  A  It  mark  incident  in  World  War 
II  illustrates  the  problems  and  some 
practice  with  regard  lo  innocent  passage 
in  lime  of  war. 

In  1940  the  Altmark,  a  German  naval 
auxiliary,    was   returning    to    Germany 

from  the  South  Atlantic  with  about  .'}()() 
British  prisoners  of  war.  She  took  a 
circuitous  route  which  brought  her 
within  Norwegian  territorial  waters  for  a 
distance  of  several  hundred  miles.  The 
\  It  mark  was  hailed  by  a  Norwegian 
torpedo  boat  and  in  reply  to  inquiry 
stated  that  it  had  no  citizens  or  mem- 
bers of  armed  forces  of  any  belligerent 
aboard.  Subsequently,  still  within  Nor- 
wegian waters,  a  British  destroyer 
boarded  the  Alt  mark  and  liberated  the 
prisoners.  Norway  protested  ihc  in- 
fringement of  her  sovereignty  and  viola- 
tion of  her  neutrality. 

This  situation  presented  the  issues  of 
whether  a  belligerent  warship  enjoys  a 
right  of  innocent  passage  through  neu- 
tral waters  and,  if  so,  whether  such 
passage  is  subject  lo  any  restrictions.  In 
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exchanges  of  diplomatic  correspon- 
dence, Britain  contended  that  the 
Altmnrk  was  making  belligerent  use  of 
Norway's  territorial  waters  and  there- 
fore could  not  have  been  in  "mere 
passage"  and  that  Norway  had  a  duty  to 
ascertain  whether  the  Altmark's  passage 
constituted  belligerent  activity  in  viola- 
tion of  Norway's  neutrality.  Norway 
had  respected  the  immunity  enjoyed  by 
the  foreign  warship  and  took  no  action 
to  impede  its  passage  beyond  verifying 
its  character  as  a  warship. 

Britain  conceded  that  "mere  pass- 
age" in  article  10  of  Hague  Convention 
X  IT  I  denoted  innocent  passage  but  con- 
strued the  distance  and  duration  in- 
volved in  Allmark's  passage  as  defeating 
its  innocence,  inasmuch  as  this  Conven- 
tion prohibits  belligerents  from  engaging 
in  military  operations  in  neutral  terri- 
torial waters.  Britain  contended  that  the 
result  of  Altniark's  choice  of  route  was 
to  obtain  a  shield  against  attack  by 
virtue  of  Norway's  neutrality. 

Notwithstanding  the  different  in- 
ferences drawn  by  Britain  and  Norway 
from  the  factual  situation  presented  by 
the  AUmark's  passage,  both  agreed  that 
customary  international  law  permitted  a 
belligerent  warship  to  navigate  in  inno- 
cent passage  through  neutral  territorial 
waters.5  Despite  the  provisions  of 
article  12  of  Hague  Convention  XJ1I,53 
neither  Britain  nor  Norway  regarded  the 
fact  that  Altmark's  passage  through 
territorial  waters  exceeded  24  hours  as  a 
violation  of  the  Convention  but  rather 
as  evidence  bearing  on  the  innocence  of 
the  passage. 

Since  learned  writers  on  international 
law  accord  to  the  coastal  neutral  state 
the  right  to  deny  innocent  passage  in  its 
territorial  waters  to  all  belligerents  with- 
out discrimination  if  it  so  chooses,  and 
Hague  Convention  XIII  is  inexplicit,  it 
appears  that  belligerent  warships  enjoy 
only  a  conditional  right  of  innocent 
passage.  The  position  of  the  U.S. 
Navy  on  this  matter  appears  in  article 
443   of  the  Lam  of  Naval  Warfare:   "a. 


Passage  Through  Territorial  Sea.  A  neu- 
tral state  may  allow  the  mere  passage  of 
warships,  or  prizes,  of  belligerents 
through  its  territorial  sea."5  The 
amplifying  footnote  to  this  provision 
reads,  in  part: 

.  .  .  Thus,  the  'mere  passage'  that  may 
be  granted  to  belligerent  warships 
through  neutral  territorial  waters  must 
be  of  an  innocent  nature,  in  the  sense 
that  it  must  be  incidental  to  the 
normal  requirements  of  navigation  and 
not  intended  in  any  way  to  turn 
neutral  waters  into  a  base  of  opera- 
tions. In  particular,  the  prolonged  use 
of  neutral  waters  by  a  belligerent  war- 
ship cither  for  the  purpose  of  avoiding 
combat  with  the  enemy  or  for  the 
purpose  of  evading  capture,  would 
appear  to  fall  within  the  prohibition 
against  using  neutral  waters  as  a  base  of 
operations.56 

With  respect  to  the  passage  rights  of 
belligerents  inter  se,  a  belligerent  is 
entitled,  as  a  matter  of  customary  inter- 
national law,  to  prevent  the  passage  of 
an  opposing  belligerent's  ships  or  of 
cargo  destined  for  him.5  7 

III-RECENT  INCIDENTS 
INVOLVING  INNOCENT  PASSAGE 

With  the  recent  legal  history  of  inno- 
cent passage  thus  set  forth,  this  chapter 
will  undertake  an  analysis  of  the  two 
1967  events  of  international  significance 
in  which  the  issue  of  the  practical 
application  of  the  foregoing  rules  and 
principles  arose:  the  United  Arab  Re- 
public's denial  of  innocent  passage  to 
Israeli  shipping  through  the  Straits  of 
Tiran  and  Gulf  of  Aqaba,  which  proved 
to  be  a  casus  belli  for  the  ensuing  war, 
and  the  Union  of  Soviet  Socialist  Re- 
public's denial  of  innocent  passage 
through  the  Vilkitsky  Straits  to  two 
U.S.  Coast  Guard  icebreakers. 

Straits  of  Tiran  and  Gulf  of  Aqaba. 

On  22  May  1967,  President  Nasser  of 
the  United  Arab  Republic  announced 
that  his  country  would  prevent  Israeli 
ships  and  other  ships  carrying  strategic 
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cargo  from  transiting  the  Straits  of 
Tiran  at  the  entrance  to  the  Gulf  of 
Aqaba.1  This  action  followed  with- 
drawal of  the  United  Nations  Expedi- 
tionary Force  (UNEF)  from  the  Egypt- 
Israel  border  and  from  Sharm-El-Sheikh, 
a  fortification  overlooking  the  Straits  of 
Tiran  from  which  that  waterway  can  he 
militarily  controlled.2  (Previously, 
Egypt  had  blockaded  the  Gulf  of  Aqaba 
to  Israeli  shipping  from  1948  to  1957.) 

This  action  by  Egypt,  which  had 
been  coupled  with  a  massing  of  armed 
forces  along  her  border  with  Israel, 
evoked  consternation  and  protest  from 
the  major  maritime  nations  of  the 
world,  the  United  Kingdom  and  the 
United  States,  and  the  issues  were  de- 
bated in  the  Security  Council  of  the 
United  Nations  in  late  May  1967. 3  The 
basic  issue  posed  by  the  Egyptian  block- 
ade was  the  legality  of  such  action,  in 
opposition  to  the  claim  of  Israel  to  the 
right  of  innocent  passage  through  the 
Straits  of  Tiran  and  Gulf  of  Aqaba  to 
her  southern  port  of  Elath. 

The  legal  arguments  of  the  United 
Arab  Republic  and  Israel  were  expressed 
in  the  U.N.  debate.  As  will  be  seen,  they 
are  based  upon  two  different  sets  of 
operative  facts. 

The  position  of  the  United  Arab 
Republic  is  twofold.  First,  the  Gulf  of 
Aqaba  is  an  Arab  "closed  sea"  and 
therefore  constitutes  internal  waters  of 
the  littoral  states.  International  law 
recognizes  a  right  of  innocent  passage 
through  the  territorial  sea,  but  no  such 
right  exists  as  to  a  state's  internal 
waters.  Apparently  aware  of  the  provi- 
sions of  article  16,  paragraph  4,  of  the 
Convention  on  the  Territorial  Sea  and 
Contiguous  Zone,  prohibiting  the  sus- 
pension of  innocent  passage  through 
international  straits  connecting  the  high 
seas  with  the  territorial  sea  of  another 
state,  the  United  Arab  Republic  main- 
tains that  Israel  has  no  territorial  sea  in 
the  Gulf  of  Aqaba  because  her  presence 
at  Elath  was  the  product  of  aggression. 
Such   aggression,  it  is  argued,  occurred 


after  the  Egypt-Israel  Armistice  Agree- 
ment in  1949,  and  the  applicable  inter- 
national law  doctrine  is  that  belligerent 
occupation  cannot  be  legally  converted 
into  sovereignty,  unless  the  state  of  war 
was  concluded  by  a  peace  treaty. 

The  second  part  of  the  U.A.R.  posi- 
tion is  thai  the  Armistice  Agreement  of 
1949  served  only  to  end  hostilities 
between  Egypt  and  Israel  and  did  not 
terminate  the  state  of  belligerency  be- 
tween the  disputants.  Therefore,  Egypt 
was  perfectly  within  her  rights  as  a 
belligerent  to  blockade  Israeli  shipping 
and  goods  from  the  Straits  of  Tiran  and 
Gulf  of  Aqaba,  and  Israel  had  no  right 
of  innocent  passage  therein.  This  latter 
argument,  if  the  underlying  basic  as- 
sumption ol  continued  belligerency 
since  1918  is  accepted,  dors  riol  depend 
upon  the  validity  of  the  "internal 
waters"  claim. 

In  support  of  its  claim  that  the  Gulf 

of  Aqaba  consists  entirely  of  the  in- 
ternal waters  of  the  three  littoral  states 
(U.A.R.,  Jordan,  Saudi  Arabia)  having  a 
legitimate  sovereign  presence  on  the 
gulf,  the  United  Arab  Republic  cited  the 
example  of  the  Gulf  of  Fonscca  and  the 
judicial  decision  thereon. 

The  Gulf  of  Fonseca  case  was  an 
action  brought  in  the  Central  American 
Court  of  Justice  to  set  aside  a  Nicara- 
guan  grant  to  the  United  States  of  a 
99-year  right  to  operate  a  naval  base  on 
Nicaraguan  territory  bordering  the  Gulf 
of  Fonseca.5  El  Salvador  and  Costa 
Rica,  both  littoral  on  the  gulf,  objected 
to  the  grant.  Although  there  was  no 
dispute  between  the  parties  that  the 
waters  of  the  gulf  were  jointly  owned 
and  were  a  "closed  hay,"  Nicaragua 
claimed  that  they  should  be  divided  by 
extending  the  land  boundaries,  whereas 
Costa  Rica  claimed  that  the  three  stales 
had  joint,  undivided  ownership.  In  sus- 
taining the  Costa  Rican  claim,  the  Court 
determined  that  the  Gulf  of  Fonscca 
"belongs  to  the  special  category  of 
historic  hays  and  is  the  exclusive  prop- 
erly of  El  Salvador,  Honduras  and  Nica- 
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ragua."  Its  rationale  was  that  the  Gull 
of  Fonscca 

.  .  .  combines  all  the  characteristics  or 
conditions  that  the  text  writers  on 
international  law,  the  international  law 
institutes  and  the  precedents  have  pre- 
scribed as  essential  to  territorial  waters, 
to  wit,  secular  or  immemorial  posses- 
sion accompanied  by  animo  domini 
both  peaceful  and  continuous  and  by 
acquiescence  on  the  part  of  other 
nations,  the  special  geographical  con- 
figuration that  safeguards  so  many 
interests  of  vital  importance  to  the 
economic,  commercial,  agricultural  and 
industrial  life  of  the  riparian  Stales  and 
the  absolute,  indispensable  necessity 
that  those  States  should  possess  the 
Gulf  as  fully  as  required  by  those 
primordial  interests  and  the  interest  of 
national  defense.6 

The  Court  held  that  the  gulf  waters 
were  jointly  owned  internal  waters,  sub- 
ject to  the  territorial  sea  of  each  coastal 
state.7 

Before  the  Security  Council  the 
U.A.K.  related  the  historical  facts  that 
the  Gulf  of  Aqaba  had  been  under 
continuous  Arab  control  for  over  1,000 
years  and  constituted  an  inland  water- 
way subject  to  absolute  Arab  sover- 
eignty, and  argued  that  it  therefore  fell 
within  the  category  of  historical  gulfs 
which  are  governed  by  national  internal 
law  rather  than  by  international  law. 
The  Gulf  of  Fonscca  decision  was  claim- 
ed to  be  in  point,  since  it  concerned  a 
multinational  bay;  furthermore,  the 
United  States  had  not  disputed  the 
position  that  the  Gulf  of  Fonseca  is  part 
of  the  internal  waters  of  the  littoral 
states  and  had  accepted  the  Court's 
decision. 

In  support  of  its  argument  for  a 
continuing  status  of  belligerency,  the 
United  Arab  Republic  maintained  that 
Israel  had  constantly  violated  the  armis- 
tice agreement  and  had  committed  acts 
of  aggression  against  the  Arab  states  and 
that  the  1956  war  had  not  altered  the 
U.A.K.  rights  in  its  waters;  furthermore, 
Britain  recognized  the  blockade  in 
1951,  and  U.S.  ships  observed  it  until 
1956. 


On  the  other  side  of  the  dispute, 
Israel  claimed  that  the  Gulf  of  Aqaba  is 
an  international  waterway,  and,  conse- 
quently, the  Straits  of  Tiran  are  an 
international  strait  in  which  the  right  of 
innocent  passage  cannot  be  suspended. 
In  addition,  Israel  saw  the  1949  armis- 
tice agreements  as  terminating  the  belli- 
gerency between  herself  and  Egypt  and 
Jordan;  therefore,  Egyptian  action  to 
interfere  with  shipping  in  the  Straits  of 
Tiran  violated  international  law. 

Supporting  the  Israel  position  on  the 
juridical  status  of  the  waterway  is  an 
aide-memoire  from  U.S.  Secretary  of 
Slate  Dulles  to  the  Israeli  Ambassador, 
Abba  Kban,  of  11  February  1957.  In 
this  document  the  United  States  recog- 
nized that  Israel  was  still  in  occupation 
of  areas  stipulated  by  the  armistice 
agreements  to  be  occupied  by  Fgypt  but 
went  on  to  declare  that  "...  the  United 
States  believes  that  the  Gulf  |of  Aqaba  | 
comprehends  international  waters  and 
that  no  nation  has  the  right  to  prevent 
free  and  innocent  passage  in  the  Gulf 
and  through  the  Straits  giving  access 
thereto. "'  Israel  also  contended  that 
the  international  character  of  the  gulf 
was  attested  to  by  its  use  by  a  signifi- 
cant amount  of  shipping  under  many 
different  flags,  and  that  such  character 
had  been  confirmed  in  the  General 
Assembly  in  March  1957. 

With  regard  to  the  belligerency  claim 
of  the  Arab  states,  Israel  argued  that  the 
Security  Council  resolution  of  I  Sep- 
tember 1951  recognized  that  the  armis- 
tice agreements  had  legally  terminated 
the  belligerency:  "...  since  the  armis- 
tice regime,  which  has  been  in  existence 
for  nearly  two  and  a  half  years,  is  of  a 
permanent  character,  neither  party  can 
reasonably  assert  that  it  is  actively  a 
belligerent.  .  .  .  Thus,  disagreement 

centered  on  two  issues  that  need  further 
analysis:  the  status  of  the  Gulf  of  Aqaba 
and  the  alleged  status  of  belligerency. 
Concerning  the  first  issue,  the  Arab 
claims  to  a  closed  sea  (internal  waters) 
in    the    gulf   show    several    weaknessrs. 
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Although  the  Gulf  of  Aqaba  had  hern 
under  continuous  Ottoman  control  for 
about  1 ,200  years,  no  joint  elosed-sea 
claim  was  made  by  the  coastal  Aral) 
states  at  the  time  they  gained  sover- 
eignty in  the  present  century.  Such  a 
claim  was  apparently  not  asserted  until 
1957,  by  Saudi  Arabia.11  No  Arab 
protest  was  heard  against  the  use  of  the 
gulf  by  Israeli  shipping  during  the 
period  from  1957  to  1967.  Nor  have  the 
Arab  states  agreed  to  a  joint  control 
over  the  gulf,  as  the  coastal  states  had 
done  in  the  Gulf  of  Konseca.  In  any 
case,  unlike  the  Gulf  of  Konseca  regime, 
the  Arab  elosed-sea  claims  have  not 
achieved  general  international  accep- 
tance. Moreover,  Saudi  Arabia  and 
Kgypl  claimed  only  6-mile  territorial 
walers  until  1958,  and  an  argument 
could  have  been  made  that,  since  the 
Gulf  ol  Aqaha  exceeded  12  miles  in 
width,  it  contained  portions  of  the  high 
seas.  In  1958  both  countries  extended 
their  territorial  sea  claims  to  12  miles, 
thus  eliminating,  from  their  standpoint, 
the  possibility  of  a  claim  of  high  seas  in 
the  gulf.12  Yet,  throughout  ihc  disputes 
between  Israel  and  Kgypl  (U.A.K.),  the 
latter  has  pledged  to  guarantee  [to  the 
stales  of  the  world  |  "free  and  innocent 
passage  according  to  international  law,1' 
which  does  not  include  such  a  commit- 
ment to  an  opposing  belligerent.  Such 
a  position  is,  of  course,  inconsistent 
with  a  closed-sea  claim. 

Israels  legal  position  on  the  Gulf  of 
Aqaha  likewise  contains  some  weakness- 
es. The  Dulles  aide-memoire  cited  above 
appeared  to  condition  the  recognition 
of  the  international  character  of  the  gulf 
upon  Israels  withdrawal  of  troops  from 
Egyptian  territory.  The  1  September 
1951  Security  Gouncil  resolution  dealt 
with  the  Suez  Ganal  only  and  could  be 
characterized  as  political  in  nature  and 
not  intended  to  make,  a  legal  determina- 
tion of  the  status  of  nonbelligerency. 
Finally,  the  Arab  claim  that  Israel's 
presence  at  Elath  on  the  Gulf  of  Aqaha 
lacks    legitimacy    fails   to   lake   into   ac- 


count the  fact  that  such  occupancy  was 
clearly  set  forth  in  the  Israel-Jordan 
Armistice  Agreement,  which  followed 
the  occupation  in  question. 

The  U.S.  position  on  the  U.A.U.'s 
denial  of  passage  through  the  Straits  of 
Tiran  was  expressed  both  by  President 
Johnson  in  a  statement  released  23  May 
1967  and  by  Ambassador  Goldberg  in 
the  Security  Gouncil  debates.  The  Presi- 
dent stated  that: 

.  .  .  The  United  States  considers  the 
gulf  [of  Aqaba]  to  be  an  international 
waterway  and  feels  the  blockade  of 
Israeli  shipping  is  illegal  .  .  .  The  Right 
of  free,  innocent  passage  of  the  inter- 
national waterway  is  a  vital  interest  of 
the  entire  international  community.15 

Ambassador  Goldberg  echoed  these 
views,  noting  that  the  "rights  of  all 
trading  nations  under  international  law" 
were  at  slake  and  cited  article  16, 
paragraph  4,  of  the  1958  Convention  on 
the  Territorial  Sea  and  Contiguous  /one 
as  expressive  of  that  law.1  '  Although 
the  ll.A.ll.  representative  might  have 
argued,  in  rebuttal  to  the  U.S.  position, 
that  article  J  6,  paragraph  4,  had  no 
applicability  to  the  Arab  stales  since 
they  had  not  ratified  the  Convention,  he 
instead  argued  that  it  was  inapplicable 
to  situations  involving  armed  conflict. 
Thus  the  U.A.K.  appears  to  have  con- 
ceded that  article  J  6,  paragraph  4,  is 
expressive  of  customary  international 
law  in  time  of  peace. 

What  then  is  the  status  of  the  Gulf  of 
Aqaba?  As  noted  in  chapter  II.  the  1958 
Conference  on  the  Law  of  the  Sea  did 
not  attempt  to  codify  the  law  with 
respect  to  multinational  bays.  After 
extended  debate  on  the  wording  of 
article  16-4,  it  set  forth  a  general  prin- 
ciple of  freedom  of  international  sea 
transit  which  guarantees  innocent  pass- 
age through  straits  connecting  the  high 
seas  with  a  state's  internal  walers. 

As    to    gulfs   ami   bays  bordered   by 

more   than  one  slate,  a  rule  of  general 

acceptance  has  been  that: 

.  .  .  all  gulfs  and  bays  enclosed  by  I  In- 
land  of   more    than  one1  littoral  Stale, 


381 


however  narrow  their  entrance  may  be, 
are  non-territorial.  They  are  parts  of 
the  open  sea,  the  marginal  belt  inside 
the  gulfs  and  bays  excepted.  They  can 
never  be  appropriated;  they  are  in  time 
of  peace  and  war  open  to  vessels  of  all 
nations,    including   men-of-war,  ... 

In  light  of  this  criterion,  the  recency  of 
the  Arab  claim  to  a  closed  sea,  and  the 
lack  of  international  recognition  of  such 
claim,  it  is  submitted  that  the  facts 
underlying  the  Gulf  of  Fonseca  decision 
are  distinguishable  from  the  facts  of  the 
instant  case.  The  waters  of  the  Gulf  of 
Aqaba  do  not  constitute  internal  waters 
of  the  littoral  Arab  slates,  and  the 
Straits  of  Tiran  are  not  subject  to 
suspension  of  the  right  of  innocent 
passage. 

The  final  portion  of  the  IJ.A.R.  legal 
justification  for  blockading  the  Straits 
of  Tiran  to  Israeli  shipping  was  that  a 
stale  of  belligerency  existed  between 
thai  state  and  Israel,  since  the  armistice 
agreements  then  effective  merely  ter- 
minated hostilities.  This  position  does 
not  depend  upon  the  juridical  nature  of 
the  waters  of  the  gulf,  since  a  belligerent 
is  entitled  to  prevent  the  passage  of  the 
vessels  of  an  opposing  belligerent,  or 
cargo  bound  for  him.  The  opposing 
Israeli  position-supported  by  the 
United  States-hold  that  the  armistice 
agreements  of  1949  with  Egypt  and 
Jordan  terminated  belligerency  as  well 
as  hostilities  and  that  the  U.N.  Security 
Council  had  so  recognized  in  its  resolu- 
tion of  1  September  1951  and  discus- 
sions in  1957.  In  any  event,  it  is  beyond 
the  scope  of  this  paper  to  explore  the 
merits  of  the  conflicting  views  as  to  the 
legal  effect  of  an  armistice.  That  portion 
of  the  U.A.Il.  claim  will  be  determined 
with  reference  to  rules  other  than  the 
Law  of  the  Sea. 

Vilkitsky  Straits  Incident.  In  August 
1967  the  United  States  announced  a 
planned  scientific  expedition  by  two 
Goasl  Guard  icebreakers,  Kdiftto  and 
Norlliwind,  to  circumnavigate  the  Arc- 
tic Ocean.  The  original  itinerary  would 


have  taken  the  ships  north  of  several 
Soviet  islands,  including  Severnaya 
Zemlya,  and  they  would  thereby  have 
traveled  entirely  on  the  high  seas. 

Ice  conditions,  however,  prevented 
the  icebreakers  from  going  to  the  north 
of  Severnaya  Zemlya;  the  U.S.  Embassy 
in  Moscow  so  notified  the  Soviet  Minis- 
try of  Foreign  Affairs  on  24  August, 
staling  that  it  would  be  necessary  for 
the  two  ships  to  transit  the  Vilkitsky 
Straits  between  Severnaya  Zemlya  and 
the  mainland.  The  Soviet  Ministry  of 
Foreign  Affairs  replied  to  the  U.S. 
Embassy  that  the  straits  were  Soviet 
territorial  waters. 

On  28  August  the  Soviet  Minislry, 
responding  to  a  message  from  the  U.S. 
ships  to  the  Soviet  Ministry  of  the 
Maritime  Fleet,  reaffirmed  its  earlier 
declaration  and  stated  further  that  the 
U.S.S.K.  would  claim  that  transit  of  the 
ships  through  the  Vilkitsky  Straits 
would  violate  Soviet  frontiers.  The 
United  States  then  determined  not  to 
send  the  icebreakers  through  the  Vil- 
kitsky Straits  and  changed  their  assign- 
ments. The  U.S.  Embassy  in  Moscow 
sent  a  note  of  protest  on  30  August 
which  stated,  "that  the  Soviet  law  can- 
not have  the  effect  of  changing  the 
status  of  international  waters  and  the 
rights  of  foreign  ships  with  respect  to 
them.  These  rights  are  set  forth  clearly 
in  the  Convention  on  the  Territorial  Sea 
and  Contiguous  Zone  ...  to  which  the 
Soviet  Union  is  a  party."  The  note 
apparently  went  on  to  point  out  that 
the  right  of  innocent  passage  existed 
through  straits  used  for  international 
navigation  between  two  parts  of  the 
high  seas  whether  or  not  they  be  charac- 
terized as  having  overlapping  territorial 
waters  and  that  an  unlimited  right  of 
passage  exists  in  straits  comprising  both 
high  seas  and  territorial  waters.  (The 
Vilkitsky  Straits  are  about  20  miles 
wide  at  the;  narrowest  point;  I  he 
LJ.S.S.R.  claims  a  12-mile  territorial 
sea.) 

From    the    cited    State    Department 
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account,  the  Soviet  legal  position  is  not 
clear.  It  could  have  been  based  on  any 
of  the  following  three  theories:  the 
passage  of  the  U.S.  ships  was  prejudicial 
to  Soviet  peace,  good  order,  or  security; 
the  ships  in  question  being  warships 
(within  the  definition  of  article  8  of  the 
1958  Geneva  Convention  on  the  High 
Seas),  their  passage  would  not  be  in 
conformity  with  the  requirements  of 
Soviet  domestic  legislation;  finally,  it 
might  have  been  claimed  that  Vilkitsky 
Straits  arc  not  an  international  water- 
way, through  which  a  right  of  innocent 
passage  exists  for  foreign  ships. 

With  regard  to  the  possible  prejudice 
to  Soviet  security,  it  is  difficult  to 
envision  how  a  scientific  expedition 
would  be  thusly  prejudicial  absent  sonic 
hostile  action  by  the  ships  themselves. 
The  fact  of  passage  itself  must  not  be 
sufficient  ground  for  the  coastal  stale  to 
deny  innocent  passage. 

At  the  lime  of  signing  the  Conven- 
tion on  the  Territorial  Sea  and  Con- 
tiguous Zone,  the  Soviet  Union  entered 
two  reservations,  one  of  which  con- 
cerned article  23:  "The  Government  of 
the  Union  of  Soviet  Socialist  Republics 
considers  that  a  coastal  stale  has  the 
right  to  establish  procedures  for  the 
authorization  of  the  passage  of  foreign 
warships  through  its  territorial 
waters."  In  pursuance  of  such  posi- 
tion, the  U.S.S.K.  has  enacted  laws 
which  require  prior  consent  for  the 
innocent  passage  of  warships.  Such  con- 
sent must  be  requested  through  diplo- 
matic channels  30  days  in  advance.2  * 
Article  23  of  the  Convention  provides 
that,  "if  any  warship  does  not  comply 
with  the  regulations  of  the  coastal  state 
concerning  passage  .  .  .  the  coastal  state 
may  require  the  warships  to  leave  the 
territorial  sea."  The  "regula- 
tions .  .  .  concerning  passage"  are  deem- 
ed to  be  rules  of  navigation.  '  Further, 
the  Soviet  regulations  cannot  be  such  as 
lo  deny  innocent  passage,  in  view  of  the 
provision  of  article  17  and  discussions 
held  thereon  at  the  1958  Law  of  the  Sea 


Conference.  In  the  present  case,  the 
United  States  did  not  and  could  not 
iorcsee,  at  least  30  days  in  advance,  thai 
its  ships  would  be  forced  by  ice  to 
transit  Soviet  territorial  waters.  Hence, 
if  noncompliance  with  the  authorization 
provisions  was  part  (or  all)  of  the  basis 
for  denying  passage,  that  denial  was 
improper. 

Whether  the  Vilkitsky  Straits  are  an 
international  strait,  through  which  inno- 
cent passage  cannot  be  suspended,  is  not 
free  from  doubt.  The  text  writers  gen- 
erally agree  that  a  strait  in  the  geo- 
graphical sense  is  not  necessarily  one  in 
the  legal  sense.2'  The  International 
Court  of  Justice  found  the  Corfu  Chan- 
nel lo  be  legally  an  international  strait 
on  the  bases  that  it  connected  two 
portions  of  the  high  seas  and  was  used 
for  international  navigation.  The  Court 
rejected  the  idea  that  the  strait  be  a 
necessary  one  for  shipping.  Though  the 
Corfu  Channal  case  decision  is  cited  as 
the  leading  authority  on  the  point, 
differing  conclusions  arc  drawn  from  it 
as  lo  the  legal  test  for  an  international 
strait.  Oppenheim  stales  thai  "It  is 
sufficient  that  [  the  strait  |  has  been  a 
useful  route  for  international  maritime 
traffic.  Professor  Itaxlcr,  concurring 
generally  in  the  foregoing  view,  warns 
that  "It  is  impossible  to  answer  in  the 
abstract  how  many  straits  meet  the 
requirement  of  being  'useful1  for  inter- 
national navigation,  for  the  test  applied 
by  the  Court  lays  more  emphasis  on  the 
practices  of  shipping  than  on  geographic 

•••        "2  5 

necessities. 

A  third  view  is  that  expressed  by 
Judge  Azevedo  in  his  dissenting  opinion 
in  the  Corfu  Channel  case:  '  .  .  .  the 
notion  of  an  international  strait  is  al- 
ways connected  with  a  minimum  of 
special  utility,  sufficient  to  justify  the 
restriction  of  the  rights  of  the  coastal 
State—which  rights  must  be  assumed  lo 
be  complete  and  equal  to  those  of  other 
Stales.  '  Krom  this  OXlonncll  deduce:; 
that  the  "correct  approach  is  lo  balance 
the  interest  which  the  coastal  stale  has 
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in  ils  own  territorial  sea  against  that 
which  the  international  maritime  com- 
munity   has    in     traversing    that    pass- 

"2  7 

age. 

In  view  of  the  location  of  the  Vil- 
kitsky  Straits,  north  of  Siberia,  where 
they  are  closed  by  ice  for  most  of  the 
year,  it  is  doubted  whether  the  interna- 
tional maritime  community  has,  in  the 
past,  made  use  of  them.  On  the  other 
hand,  if  the  test  be  one  of  present 
usefulness,  in  times  of  icing  to  the  north 
of  Severnaya  Zemlya  the  Vilkitsky 
Straits  are  indeed  the  only  means  of 
transiting  the  Arctic  Ocean  at  that 
point.  Applying  the  "balancing  of  inter- 
esls"  lest,  it  is  submitted  that  the 
interests  oi  the  maritime  nations  in 
navigating  the  Arctic  regions,  though 
possibly  slight  today,  certainly  outweigh 
the  even  slighter  security  interests  of  the 
U.S.S.ll.  in  denying  passage  to  ships 
which  desire  to  pass  peacefully. 

When  considering  the  foregoing,  to- 
gether with  the  action  of  the  1958  Law 
of  the  Sea  Conference  in  expanding  the 
rights  of  nations  for  their  ships  to  pass 
innocently  through  straits  in  article  16, 
paragraph  4,  of  the  Convention  on  the 
Territorial  Sea  and  Contiguous  Zone,  it 
is  concluded  that  the  Vilkitsky  Straits 
are  international  and  that  the  U.S.S.R. 
should  not  have  denied  innocent  passage 
through  them  on  that  account. 

Whatever  the  Soviet  legal  theory  may 
have  been  in  its  denial  of  usage,  it 
should  be  noted  that  the  United  States 
preserved  its  legal  position  by  its  note  of 
protest  which  asserted  the  international 
nature  of  the  Vilkitsky  Straits. 

IV-CONCLUSIONS 

The  action  of  the  United  Arab  Re- 
public in  denying  Israeli  shipping  inno- 
cent passage  through  the  Straits  of  Tiran 
and  Cull  of  Aqaba  in  no  way  detracts 
Irom  the  internationally  recognized 
right  of  innocent  passage.  Arab  declara- 
tions expressly  recognized  the  existence 


of  such  right.  Innocent  passage  was  only 
denied  by  the  U.A.K.  insofar  as  it 
benefited  a  claimed  opposing  belliger- 
ent. Whether  such  denial  comported 
with  international  law  will  depend  sole- 
ly on  the  legal  effect  one  may  attribute 
to  the  armistice  agreements  between 
Israel  and  I^gypt  and  Jordan.  If  they 
terminated  belligerency,  as  Israel  and 
the  United  States  claim,  then  Egypt  was 
not  legally  justified  in  denying  Israel  the 
right  of  innocent  passage.  Hut  at  all 
limes  Egypt  did  recognize  that  a  right  of 
innocent  passage  through  the  Straits  of 
Tiran  and  Gulf  of  Aqaba  existed  as  to 
nonbelligerent  nations. 

The  U.S.S.R.  denial  of  innocent  pass- 
age through  the  Vilkitsky  Straits  is 
consistent  with  the  Soviet  position  re- 
garding the  innocent  passage  of  war- 
ships. She  has  continuously  maintained 
that  such  passage  is  subject  to  the  prior 
approval  of  the  littoral  state,  and  her 
internal  laws  require  her  approval  of  30 
days  in  advance. 

It  is  concluded  that  no  new  interna- 
tional legal  usages  have  been  initialed  as 
a  result  of  the  denial  of  innocent  pass- 
age to  Israel  in  the  Cull"  of  Aqaba  and 
Straits  of  Tiran:  the  legal  positions  of 
Israel  and  the  Arab  stales  have  remained 
materially  unaltered  for  the  last  decade. 
With  regard  to  the  Vilkitsky  Straits 
incident,  it  appears  that  the  traditional 
Soviet  position  with  regard  to  innocent 
passage  of  warships  was  maintained. 
There  was  one  possibly  novel  aspect  to 
that  case,  however.  In  attempting  the 
passage  of  its  ships  through  Vilkitsky 
Straits,  the  United  States  was  asserting 
the  international  legal  character  of  those 
waters,  a  position  which  the  U.S.S.ll. 
apparently  contested.  Although  the  au- 
thor favors  characterizing  the  Vilkitsky 
Straits  as  international  straits  in  which 
the  right  of  innocent  passage  exisls,  the 
issue  is  by  no  means  free  of  doubt.  If 
the  Vilkitsky  Straits  are  not  deemed 
international  straits,  then  the  United 
Slates  has  taken  the  first  step  toward 
changing  thai  regime. 
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The  (actor  common  to  these  two 
cases  and  reflected  in  the  discussions  at 
the  l').'")^  Law  of  the  Sea  Conference  is 
that  the  determination  of  the  innocence 
of  passage  initially  rests  with  the  coastal 
state. 

The  discussions  on  the  Convention 
on  the  Territorial  Sea  and  Contiguous 
/one  demonstrated  that  each  state  ap- 
proaches the  codification  and  develop- 
ment of  international  law  from  the 
standpoint  of  promoting  such  legal  rules 
or  principles  as  will  serve  its  own  per- 
ceived best  interests.  Any  specific  na- 
tional goal  may  not,  however,  he  in 
accord  witli  what  the  community  of 
nations  conceives  to  he  in  the  best 
interest  of  all  stales.  One  may  expect 
that  a  slates  natural,  initial  inclination, 
when  judging  possible  prejudice  to  its 
peace,  good  order,  or  security,  will  be  to 
apply  a  purely  subjective  standard.  The 
discussions  on  the  Convention  recog- 
nized this  situation  and  made  it  clear 
thai  the  coastal  stale's  determination  of 
prejudice  to  its  security  will  be  subject 
lo  review  by  the  flag  stale  of  a  ship 
which  suffers  a  denial  of  innocent  pass- 
age and  by  world  opinion.  Diplomatic 
protcsl  and  the  seeking  of  reparations 
(apology  and/or  compensation)  are 
avenues  by  which  a  state  may  seek 
redress  for  a  denial  of  innocent  passage 
to  a  ship  of  its  flag  when  it  deems  the 
denial  to  have  been  improper.  Just  such 
measures  were  taken  by  the  United 
Kingdom  in  the  Corfu  Channel  incident. 


The  additional  step  of  seeking  redress 
before  the  International  Court  of  Jus- 
tice was  undertaken  in  that  case,  and 
the  Court  then  had  occasion  to  hear 
evidence  and  render  an  objective  judg- 
ment on  the  merits  of  the  competing 
claims. 

Thus  the  coastal  state's  determina- 
tion of  whether  a  particular  passage  is 
prejudicial  to  ils  security  must  be  made 
objectively:  if  il  is  challenged  il  will  be 
subject  to  review  in  a  manner  similar  lo 
that  in  the  Corfu  Channel  incident.  A 
concern  that  the  coastal  state's  basis  for 
judgment  be  as  objective  as  possible  was 
amply  demonstrated  in  the  discussions 
of  the  Territorial  Sea  Convention.  Even 
though  each  state's  evaluation  of  its 
security  will  be  a  reflection  of  ils 
individual  personality,  which  in  turn  is 
the  product  of  its  historical  heritage  as 
well  as  present  world  conditions,  the 
only  workable  standard  for  the  deter- 
mination of  a  stale's  denial  or  suspen- 
sion of  innocent  passage  in  its  territorial 
sea  is  one  of  objectivity:  is  such  a  denial 
really  necessary,  and  are  the  circum- 
stances such  that  the  community  of 
nations,   in   retrospect,  would  approve? 

If  there  is  not  such  an  objective  test 
to  lie  applied  lo  suspensions  or  denials 
of  innocent  passage  in  practice,  the 
community  of  nations  will  be  subject  to 
the  arbitrary  denial  of  passage  by  slates 
which  consider,  subjectively,  only  their 
own  parochial  interests. 
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OIL  AND  GAS  IN  THE  OCEANS 


Herman  T.  Franssen 


Introduction.  Petroleum  consump- 
tion in  the  world  has  doubled  during 
the  1^60's  and  is  likely  to  double 
again  in  the  period  from  1970-1980. 
To  meet  these  projected  demands, 
nations  will  increasingly  turn  toward 
the  last  largely  untapped  reservoirs  of 
oil  and  gas,  the  oceans.  In  the  United 
States -the  major  oil  producer  among 
the  large  non-Communist  industrial 
countries -new  additions  to  proved 
onshore  reserves  are  no  longer  the 
result  of  newly  discovered  fields  but 
are  instead  caused  by  improved  re- 
covery techniques  for  already  pro- 
ducing wells.  Aside  from  continuing 
improvements  in  recovery  techniques, 
new  fields  with  vast  petroleum  po- 
tential are  likely  to  be  found  in  Alaska 
and  beneath  the  continental  margins 
around  the  United  States. 

The  two  other  major  industrial 
giants  in  the  Western  World,  Western 


Europe  and  Japan,  are  in  a  far  less 
enviable  position  than  the  United 
States.  Neither  has  large  reserves  or 
even  substantial  potential  petroleum 
resources  on  land  and  consequently  are 
largely  dependent  on  the  Middle  East. 
These  Persian  Gulf  States  contain  more 
than  one-half  of  the  world's  proved  oil 
reserves,  but  because  of  monopolistic 
practices  and  political  instability  have 
been  unable  to  guarantee  supplies  at  a 
relatively  stable  price.  Japan  and 
Europe  may  succeed  in  partially  di- 
versifying their  sources  of  oil  and  gas 
supplies  through  offshore  development 
because  liquid  hydrocarbons  in  the 
oceans  are  known  to  be  widely  dis- 
tributed around  the  world.  Marine 
geologists  believe  that  the  ultimate 
recoverable  yield  of  petroleum  from 
the  oceans  is  at  least  equal  to,  and 
probably  larger  than  reserves  and  re- 
sources    on     land.     Hence,     offshore 
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production,  which  increased  sixfold 
between  1960-69  and  contributes 
approximately  18  percent  of  the  cur- 
rent world  production  of  oil,  is  ex- 
pected to  continue  to  grow  faster  than 
onshore  exploitation  and  should  con- 
tribute about  35  percent  of  total  oil 
production  by  1980.  While  recent 
rapid  increases  of  the  posted  prices  of 
crude  oil  and  natural  gas  will  speed  up 
exploratory  activities,  uncertainty 
about  ownership  of  parts  of  the 
seabed,  investment  guarantees,  and 
environmental  legislation  are  bound  to 
have  a  retarding  effect  until  such  prob- 
lems have  been  solved. 

Formation    of   Oil   and   Gas.   Oil   is 

formed  from  the  remains  of  marine 
plants  and  animals  that  rest  in  fine- 
grained mineral  particles  such  as  clay 
or  carbonate  muds  deposited  on  the 
sea-floor.  Whenever  coarse-grained 
sediments  like  sand  are  present,  the 
organic  substance -under  high  pressure 
and  over  a  period  of  millions  of 
years -will  migrate  into  the  pervious 
sand  bodies  (reservoir  beds),  where 
the  change  of  environment  may  turn 
the  substance  into  a  thick  coherent 
mass  of  concrete  oil  particles. 

This  process  by  itself  is  not  suf- 
ficient to  form  oilfields.  In  order  to 
concentrate     liquid    hydrocarbons    in 


commercially  attractive  quantities 
from  broad  areas  of  the  reservoir  bed 
into  smaller  areas  where  it  can  be 
tapped,  certain  geological  structures 
caused  by  movements  in  the  earth's 
crust  must  have  been  formed  to  trap 
oil  and  gas  and  prevent  further  mi- 
gration into  pervious  sediments.  Traps 
occur  in  the  form  of  folds  caused  by 
lateral  compression  of  sediments,  by 
local  bending  caused  by  penetration 
of  salt  pillars  (salt  domes,  diapirs)  in 
the  overlying  sediments,  and  by 
regional  compaction  of  thick  sedi- 
ments over  buried  hills.1 

Few  areas  of  the  seabed  meet  all 
these  conditions  for  the  formation 
and  accumulation  of  oil  and  gas.  For 
example,  one  expert  maintains  that 
the  North  Sea,  an  area  of  about 
200,000  square  nautical  miles,  prob- 
ably contains  only  a  few  hundred 
square  miles  with  petroleum  poten- 
tial.2 

Location  of  Oil  and  Gas.  The  sea- 
bed is  divided  into  four  distinct  areas: 
the  Continental  Shelf,  Continental 
Slope,  Continental  Rise,  and  the 
Abyssal  Plain  or  deep-seabed.  The 
shelf,  slope,  and  rise,  although  deeply 
submerged,  are  part  of  the  continental 
mass. 
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Of  the  different  parts  of  the  seabed, 
the  Continental  Shelves,  which  contain 
about  one-half  of  the  sedimentary  strata 
under  the  continental  margins,  are  ex- 
pected to  have  the  best  potential  for  oil 
and  gas  accumulation.  Not  all  countries 
are  equally  blessed  with  extensive 
shelves.  There  are  great  variations  in 
width  and  thickness  of  sedimentation 
and  in  stratigraphic  and  structural  fea- 
tures which  trap  the  migrating  oil  and 
gas.  Generally,  sedimentation  is  de- 
posited off  flat  coasts,  and  the  shelves 
off  most  mountainous  coasts  appear  to 
be  largely  erosional  in  origin  because 
they  are  shallowly  underlain  by  bed- 
rock.3 The  Continental  Slopes  are  still 
largely  a  mystery,  and  except  for  the 
upper  slopes,  cannot  be  considered  very 
favorable  prospects  for  petroleum  ac- 
cumulation. This  is  because  there  are 
fewer  layers  that  are  coarse-grained 
enough  to  be  satisfactory  reservoir  beds 
for  the  migration  of  oil.4  There  is 
considerable  disagreement  among  ma- 
rine geologists  about  the  potential  for 
oil  and  gas  beneath  the  Continental 
Rise.  Those  arguing  against  a  high  petro- 
leum potential  on  the  rise  point  out  that 
sediments  tend  to  be  low  in  organic 
matter  due  to  oxidation  in  the  very 
slowly  deposited  sediments.  Others, 
however,  believe  that  the  rise  may  con- 
tain substantial  oil  deposits  and  that 
rich  source  beds  may  have  been  re- 
deposited  from  the  upper  slope  by 
turbidity  currents,  gravity  slides,  sub- 
marine slumps,  and  bottom  currents.5 
Proponents  of  this  theory  also  point  at 
the  presence  of  favorable  structures  on 
the  Continental  Rise  necessary  to  trap 
oil  and  gas. 

Beyond  the  Continental  Rise  very 
little  is  known.  Deep-sea  sedimentation 
is  generally  very  thin  and  thus  not  likely 
to  contain  much  oil.  An  exception  may 
be  made  for  semienclosed  seas,  where 
geologists  have  on  several  occasions  lo- 
cated structures  suggestive  of  potential 
oil  and  gas  accumulation  beneath  the 
Abyssal  Plain  (Gulf  of  Mexico  and  the 


Mediterranean).  At  one  point  a  research 
ship  did  find  a  trace  of  oil  in  a  core 
drilled  in  water  of  11,720  feet  in  the 
Gulf  of  Mexico.6 

Reserves  and  Resources.  Petroleum 
resources  can  be  divided  into  three  basic 
groups:  proved  reserves,  supplementary 
reserves,  and  undiscovered  potential  re- 
sources. Proved  reserves  are  those  which 
geologic  and  engineering  data  demon- 
strate with  reasonable  certainty  to  be 
recoverable  from  known  reservoirs 
under  existing  economic  and  operating 
conditions.  In  the  United  States  this  is 
usually  no  more  than  one-third  to  one- 
fourth  of  the  oil  in  place.  Of  the 
remaining  estimated  petroleum  in 
known  reservoirs,  the  part  that  may  be 
recovered  with  the  use  of  improved 
secondary  and  tertiary  techniques  is 
called  supplementary  reserves.  Addi- 
tions from  supplementary  to  proved 
reserves  are  subject  to  technological 
developments  and,  even  more  on  the 
margin  between  prices  and  costs.  Esti- 
mates of  potential  resources  are  based 
on  the  premise  that  a  given  volume  or 
area  of  sediments  in  a  basin  which  is 
favorable  for  hydrocarbon  generation 
and  entrapment  should  ultimately  yield 
a  predictable  volume  of  hydrocarbons. 
These  estimates  also  consider  the  geo- 
logical history  and  characteristics  of  the 
basin  and  industrial  experience  in  simi- 
lar but  more  extensively  explored 
basins.7  Geologists  know  that  their 
assessments  of  undiscovered  potential 
resources  are  at  best  educated  guesses, 
useful  only  in  providing  information  on 
worthwhile  exploration  areas.  The  very 
size  of  the  ultimate  potential  recover- 
able oil  and  gas,  recently  estimated  at 
2,272  billion  barrels  oil  equivalent  (in 
contrast  to  proved  offshore  reserves  of 
100  billion  barrels  of  oil  and  131  billion 
cubic  feet  of  natural  gas),  may  be 
confusing.8  It  is  not  the  quantity  of  oil 
and  gas  beneath  the  seabed  but  the 
economic  value  of  these  resources  that 
is  important.   At   $10  per  barrel,   the 
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potential  oil  resources  would  represent  a 
value  of  $20  trillion.  However,  even  if 
technology  were  available  to  exploit  all 
those  resources,  the  production  costs  of 
a  substantial  part  of  the  2,272  billion 
barrels  might  far  outweigh  the  revenues 
that  could  be  realized  by  production. 

But,  there  is  still  sufficient  cause  to 
be  generally  optimistic  about  new  off- 
shore discoveries  because  more  than  half 
of  the  seabed  area  in  1,000  feet  of  water 
or  less  is  underlain  by  young  sediments 
of  a  tertiary  age  which  are  known  to 
have  a  relatively  high  potential  for 
petroleum.  As  much  of  the  large  on- 
shore oil  and  gasfields  have  already  been 
discovered,  it  is  likely  that  the  present 
ratio  of  onshore  to  offshore  reserves  of 
6  to  1  will  change  considerably  in  favor 
of  new  undersea  reserves.  Even  prior  to 
recent  price  hikes  of  crude  oil,  United 
Nations  sources  indicated  that  new  off- 
shore fields  with  reserves  totaling  as 
much  as  140  billion  barrels  of  recover- 
able oil  would  be  added  to  existing 
offshore  reserves  within  this  decade.9 

Geographical  Distribution  of  High 
Potential  Areas.  North  America  in  gen- 
eral, and  the  United  States  in  particular, 
has  been  the  most  active  in  terms  of 
offshore  oil  and  gas  exploitation.  During 
the  1950's  and  1960's,  more  than 
15,300  wells  were  drilled  off  U.S. 
coasts,  producing  over  4.5  billion  barrels 
of  oil  worth  $8.8  billion.10  In  contrast 
to  onshore  areas  where  new  large  re- 
serves have  become  very  scarce,  new 
vast  reserves  were  discovered  in  offshore 
Louisiana,  California,  and  Alaska.  Lewis 
Weeks  estimated  total  recoverable  petro- 
leum resources  of  North  America  up  to 
a  depth  of  1,000  feet  at  approximately 
20  percent  of  the  world's  potential 
resources.11  On  the  basis  of  his  1965 
study,  the  North  American  seabed  up  to 
a  depth  of  1,000  feet  should  contain 
about  140  billion  barrels,  plus  60  billion 
barrels  for  petroleum  liquids  exploitable 
by  secondary  recovery  techniques.  Esti- 
mates made  in  1947  by  M.  King  Hub- 


bert  for  the  U.S.  Continental  Shelf  were 
175  billion  barrels,  and  the  Weeks  study 
puts  U.S.  petroleum  resources  beneath 
the  continental  margins  at  270  billion 
barrels.12  A  recent  study  by  the  Na- 
tional Petroleum  Council  (NPC)  projects 
potentially  recoverable  oil  and  gas  in  the 
United  States  at  respectively  385  billion 
barrels  and  1,178  trillion  cubic  feet,  of 
which  about  one-half  is  said  to  be  in 
Alaska  and  in  offshore  areas. J  3 

Although  the  U.S.  Continental  Shelf 
is  probably  the  best  known  in  the 
world,  vast  areas  remain  largely  un- 
explored. For  example,  the  northern 
part  of  the  Gulf  of  Mexico  off  Louisiana 
and  east  Texas,  where  most  of  the 
American  offshore  oil  is  produced,  is 
quite  familiar,  but  much  of  the  southern 
shelf  of  Texas  and  the  entire  Floridian 
shelf  still  remain  untested.  Geologists 
also  expect  to  find  petroleum  resources 
on  the  Continental  Slope  and  Rise  as 
well  as  on  the  Abyssal  Plain  of  the 
northern  gulf.  Southern  California  was 
the  major  offshore  producing  area  in  the 
United  States  prior  to  the  1950's  when 
the  Gulf  States  took  over  the  lead.  The 
area,  and  in  particular  the  Santa  Barbara 
Channel,  will  continue  to  be  among  the 
more  promising  offshore  prospects  in 
the  country.  Discovery  of  a  supergiant 
field  on  the  north  slope  of  Alaska,  a 
field  which  is  estimated  to  contain  as 
much  as  12.5  billion  barrels  of  oil  and 
10  trillion  cubic  feet  of  natural  gas,  has 
drawn  attention  to  the  as  yet  un- 
discovered petroleum  resources  in  the 
Gulf  of  Alaska  and  in  the  Beaufort, 
Chukchi,  and  Bering  Seas.14  Geological 
and  geophysical  surveys  off  the  Atlantic 
coast  have  singled  out  Georges  Bank, 
Blake  Plateau,  and  the  Baltimore  Can- 
yon basin  as  the  areas  with  potential  oil 
and  gas  resources.  These,  as  well  as  the 
Alaskan  prospects,  have  shown  sedimen- 
tation and  folding  favorable  for  the 
accumulation  of  oil  and  gas,  but  none  of 
the  prospective  areas  have  been  put  to 
the  test  of  the  drill. 

Favorable  conditions  continue  on  the 
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Canadian  side  of  the  border.  Already 
one  discovery  of  natural  gas  was  made 
on  Sable  Island,  about  1 00  miles  east  of 
Nova  Scotia,  and  Canada's  Arctic  Circle 
may  be  among  the  most  promising 
prospects  in  North  America.  One  au- 
thoritative source  indicates  that 
Canada's  Arctic  islands  may  constitute 
one  of  the  largest  offshore  petroleum 
provinces  in  the  world. 1 5  During  the 
decade  of  the  seventies,  Canada  may 
add  as  much  as  56  billion  barrels  of  oil 
and  336  trillion  cubic  feet  of  gas  to  its 
reserves. i  6 

Outside  the  United  States  and  Can- 
ada, Venezuela  is  the  only  major  oil 
producer  in  the  Western  Hemisphere. 
Most  of  its  current  production  is  from 
Lake  Maracaibo,  which  produces  almost 
3  million  barrels  per  day.  It  appears  that 
production  from  those  fields  is  leveling 
off,  and  exports  from  Venezuela  have 
subsequently  declined.  The  northeastern 
shelf  may  offer  good  prospects  for  the 
future.  Except  for  Venezuela,  Peru, 
Trinidad,  and  Mexico,  other  offshore 
ventures  in  Latin  America  have  proven 
disappointing,  and  uncertainty  about 
the  role  of  foreign  investment  is  likely 
to  have  a  retarding  effect  on  further 
exploration. 

Elsewhere  one  of  the  most  actively 
explored  areas  in  recent  years  has  been 
the  North  Sea.  Since  the  beginning  of 
exploratory  activities  in  1967,  a  total  of 
five  giant  oilfields  have  been  discovered, 
and  additional  large  findings  can  be 
expected,  particularly  in  the  northern 
part  of  the  sea.  A  recent  estimate  puts 
potential  yield  of  the  North  Sea  at 
approximately  42  billion  barrels  of  oil 
and  110  billion  cubic  feet  of  gas, 
enough  to  turn  Norway  into  a  net 
petroleum  exporter  and  to  make  the 
United  Kingdom  independent  from  out- 
side supplies  by  the  early  1980's.17 
While  no  other  major  discoveries  have 
been  made  outside  the  North  Sea,  the 
Mediterranean,  the  Black  Sea,  Celtic 
Sea,  and  a  few  areas  off  the  Atlantic 
coast   are    known  to  have  potentially 


petroliferous  sedimentary  formations. 
Asia  has  the  biggest  known  offshore 
petroleum  reserves,  and  the  continental 
margins  from  India  to  Korea  are  among 
the  most  promising  areas  in  the  world. 
Even  now,  the  shallow  waters  of  the 
Persian  Gulf  produce  oil  at  a  rate  of 
more  than  2.6  million  barrels  per  day. 
Moreover,  reservoirs  beneath  the  gulf 
contain  about  75  percent  of  the  world's 
proved  offshore  reserves.18  Indonesia  is 
the  second  biggest  producing  and  oil 
exporting  region  in  Asia,  and  recent 
wildcat  successes  off  the  coast  of  Kali- 
mantan and  Sumatra  have  spurred 
further  activities  on  the  vast,  yet  mainly 
unexplored,  Continental  Shelves.  Ex- 
ploratory drilling  off  South  Vietnam, 
Malaysia,  and  Thailand  has  discovered 
little,  but  vast  areas  of  the  subcontinent 
remain  unexplored  due  to  custody  dis- 
putes and  internal  political  reasons. 

Economics  of  Offshore  Oil  and  Gas 
Development.  The  knowledge  that  more 
than  half  of  the  offshore  area  in  1,000 
feet  of  water  or  less  is  underlain  by 
young  sediments  of  a  tertiary  age  which 
have  a  record  of  greater  average  yield 
per  well  and  per  discovery  than  the 
older  sediments1 9  must  be  tempered  by 
some  knowledge  of  the  economics  of 
production.  In  order  to  be  profitable, 
the  expected  greater  yield  per  well  must 
offset  the  usually  higher  costs  of  ex- 
ploration, production,  and  transporta- 
tion, which  vary  considerably  with 
water  depth,  distance  from  land,  and 
ocean  environment.  For  example,  the 
operating  costs  of  exploratory  drilling 
under  prevailing  weather  conditions  in 
the  North  Sea  may  be  twice  as  high  as 
the  cost  of  drilling  at  similar  depth  in 
areas  with  generally  favorable  weather 
conditions  such  as  in  Indonesian  waters. 
In  the  Arctic  Circle,  on  the  other  hand, 
exploring  and  producing  offshore  oil 
and  gas  may  again  be  several  times 
higher  than  drilling  in  the  North  Sea.2< 
A  United  Nations  study  undertaken  in 
1970    estimated    the    average    cost   of 


exploratory  drilling  between  $350,000      transportation  facilities.  The  high 
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and  $2  million  per  well  and  for  wells 
currently  being  drilled  in  the  North  Sea 
as  much  as  $5  million.21  Production 
and  completion  costs  also  rise  sharply 
with  water  depth,  at  least  up  to  1,500 
feet,  and  are  subject  to  environmental 
constraints.  Hence,  production  costs 
may  rise  from  $1.5  million  in  shallow 
waters  of  100  feet,  to  $4  million  in  350 
feet  and  $12  million  in  600  feet.22 
Platforms  costing  between  $1  million 
and  $2  million  in  the  Gulf  of  Mexico 
would  cost  between  8  and  1 5  million  at 
similar  depth  at  Cook  Inlet,  Alaska. 
Transportation  and  storage  costs  are 
also  related  to  water  depth  and  oceanic 
conditions.  Thus,  an  underwater  pipe- 
line of  only  8-inch  in  Alaska  is  1.5  times 
more  expensive  than  an  average  30-inch 
pipeline  in  the  Gulf  of  Mexico.2  3 

A  recent  study  on  cost  variations  of 
offshore  petroleum  development  came 
up  with  the  estimates  shown  in  the  table 
below.24  Cost  differences,  associated 
with  variations  in  ocean  environment, 
are  due  to  the  need  for  specially 
designed  equipment,  capable  of  with- 
standing weather  conditions  varying 
from  areas  with  year-round  calm 
weather  to  stormy  winter  conditions  in 
the  North  Sea  and  the  icy  waters  of  the 
Arctic.  Moreover,  in  some  areas  bottom 
currents  are  very  strong  and  platforms 
need  to  be  cemented  deep  into  the 
ocean  floor,  while  in  other  areas  there 
are  hardly  any  bottom  currents  and 
platforms  can  rest  on  the  seafloor.  Costs 
also  increase  with  water  depth  and 
distance  from  land  and  markets  because 
of  increased  expense  for  drilling, 
production,     servicing,     storage,     and 
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cost 
of  offshore  development  has  an  im- 
portant bearing  on  the  size  of  fields  that 
can  be  economically  exploited. 
Reservoirs  that  might  be  considered  rich 
in  recoverable  oil  or  gas  on  land  are  not 
necessarily  profitable  in  the  oceans;  but 
again  there  are  considerable  regional 
differences.  While  relatively  small  off- 
shore fields  may  be  profitably  exploited 
in  calm  waters  where  production  costs 
are  rather  low,  in  the  Arctic  only  fields 
of  giant  size  are  commercially  attractive. 
It  should  be  noted  that  81  percent  of 
the  world's  current  offshore  production 
is  a  product  of  giant  fields,  i.e.,  fields 
containing  500  million  barrels  or 
more.25 

Offshore  petroleum  exploitation  is 
particularly  subject  to  technological 
changes  which  can  eventually  bring 
about  substantial  cost-savings.  For  ex- 
ample, the  ability  to  drill  up  to  60  wells 
from  one  single  platform  employing 
directional  drilling  techniques  is  a  con- 
siderable improvement  over  earlier  prac- 
tices when  only  one  or  a  few  wells  could 
be  drilled  from  one  platform.  Progress 
in  subsea  completion,  production,  and 
servicing  will  also  result  in  large  cost- 
savings  in  moderately  deep  and  deep 
waters  and  under  adverse  weather  condi- 
tions in  areas  where  currently  fixed 
platforms  are  used. 

In  addition  to  high  development 
costs,  offshore  leases  have  continued  to 
rise  throughout  the  decades  of  the 
fifties  and  sixties.  In  the  Gulf  of  Mexi- 
co, sales  of  federal  wildcat  leases  went 
up  from  an  average  of  $294  per  acre  in 
1954  to  $3,187  per  acre  in  December 
1972.26  The  costs  of  offshore  leases  are 


Cost  Components 


Cost  Multiplying  Factor  (land  =  1) 


100  feet 


600  feet 


1 ,000  feet 


Exploratory  drilling 

2 

2.5-4.0 

4.0 

Development  drilling 

2 

4.0-5.0 

5.0-8.0 

Production  facilities 

2 

2.0-3.0 

6.0-16.0 

Pipelines 

2 

2.0-4.0 

4.0-6.0 
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expected  to  climb  even  higher  when  the 
remaining  areas  with  oil  potential  are 
divided  up  into  concessions,  the  ratio 
between  reserves  and  production  de- 
clines, and  profit  expectations  increase. 
In  the  United  States  there  is  no  alter- 
nate to  competitive  bidding,  even  if  it 
means  that  large  amounts  of  capital 
must  be  committed  for  leases  many 
years  before  any  return  on  investment 
can  be  realized  and  with  no  guarantee  of 
success.27 

Some  have  speculated  that  the  com- 
bination of  regulated  domestic  prices 
and  high  offshore  exploration  and  de- 
velopment costs  have  kept  profits  con- 
siderably below  those  of  similar  invest- 
ments on  land.28  While  exploration  and 
development  costs  were  higher  offshore 
than  on  land,  reserve  additions  per  foot 
drilled  were  2  to  2Vz  times  higher 
offshore.29  Exploration,  development, 
and  production  costs  were  estimated  at 
$2.34  per  barrel  for  offshore  Louisiana 
crude,  which  even  at  1970  U.S.  prices 
was  profitable,  and  at  the  current  price 
of  more  than  $5  per  barrel  for  oil 
produced  from  old  wells  and  over  $10 
for  oil  from  new  wells,  this  is  very 
profitable  indeed! 

A  major  factor  slowing  down  world- 
wide petroleum  development  efforts  for 
many  years  was  the  readily  available 
low-cost  Middle  Eastern  crude.  There 
was  little  incentive  to  engage  in  costly 
deep-water  activities,  and  consequently, 
only  large  fields  in  shallow  waters  of  less 
than  300  feet  were  exploited.  Even 
those  ventures  were  barely  profitable  at 
pre-1973  prices.  Indeed,  as  late  as  Janu- 
ary 1972,  there  was  some  consensus 
among  oil  company  executives  that  with 
the  exception  of  the  Santa  Barbara 
Channel,  expansion  into  water  deeper 
than  600  feet  would  lag  because  of 
economic  considerations.  Many  ex- 
pressed doubt  that  fields  of  200-300 
million  barrels  (a  typical  good  field  in 
the  Gulf  of  Mexico)  would  prove  eco- 
nomical in  deep  water,  considering  the 
present  state  of  the  art.30  This  situation 


has  markedly  changed.  While  the  pro- 
duction cost  of  Middle  Eastern  oil  is 
expected  to  continue  to  be  less  than  20 
cents  per  barrel  until  the  1980's,  the 
posted  price  (the  artificial  price  on 
which  taxes  and  royalties  are  calculated) 
rose  more  than  400  percent  between 
late  1972  and  December  1973  to 
$11.65  per  barrel  for  light  Arabian 
crude.  Hence,  earlier  studies  predicting 
that  oil  from  other  than  giant  or  super- 
giant  fields  in  shallow  waters  would  not 
be  able  to  compete  favorably  with 
alternative  sources  of  supply  warrant 
complete  revision.  Several  companies 
expecting  higher  future  return  on  invest- 
ment from  developments  in  deeper 
waters  have  leased  tracts  off  West  Africa 
in  water  depth  up  to  3,000  meters,  and 
many  countries  around  the  world  have 
sold  leases  for  areas  beyond  200  meters. 
A  major  constraint  on  offshore  de- 
velopment is  the  shortage  of  skilled 
personnel  and  drilling  equipment.  Since 
July  1973,  when  the  Federal  Govern- 
ment allowed  prices  for  newly  dis- 
covered oil  to  fluctuate,  the  demand  for 
rigs,  drilling  equipment,  and  oil  pipe 
rapidly  expanded.  Unfortunately  this 
happened  at  a  time  when  world  demand 
for  drilling  equipment  was  also  at  an 
all-time  high,  and  steel  was  in  short 
supply.  Delivery  delays  ran  as  long  as  18 
months.  Even  though  the  drill  industry 
will  increase  output,  it  will  take  a  few 
years  before  the  new  rigs  will  be  on  the 
market.  Experts  also  agree  that  there  is 
a  serious  shortage  of  skilled  man- 
power3 x  caused  in  part  by  the  fact  that 
a  great  deal  of  the  work  involves  ex- 
perience, and  additional  training  schools 
will  not  solve  the  short-term  problem. 
One  industry  observer  claimed  that 
shortage  of  equipment  and  manpower 
will  trim  expansion  down  to  about 
one-half  of  earlier  estimates.3 

Ownership  of  Seabed  Resources  and 
Security  of  Investments.  To  date,  at 
least  107  nations  have  confirmed  that 
the  coastal  state  has  jurisdiction  over 
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minerals  in  submerged  areas  adjacent  to 
its  coast.  This  confirmation  has  taken 
the  form  of  domestic  legislation,  uni- 
lateral declarations,  regional  treaties, 
offshore  concessions,  or  ratification  of 
the  1958  Convention  on  the  Conti- 
nental Shelf. 

Under  the  terms  of  the  1958  conven- 
tion signed  and  ratified  by  39  coastal 
states,  the  Continental  Shelf  is  defined 


as 


.33 


.  . .  the  seabed  and  subsoil  of  the 
submarine  areas  adjacent  to  the 
coast  but  outside  the  area  of  the 
territorial  sea  to  a  depth  of  200 
meters  or  beyond  that  limit  to 
where   the   depth   of  the  super- 
jacent waters  admits   of  the  ex- 
ploitation of  the  natural  resources 
of  the  said  areas  .... 
Hence,  by  the  convention,  ownership 
of  seabed  resources  is  subject  to  two 
qualifications:    that    the   area   is    "ad- 
jacent"   and    that    the    depth   of   the 
superjacent   waters  admits  of  the  ex- 
ploitation.    During     the     preparatory 
stages   of   the    1958  Law  of  the  Sea 
Conference,  several  states  proposed  defi- 
nite limits  to  the  Continental  Shelf,  but 
none  of  these  could  win  the  majority 
needed  for  adoption.  After  6  years  the 
International  Law  Commission  that  had 
been  charged  with  the  preparatory  work 
of   the   conference   in    1950  was  still 
debating  the  merits  of  either  a  depth 
limit  at  the  200-meter  isobath  or  a  limit 
defined  by  exploitability. 

While  a  specific  depth  limit  at  the 
200-meter  isobath  would  have  been 
definitive,  it  would  have  discriminated 
against  countries  with  narrow  Conti- 
nental Shelves.  Most  states  on  the  west 
coast  of  South  America,  for  example, 
have  generally  narrow  shelves  (in  some 
areas  even  as  little  as  1  mile  or  less), 
while  other  nations  such  as  Argentina, 
Australia,  and  the  entire  northern  Arctic 
region  have  wide  shelves,  often  ex- 
tending hundreds  of  miles  out  to  sea. 

Latin  American  countries,  meeting  in 
Ciudad  Trujillo  from  15  to  28  March 


1956,  submitted  a  compromise  formula 
which  would  give  the  coastal  state  ex- 
clusive jurisdiction  over  the  resources  of 
submarine  areas  outside  the  territorial 
sea  to  a  depth  of  200  meters  or,  beyond 
that  limit,  to  where  the  depth  of  the 
superjacent  waters  admits  of  the  ex- 
ploitation of  the  natural  resources  of 
the  seabed  and  subsoil.34  At  its  eighth 
session  in  1956,  the  International  Law 
Commission  adopted  the  Latin  Ameri- 
can formula,  and,  in  the  interest  of 
compromise,  the  Geneva  Conference 
endorsed  the  Commission's  definition  of 
the  Continental  Shelf.35 

International  lawyers  greatly  differ 
over  the  interpretation  of  the  definition. 
It  could  be  interpreted  that  as  tech- 
nology improves,  the  state  will  be  able 
to  claim  that  there  is  no  actual  limit  to 
the  Continental  Shelf.  Shigoru  Oda,  for 
example,  argued  that  under  this  conven- 
tion it  could  be  inferred  that:  "...  all 
the  submarine  areas  of  the  world  have 
been  theoretically  divided  among  the 
coastal  state  at  the  deepest  trenches. 
This  is  the  logical  conclusion  to  be 
drawn  from  the  provisions  approved  at 
the  Geneva  Convention."36 

On  the  other  hand,  the  adjacency 
clause  in  the  definition  could  be  in- 
terpreted as  to  imply  that  even  if 
technology  were  available,  national 
jurisdiction  cannot  be  extended  unless 
the  area  is  situated  adjacent  to  the 
coastal  state.  A  significant  number  of 
states  voiced  support  for  the  concept  of 
a  finite  Continental  Shelf  by  express 
provisions  in  their  national  declarations, 
and  the  International  Law  Commission 
(ILC)  which  prepared  the  1958  Geneva 
Conference,  clearly  did  not  intend  the 
exploitability  criterion  to  be  a  blank 
check  for  any  ocean  depth.37  Judge 
Fitzmaurice,  for  example,  pointed  out 
that  the  concept  of  the  Continental 
Shelf  and  the  submarine  areas  did  not 
allow  any  interpretation  which  would 
be  "tantamount  to  appropriation  of  a 
part  of  the  high  seas,"  and  Garcia- 
Amador,  the  chairman  of  the  ILC,  said 
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that  "the  adjacent  areas  ended  at  the 
point  where  the  slope  down  to  the 
ocean  began,  which  was  not  much  more 
than  25  miles  from  the  coast."38  The 
adoption  of  the  1967  United  Nations 
General  Assembly  Resolution  2340,  es- 
tablishing an  ad  hoc  committee  to  study 
the  peaceful  uses  of  the  seabed  and  the 
ocean  floor  beyond  the  limits  of  na- 
tional jurisdiction,  indicates  that  a  ma- 
jority of  states  recognize  that  the  area 
of  the  seabed  over  which  nations  can 
exercise  sovereignty  is  limited. 

As  to  the  limits  of  national  jurisdic- 
tion over  seabed  resources,  Professor 
Louis  Henkin  of  Columbia  University 
argues,  that,  although  national  sover- 
eignty is  not  limited  to  the  200-meter 
isobath,  the  area  is  closely  limited  by 
the  very  use  of  the  term  "Continental 
Shelf,"  . .  .  which  is  itself  a  geological 
term  and  does  not  include  the  Continen- 
tal Slope,  the  Continental  Rise,  or  the 
Continental  Terrace.  It  is  clear  the 
framers  were  not  intending  to  limit 
themselves  strictly  to  the  Continental 
Shelf  as  geologically  conceived,  but  it  is 
also  clear  that  they  were  trying  not  to 
get  too  far  away  from  it  either.39 

The  National  Petroleum  Council 
(NPC),  an  advisory  body  of  the  Depart- 
ment of  the  Interior  of  the  United 
States,  has  taken  the  position  that  under 
the  1958  definition  of  the  Continental 
Shelf,  states  are  entitled  to  claim  sub- 
marine areas  encompassing  the  conti- 
nental margins.40  The  NPC's  position  is 
based  upon  the  language  of  the  Conven- 
tion on  the  Continental  Shelf,  the 
records  of  the  International  Law  Com- 
mission and  the  conference  which  nego- 
tiated and  signed  it,  the  practice  of  a 
large  number  of  states  in  leasing  seabed 
areas  in  water  depth  considerably  be- 
yond 200  meters,  the  records  of  the 
U.S.  executive  branch  and  the  Senate 
during  the  ratification  process,  opinions 
of  the  International  Court  of  Justice  in 
the  North  Sea  Channel  Continental 
Shelf  case,  the  conclusion  of  a  majority 
of  professional  and  scholarly  bodies  that 


have  studied  the  question,  and,  the 
views  and  recommendations  of  geology 
experts  concerning  the  profound  dif- 
ferentiation between  the  submerged 
continental  mass  and  the  deep  ocean 
basin.4  * 

In  the  Continental  Shelf  cases  be- 
tween the  Federal  Republic  of  Germany 
and  the  Kingdoms  of  Denmark  and  the 
Netherlands,  the  International  Court  of 
Justice  decided  on  20  February  1969, 
that: 

. .  .  the  rights  of  the  coastal  state 
in  respect  of  the  area  of  Continen- 
tal Shelf  that  constitutes  a  natural 
prolongation  of  its  land  territory 
into  and  under  the  sea  exist  IPSO 
FACTO  and  AB  INITIO,  by  virtue 
of  its  sovereignty  over  the  land, 
and  as  an  extension  of  it  in  an 
exercise  of  sovereign  rights  for  the 
purpose  of  exploring  the  seabed 
and  exploiting  its  natural  re- 
sources. In  short,  there  is  here  an 
inherent  right...42 

The  NPC  maintains  that  the  Court's 
judgment  supports  the  position  that 
coastal  states  have  exclusive  rights  over 
the  natural  resources  of  all  the  sub- 
merged areas  which  form  the  under- 
water prolongation  of  such  nation 's  land 
territory.  According  to  the  National 
Petroleum  Council,  geological  evidence 
proves  the  Continental  Slope  and  at 
least  the  landward  portion  of  the  Conti- 
nental Rise  to  constitute  a  part  of  the 
prolongation  of  the  land  territory  of  the 
continent.43 

As  is  so  often  the  case,  the  solution 
to  one  problem  has  created  others. 
Coastal  states  can  now  extend  national 
jurisdiction  for  the  purpose  of  seabed 
resources  exploration  and  exploitation 
out  to  at  least  a  water  depth  of  200 
meters,  but  now  an  effort  must  be  made 
to  determine  Continental  Shelf  boun- 
daries between  opposite  and  adjacent 
states  in  areas  of  shallow  waters.  De- 
limitation of  the  Continental  Shelf  is 
regulated  under  article  6  of  the  1958 
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Convention  on  the  Continental  Shelf, 
which  states  that: 

Where  the  same  continental  shelf 
is  adjacent  to  the  territories  of 
two  or  more  states  whose  coasts 
are  opposite  each  other,  the  boun- 
dary of  the  continental  shelf  ap- 
pertaining to  such  states  shall  be 
determined  by  agreement  between 
them.  In  the  absence  of  agree- 
ment, and  unless  another  boun- 
dary line  is  justified  by  special 
circumstances,  the  boundary  is 
the  median  line,  every  point  of 
which  is  equidistant  from  the 
nearest  points  of  the  baselines 
from  which  the  breadth  of  the 
territorial  sea  of  each  state  is 
measured.  Where  the  same  conti- 
nental shelf  is  adjacent  to  the 
territories  of  two  adjacent  states, 
the  boundary  of  the  continental 
shelf  shall  be  determined  by  agree- 
ment between  them.  In  the 
absence  of  agreement,  and  unless 
another  boundary  shall  be  deter- 
mined by  application  of  the  prin- 
ciple of  equidistance  from  the 
nearest  points  of  the  baselines 
from  which  the  breadth  of  the 
territorial  sea  of  each  state  is 
measured.4  4 

In  the  North  Sea  Continental  Shelf 
cases,  the  International  Court  of  Justice 
rejected  the  German  claim  that  delimita- 
tion of  the  shelf  should  be  governed  by 
the  principle  that  each  state  is  entitled 
to  a  just  and  equitable  share,  but  it  also 
dismissed  a  submission  by  Denmark  and 
the  Netherlands  that  delimitation 
should  follow  a  principle  of  equi- 
distance in  the  absence  of  agreement  or 
unless  another  boundary  is  justified  by 
special  circumstances.45  The  Court 
found  that  no  one  single  method  of 
delimitation  was  likely  to  prove  satis- 
factory in  all  circumstances,  that  delimi- 
tation should  be  carried  out  by  agree- 
ment or  by  reference  to  arbitration,  and 
that  it  should  be  effected  on  equitable 
principles.46 


Additional  complications  in  the 
process  of  determining  Continental 
Shelf  boundaries  arise  from  the  exis- 
tence of  special  circumstances  such  as 
trenches  in  shallow  seas,  offshore  islands 
used  as  basepoints,  and  islands  midway 
between  two  states  in  narrow  shallow 
seas.  Several  bilateral  agreements  in- 
volving special  circumstances  have  been 
successfully  negotiated  between  North 
Sea  countries  and  between  states  in  the 
Persian  Gulf  area.47  In  the  East  and 
South  China  Seas,  however,  opposing 
claims  over  islets,  straight  baselines,  and 
trenches  in  potentially  oil-rich  areas, 
have  at  least  in  one  instance  evolved 
into  an  ongoing,  military  clash  between 
China  and  South  Vietnam. 

In  the  years  following  the  1958 
Conference  on  the  Law  of  the  Sea, 
science  and  technology  advanced  to  the 
degree  that  the  seabed  beyond  a  water 
depth  of  200  meters  became  accessible 
for  mineral  exploration,  and  the  actual 
mining  of  seabed  and  subsoil  resources 
was  expected  to  follow  soon.  Clearly 
the  present  chaotic  legal  void  left  by  the 
first  Law  of  the  Sea  Conference  needed 
to  be  tilled,  and  according  to  a  report 
issued  by  the  Secretary  General  of  the 
United  Nations: 

.  .  .  The  relevant  principles  of  in- 
ternational law  do  not  provide 
detailed  guidance  and  regulations 
as  regards  the  exploration  and 
exploitation  of  mineral  resources 
of  the  area  of  the  seabed  and 
ocean  floor  beyond  the  limits  of 
national  jurisdiction,  nor  has 
precise  legal  status  of  that  area 
been  decided  or  its  exact  boun- 
daries set .  .  .4  8 

When  more  knowledge  about  seabed 
resources  became  available,  a  growing 
number  of  nations  began  to  extend 
national  jurisdiction  unilaterally,  in 
several  cases  up  to  200  nautical  miles 
from  the  coast. 

Following  a  speech  on  the  wealth  of 
the  seabed  by  Ambassador  Arvid  Pardo 
in    the    United    Nations,    the    General 
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Assembly  established  an  ad  hoc  commit- 
tee to  study  the  peaceful  uses  of  the 
seabed  and  the  ocean  floor  beyond  the 
limits  of  national  jurisdiction.  On  the 
basis  of  an  ad  hoc  committee  report 
issued  the  following  year,  a  permanent 
committee  was  formed,  and  on  15 
December  1969,  it,  in  turn,  adopted  a 
resolution  requesting  the  Secretary 
General  to  review  the  opinions  of  mem- 
ber states  on  convening  a  new  Law  of 
the  Sea  Conference  to  determine  the 
future  regime  for  the  oceans. 

By  Resolution  2750C,  the  General 
Assembly  decided  to  convene  in  1973 
such  a  conference  which -among  others 
-would  deal  with  the  establishment  of 
precise  and  uniform  limits  of  national 
jurisdiction  over  the  resources  of  the 
seabed  and  subsoil.49  A  machinery  was 
set  up  to  determine  the  agenda,  date, 
location,  and  duration  of  the  confer- 
ence, and  since  1971  six  preparatory 
sessions  have  been  held  in  Geneva  and 
New  York.  The  Committee  on  the 
Peaceful  Uses  of  the  Seabed  and  the 
Ocean  Floor  Beyond  the  Limits  of 
National  Jurisdiction,  usually  called  the 
Seabed  Committee,  formed  three  sub- 
committees, each  charged  with  specific 
responsibilities.  Of  the  three,  Sub- 
committee II  is  responsible  to  prepare  a 
comprehensive  list  of  subjects  and  issues 
concerning  the  Continental  Shelf,  the 
territorial  sea  and  the  contiguous  zone, 
fishing  and  conservation  of  the  living 
resources  of  the  high  seas,  and  to 
prepare  draft  treaty  articles  thereon.50 

The  basic  problem  is  to  accom- 
modate the  needs  and  interests  of  the 
coastal  states  who  demand  an  extension 
of  resource  jurisdiction  with  the  in- 
terests of  other  states  and  the  world 
community  at  large. 

For  the  developing  countries  in- 
volved in  the  dispute,  extension  of 
exclusive  jurisdiction  over  resources 
beyond  the  territorial  sea  is  the  single 
most  important  issue.  Spearheaded  by  a 
small  group  of  Latin  American  countries 
claiming  a  200-mile  maritime  zone,  the 


demand  for  protection  of  resources 
beyond  a  narrow  territorial  sea  gained 
momentum  during  the  1960's  and  has 
found  widespread  acceptance  in  Africa 
and  Asia  in  recent  years. 

The  first  in  a  series  of  developments 
suggesting  a  trend  toward  acceptance  of 
a  200-mile  limit  was  the  Declaration  of 
Montevideo  of  August  1970,  whereby 
nine  Latin  American  States  specifically 
recognized  the  right  of  coastal  states  to 
extend  national  jurisdiction  to  a  dis- 
tance of  200  nautical  miles,  measured 
from  the  baseline  of  the  territorial 
limits.5 1  A  few  months  later  a  larger 
number  of  Latin  American  States 
meeting  in  Lima,  Peru,  confirmed  the 
right  of  coastal  states  to  establish  the 
limits  of  maritime  jurisdiction  "in  ac- 
cordance with  reasonable  criteria, 
having  regard  to  its  geographical,  geo- 
logical and  biological  characteristics, 
and  the  need  to  make  rational  use  of  its 
resources."52  Following  the  Monte- 
video and  Lima  declarations,  the  Carib- 
bean countries  met  in  Santo  Domingo  in 
July  1972  and  agreed  on  what  could 
become  a  universal  formula  to  reconcile 
nations  demanding  narrow  territorial 
limits  and  those  claiming  jurisdiction 
out  to  200  nautical  miles.  The  Carib- 
bean nations  introduced  a  new  concept, 
the  "patrimonial  sea"  of  200  miles,  in 
which  states  would  have  sovereign  rights 
over  all  ocean  resources.  Territorial 
limits  would  be  restricted  to  12  miles.53 
At  a  seminar  of  high-level  government 
officials  in  Yaounde'  (Ivory  Coast)  in 
June  of  the  same  year,  participants 
recommended  to  African  States  to  ex- 
tend their  jurisdiction  over  all  the  re- 
sources of  the  high  seas  area  adjacent  to 
their  territorial  sea  within  an  economic 
zone  to  be  established.54  A  year  later, 
in  May  1973,  the  Council  of  Ministers 
of  the  Organization  of  African  Unity 
recognized  the  right  of  coastal  states  to 
establish  an  exclusive  economic  zone 
not  exceeding  200  nautical  miles.51 
China,  Canada,  Australia,  and  a  growing 
number     of    others,     particularly    de- 
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veloping  countries,  appear  ready  to 
endorse  the  concept. 

At  the  preparatory  conferences  for 
the  law  of  the  sea,  which  have  been  held 
in  Geneva  and  New  York  since  1970, 
some  countries  have  proposed  a  uniform 
limit  of  200  miles  within  which  coastal 
states  will  have  exclusive  jurisdiction 
over  all  resources,  pollution,  and  scien- 
tific research.  Others,  with  broad  con- 
tinental margins,  want  to  extend  exclu- 
sive jurisdiction  to  the  outer  edge  of  the 
margins  beyond  200  miles,  and  a  num- 
ber of  landlocked  and  shelf-locked 
states  prefer  a  limit  of  200  meters  or  40 
miles,  with  an  additional  intermediate 
zone  of  40  miles  within  which  the 
coastal  state  would  have  preferential 
and  veto  rights  over  exploitation.  If 
accepted,  the  latter  proposal  would  re- 
serve some  two-fifths  of  the  world's 
estimated  recoverable  offshore  oil  and 
gas  resources  for  the  international  com- 
munity. The  Soviet  Union,  with  its 
extensive,  shallow  Arctic  Sea,  has 
proposed  to  limit  coastal  state  jurisdic- 
tion to  a  depth  of  500  meters  or  100 
miles,  whichever  is  further  from  shore, 
and  the  United  States  propounds  a 
Coastal  Seabed  Economic  Area  within 
which  the  coastal  state  could  exercise 
exclusive  jurisdiction  (subject  to  certain 
provisions)  out  to  200  miles  or  to  the 
edge  of  the  continental  margins.  The 
new  U.S.  proposal  would  leave  the 
international  community  little  of  any 
valuable  oil  and  gas  resources. 

Agreements  on  the  limits  of  national 
jurisdiction  over  seabed  resources  are 
compounded  by  considerable  differ- 
ences of  opinion  over  fisheries.  While 
proponents  of  a  simple  200-mile  eco- 
nomic or  resource  zone  tend  to  stress 
coastal  state  rights  in  the  area,  they  are 
usually  silent  on  coastal  states  duties. 
They  also  overlook  the  management 
problems  arising  from  the  adoption  of  a 
200-mile  economic  zone.  Maritime 
states  that  have  traditionally  fished  in 
distant  waters  (U.S.S.R.,  Japan,  and 
others)  are  opposed  to  granting  coastal 


states  exclusive  jurisdiction  over  living 
resources  out  to  200  miles.  Japan  and 
the  Soviet  Union  recognize  the  special 
interest  of  coastal  states  beyond  terri- 
torial limits  but  maintain  that  regu- 
latory measures  should  be  established  in 
agreement  with  other  states  engaged  in 
fishing  in  the  area.  The  positions  of 
most  coastal  developing  nations  and 
nations  possessing  long-range  fleets  are 
still  far  apart  on  the  degree  of  manage- 
ment responsibilities  and  catch  alloca- 
tion rights  of  coastal  states  in  the  areas 
adjacent  to  a  12-mile  territorial  sea.  The 
United  States,  with  mixed  coastal  and 
distant  interests,  does  not  favor  any 
specific  limit  to  exclusive  fishing  rights, 
but  its  proposals  provide  for  coastal 
state  jurisdiction  over  coastal  and  ana- 
dromous  species  to  the  full  extent  of 
their  migratory  range.56 

As  the  final  outcome  is  expected  to 
be  a  package  deal,  the  resources  issue 
cannot  be  debated  in  complete  isolation 
from  other  problems.  These  include 
questions  of  transit  through  straits  used 
by  international  traffic,  the  limits  of  the 
territorial  sea,  the  nature  and  manage- 
ment of  the  international  regime  be- 
yond the  economic  zone,  et  cetera. 
Many  proponents  of  extensive  coastal 
state  jurisdiction  are  primarily  in- 
terested in  resources  and  are  willing  to 
give  in  to  maritime  nations'  demand  for 
narrow  territorial  limits,  provided  that 
their  resource  interests  will  be  pro- 
tected. The  United  States  and  other 
maritime  powers,  in  turn,  are  prepared 
to  accept  extension  of  territorial  limits 
to  1 2  miles  and  coastal  state  jurisdiction 
over  resources  beyond  the  territorial 
sea,  provided  there  is  agreement  on  free 
transit  through  straits  used  for  inter- 
national navigation  and  that  the  in- 
terests of  both  the  states  and  the  inter- 
national community  are  recognized  in 
the  economic  zone.  Provided  that  gen- 
eral agreement  on  all  major  issues  will 
be  reached,  acceptance  of  a  200-mile 
economic  zone  appears  likely,  with 
some  compensation  to  states  with  wide 
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continental  margins. 

Recent  increases  in  the  price  of  crude 
oil  will  have  a  negative  effect  on  the 
economies  of  many  developing  coun- 
tries, and  this,  in  turn,  may  serve  as  an 
additional  incentive  to  claim  the  re- 
sources of  the  entire  potentially  oil-rich 
continental  margins.  In  light  of  this  fact, 
the  United  States  insists  on  safeguards 
for  its  oil  drilling  industry,  in  the  form 
of  a  security  of  investment  clause  and 
on  compulsory  dispute  settlement. 
Initial  capital  outlays  for  development 
of  oilfields  beneath  the  seabed  are  very 
high,  and  it  takes  years  before  the  first 
revenue  can  be  expected.  Such  vast 
investments  can  only  be  made  if  they 
are  protected  by  international  agree- 
ment and  if,  in  case  of  serious  disagree- 
ments, disputes  will  be  subject  to  com- 
pulsory claims  settlement.  Security  of 
investment  is  in  the  interests  of  both  the 
investors  and  the  coastal  states  with 
offshore  resources.  Most  developing 
coastal  states  rely  on  foreign  capital  for 
the  exploration  and  exploitation  of 
their  offshore  petroleum  resources,  and 
the  willingness  of  these  international 
investors  to  meet  capital  demands  will 
be  significantly  enhanced  by  the  degree 
of  security  provided  to  the  companies 
developing  the  offshore  resources. 

The  new  Law  of  the  Sea  Conference 
is  scheduled  to  commence  in  Caracas, 
Venezuela,  in  August  1974  and  will  last 
until  draft  treaties  are  completed  and 
agreed  upon.  Acceptance  of  exclusive 
national  jurisdiction  for  the  exploration 
and  exploitation  of  seabed  resources 
extending  out  to  200  miles  from  the 
coast,  or  even  over  the  entire  continen- 
tal margins,  is  likely  to  result  in  opti- 
mum resources  exploitation,  provided 
that  articles  related  to  security  of  invest- 
ment and  compulsory  claims  settlement 
are  included. 

Ocean    Oil    and    the    Energy    Crisis. 

Although  one  may  expect  that  offshore 
petroleum  production  will  grow  at  a 
faster  rate  than  predicted  prior  to  the 


recent  price  hikes,  it  is  not  likely  to 
solve  our  worldwide  energy  problems. 
These  are  the  result  of  not  only  limited 
resources  but  of  Government  inter- 
ference with  the  market  system  and, 
more  recently,  the  creation  of  an  arti- 
ficial shortage  by  the  major  petroleum 
exporting  nations. 

Before  the  Arab  embargo,  oil  needs 
in  the  United  States  were  calculated  to 
increase  by  25  percent  between  1972 
and  1976,5  7  but  in  view  of  higher  prices 
and  conservation  measures,  the  actual 
increase  may  be  somewhat  lower.  As 
domestic  onshore  production  reached 
its  peak  in  1 970  and  no  North  Slope  oil 
is  expected  to  reach  the  market  until 
the  late  1970's,  additional  supplies  have 
to  be  imported. 

Recent  Government  policy  to  allow 
the  price  of  old  and  new  domestic  crude 
to  rise  considerably  will  certainly  lead 
to  a  renewed  search  for  additional  re- 
serves. Moreover,  higher  prices  will 
make  it  economical  to  increase  output 
from  existing  wells  onshore  and  off- 
shore with  secondary  and  tertiary  re- 
covery techniques.  However,  while  po- 
tential offshore  resources  are  known  to 
be  substantial,  it  takes  between  4Vz  and 
9Vz  years  between  the  time  when  funds 
are  committed  for  exploration  and 
actual  full  production.  On  average,  it 
takes  from  1  to  3  years  of  geophysical 
work  to  locate  a  commercially  attractive 
oilfield  and  another  2  years  of  ex- 
ploratory drilling  before  oil  is  found. 
Once  petroleum  is  located,  it  takes 
about  6  to  18  months  to  build  produc- 
tion platforms  and  to  set  them  in  place 
and  another  2  to  3  years  to  bring  a 
platform  to  full  production. 

President  Nixon's  recent  energy 
policy  has  improved  our  long-term 
energy  outlook,  but,  even  under  the 
most  optimistic  conditions,  the  National 
Petroleum  Council  has  estimated  that 
we  will  still  be  dependent  for  1 1  percent 
of  total  energy  needs  from  foreign 
sources  of  supply  by  1985.58  The  ques- 
tion   is,    from    where?    Currently    we 
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import  most  of  our  foreign  oil  from 
Canada  and  Venezuela,  but  Western 
Hemisphere  sources  have  almost  reached 
their  limits,  and  consequently  most  of 
the  additional  imports  will  have  to  be 
supplied  by  such  areas  as  the  Middle 
East  and  North  Africa.  Aside  from  the 
danger  of  reliance  on  vital  energy  sup- 
plies from  politically  unstable  sources, 
the  Assistant  Secretary  for  Energy  and 
Minerals  of  the  Department  of  the 
Interior,  Stephen  A.  Wakefield,  said  that 
"...  considering  the  effect  of  recent  oil 
increases  on  the  economies  of  the  east- 
ern hemisphere  producing  nations,  their 
production  rates  would  in  all  proba- 
bility not  be  expanded  enough  to  meet 
the  combined  1980  projected  demands 
of  Europe,  Japan  and  the  U.S.  at  any 
price  . . . 

Hence,  additional  world  demand 
must  be  met  from  other  sources  of 
supply  to  meet  even  a  downward  ad- 
justed demand  for  petroleum  and  to 
prevent  potential  serious  conflict  be- 
tween the  United  States  and  its  allies 


over  Middle  East  imports.  The  continen- 
tal margins  of  the  world  offer  a  unique 
solution  to  our  medium-term  energy 
problems.  In  contrast  to  onshore  petro- 
leum resources,  offshore  prospects  are 
more  evenly  divided  among  the  nations 
of  the  five  continents.  Diversification  of 
exploratory  and  development  activities 
is  a  good  guarantee  against  future  sup- 
ply interruptions  for  political  or  eco- 
nomic reasons.  However,  it  will  take 
several  years  and  vast  amounts  of  capital 
to  search  for  and  produce  from  new 
offshore  fields.  In  the  meantime,  grow- 
ing dependence  on  the  Middle  East 
cannot  be  avoided,  regardless  of  suc- 
cesses in  our  search  for  new  sources  of 
supply.  The  economic,  political,  and 
military  consequences  are  obvious,  and 
it  will  take  superior  leadership  to  bridge 
the  temporary  domestic  and  worldwide 
energy  shortage  while  avoiding  an  eco- 
nomic recession  at  home  and  a  danger- 
ous scramble  for  limited  supplies  be- 
tween the  countries  of  the  Western 
alliance. 
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STRATEGIC  IMPLICATIONS  OF 
CONTINENTAL  SHELVES 


Jose  A.  Alvarez 


INTRODUCTION 

The  history  of  humanity  has  been 
closely  associated  with  the  sea.  Even 
disregarding  the  theory  that  attributes 
the  birth  of  organic  life  to  that  salty 
environment,  one  cannot  deny  that 
through  the  blue  and  green  expanses  of 
water,  different  streams  of  civilizations 
marked  the  road  of  history  along  the 
centuries.  But  man's  primary  interest  in 
the  ocean  has  been  as  a  means  of 
transportation  or  communication. 

Scientific  knowlege  of  the  sea  began 
as  recently  as  a  century  ago  ("Chal- 
lenger1' expedition,  1872-76).  After 
such  a  relatively  recent  start,  interest  in 
the  importance  of  the  oceans  grew 
greatly  as  funds  were  invested  in  better 
knowledge  of  them.  That  is  particularly 
true  among  the  main  world  powers. 
Though  exploration  gave  varied  results, 
increased  knowledge  raised  new  ques- 
tions and  itidicatcd  newer  and  heavier 
demands.  Later,  a  real  tridimensional 
scientific  scope  posed  new  challenges,  as 


indicated  by  recent  views  of  the  oceans 
as  a  "world  granary." 

Advances  in  outer  and  inner  space 
(or  hydrosphere)  are  closely  related  to 
scientific  and  technological  progress. 
Also,  both  involve  difficult  operational 
environments.  They  both  require  careful 
planning.  Inefficiencies  and  errors  arc 
not  tolerated.  Research  is  very  expen- 
sive. Sophisticated  instrumentation  is 
needed.  Also,  both  require  highly  quali- 
fied personnel  on  a  comparatively  large 
scale  of  the  total  of  persons  employed. 

The  conquest  of  both  spaces  began 
after  the  "population  explosion"  was 
noted.  This  latter  phenomenon  added 
an  increasing  amount  of  tensions  all 
over  the  world.  The  need  for  vital  space 
and  the  search  for  supremacy  in  the 
world  opened  areas  for  friction  or  major 
disputes  in  this  tense  world.  Countries 
with  the  most  advanced  operational 
know-how  are  in  the  best  position  for 
achieving  success.  1 1  is  not  surprising, 
then,  to  find  reasons  to  conquer  new 
environments  other  than  the  reasons  of 
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humanitarian  wishes  for  more  food, 
more  space,  and  water  lor  every  human 
being  or  the  intellectual  reasons  in 
search  of  scientific  knowledge. 

Five-sevenths  of  the  world's  surface 
is  covered  by  the  oceans.  In  character, 
two  ocean  environments  can  be  distin- 
guished. One  is  that  extension  of  the 
mainland  sloping  under  water  to  a  rela- 
tively abrupt  change  in  bottom  slope; 
the  other  extends  beyond  that  boun- 
dary and  encompasses  the  larger  and 
abyssal  oceanic  depths.  The  first  area  is 
the  Continental  Shelf;  the  latter  is  the 
pelagic  zone. 

Of  these  two,  because  of  the  lesser 
depths  and  nearness  to  the  coast,  the 
Continental  Shell  will  be  increasingly 
important.  The  open  seas  will  continue 
to  be  primary  areas  for  ocean  transpor- 
tation of  goods  between  continents  and, 
therefore,  areas  of  military  dispute  for 
their  protection. 

The  discussion  of  factors  affecting 
the  Continental  Shelf  and  elucidation  of 
its  importance  from  a  strategic  view- 
point are  the  main  purposes  of  this 
research.  In  the  present  world,  strategy 
embraces  several  aspects  that  involve  the 
projection  of  efforts  from  fields  ap- 
parently disconnected  from  the  specific 
military  one.  Ilcnce,  our  discussion  will 
have,  to  cover  several  areas  oilier  than 
that  of  our  primary  concern  prior  to 
any  attempt  to  draw  conclusions. 

l-THE  CONTINENTAL  SHELVES: 

THEIR  PHYSICAL 

CHARACTERISTICS 

The  advent  of  modern  devices  of 
sounding  permitted  a  better  understand- 
ing of  the  sea  relief  in  this  century  witfi 
the  introduction  of  echo  sounds.  With 
these  means,  better  than  ever  before,  it 
was  seen  that  when  approaching  the 
coasts  from  the  deep  sea  an  area  of 
rapidly  decreasing  depths  and  a  follow- 
ing comparatively  flat  bottom  preceded 
the  immediate  beach  or  coastline.  The, 
latter  flat  area  was  mentioned  in  1887 


by  Hugh  II.  Mill  as  the  Continental 
Shelf.  The  abrupt  transition  of  depths 
is  the  area  named  Continental  Slope;  its 
inner  limit  is  about  the  100-falhom  or 
200-meter  isobath. 

The  International  llydrographic 
Bureau,  through  its  International  Com- 
mittee on  the  Nomenclature  of  Ocean 
Bottom  Features  (22  September  1952), 
defines  the  Continental  Shelf  as  the 
zone  bordering  continents  from  the  low 
waterline  to  a  depth  at  which  a  rela- 
tively sleep  slope  towards  the  deep 
regions  is  found.  It  locates  that  sharper 
increase  in  depth  around  100  fathoms 
or  200  meters  but  recognizes  thai  it  can 
occur  at  more  than  200  or  less  than  (>f> 
fathoms.  It  also  recognizes  the  continen- 
tal borderland  where  the  marginal  area 
is  irregular  and  lias  much  larger  depths 
than  those  mentioned  for  a  Continental 
Shelf.2 

The  Continental  Shelf  was  found  to 
vary  in  width  and  depth  in  different 
areas  of  the  world,  but  it  shows  some 
limited  confined  range  of  variation. 
Also,  shores  of  young  elevated  moun- 
tainous regions  have  a  narrow  shelf  or 
lack  it.  Those  differences  make  it  diffi- 
cult to  establish  an  accurate  ami  com- 
prehensive definition  of  the  morpho- 
logical phenomenon. 

The  area  significance  of  the  Con- 
tinental Shelves  is  indicated  by  the  fact 
that  they  represent  7.6  percent  of  the 
total  ocean  surface,  or  about  20  per- 
cent of  all  the  continental  land  masses 
(excluding  Antarctica).4 

The  area  dimension  of  the  Conti- 
nental Shelves,  compared  to  the  conti- 
nental land,  varies  for  various  regions  as 
follows:5 

Continental  United  Slates  16.5% 
The  Americas  (excluding 

Continental  United  States)  20    % 

Europe  38    % 

Africa  5    % 

Asia  (excluding  China)  30    % 

U.S.S.K.  and  China  25.5% 

Australia  and  New  Zealand  24    % 
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Accordingly,  some  specific  areas  have 
very  extensive  Continental  Shelves,  i.e., 
Java,  Sumatra,  Malacca,  Borneo,  south 
of  Bering  Strait,  east  of  Siberia,  Austra- 
lia, Guinea,  cast  of  Argentina,  Korea, 
and  the  North  Sea.  Other  areas  lack 
the  Continental  Shelf,  like  Chile  and 
Peru,  though  Birot7  mentions  that  often 
there  is  a  Continental  Shelf  about  20 
kilometers  wide  in  a  transitional  zone 
from  the  submarine  bottom  to  the  aerial 
relief  off  the  mountainous  coasts. 

A  comparison  of  sources  shows  dif- 
ferent estimates  of  the  dimension  of 
shelves.  To  illustrate,  Shepard,8Kue- 
nen,9  and  Carsey10  indicate  that  the 
maximum  width  reaches  to  800  miles, 
the  average  width  is  about  42  miles,  the 
average  depth  is  of  72  fathoms  but  may 
reach  270  fathoms,  and  the  average 
slope  of  the  Continental  Shelf  is  about 
0  07'.  The  slope  mentioned  is  not  uni- 
form, the  inner  half  of  the  shelf  being 
steeper  than  the  outer  shelf.  The  flat- 
ness of  the  shelf  or  its  uniform  slope  is  a 
general  description  since  hollows  and 
hills  of  20  meters  and  larger  are  fre- 
quently observed. 

The  predominant  sediment  of  Conti- 
nental Shelves  is  sand.  Pebbles,  cobbles, 
and  rock  bottoms  are  also  common  in 
the  outer  parts.  The  proximity  to  large 
rivers  is  shown  by  a  change  of  the 
predominant  sediment  towards  mud. 
Studies  on  the  geological  structure  have 
shown  unconsolidated  sediment  over- 
lying wedges  of  semiconsolidated  sedi- 
ment.12 In  some  of  those  Continental 
Shelves  the  layer  of  sediment  could  be 
as  much  as  6  to  12  kilometers. 

The  formation  of  Continental 
Shelves  is  not  clearly  understood  so  far, 
although  various  theories  have  been 
advanced.  Some  investigators  support  a 
depositional  origin,  but  others  think 
wave  erosion  played  a  major  role.  Also, 
there  are  supporters  of  the  theory  that 
both  processes  could  have  acted  to- 
gether.14 Geophysical  studies  showed 
the  origin  of  shelves  have  not  been  the 
same    everywhere.    For    example,    the 


subsidence  of  sediments  formed  the 
shelf  off  the  eastern  U.S.  coast.15  The 
lowering  of  the  sea  level  during  glacial 
periods  is  of  particular  importance  to 
the  possible  development  of  shelves,  but 
there  is  a  broad  divergence  of  opinion 
regarding  the  estimation  of  maximum 
sea  lowering  in  the  Pleistocene  era.16 
Research  on  submarine  canyons  could 
be  useful  for  a  better  explanation  of  the 
phenomenon.   7 

Waters  covering  the  Continental 
Shelves  are  differentiated  from  the 
waters  beyond  at  greater  depths.  These 
waters  represent  a  biological  province— 
the  neritic— in  the  habitats  of  marine 
life.  Dilution,  contamination  by  terri- 
genous sediments,  penetration  of  natu- 
ral light,  and  ease  of  development  of  a 
nutrition  chain  give  specific  character  to 
the  Continental  Shelves.   9 

Influencing  transmission  of  light  in 
the  sea,  material  in  suspension  plays  an 
important  role.  Coastal  waters  can  be  so 
densely  contaminated  with  suspended 
material  that  almost  50  percent  of  the 
total  light  intensity  received  on  the 
surface  can  be  absorbed  in  a  meter 
below  the  sea  level.  The  reflectivity  of 
the  suspended  particles  also  affects  the" 
waters,  altering  their  color.  It  is  not 
strange,  then,  to  see  that  from  the  deep 
blue  of  the  "oceanic  dcscrl"  the  color 
changes  in  the  marginal  areas  of  the 
shelves  to  a  greenish  blue  or  a  green  or 
at  times  to  shades  of  gray,  brown,  red, 
or  yellow.   ° 

The  proximity  of  nutrients— phos- 
phates, nitrates,  and  nitrites— to  the 
euphotic  area  and  the  more  favorable 
conditions  for  vertical  movements  in  the 
water  masses  account  for  a  rich  coastal 
life.2  Therefore,  the  Continental 
Shelves  are  fertile  areas  for  productive 
fishing  or  abundant  animal  life  and  are 
more  valuable  in  this  respect  than  the 
deeper  oceans.  The  influence  of  thai 
environment  is  not  confined  only  to  the 
geographical  limits  of  the  shelves  them- 
selves. 
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II-CURRENT  JURISPRUDENCE: 

LEGAL  TRENDS  REGARDING 

CONTINENTAL  SHELVES 

International  legislation  of  sover- 
eignty of  a  coastal  state's  marginal 
waters  was  born,  probably,  as  a  need  for 
safety.  When  limitation  was  first 
thought  of,  naval  guns  of  short  range 
were  the  only  possible  threat  to  land 
from  offshore  waters.  The  only  extrac- 
tive activities  were  fishing  and  the 
search  for  valuable  raw  materials.  Other 
than  these,  exploitation  was  not  practi- 
cal. Within  this  century  the  laying  of 
submarine  cables  and  development  of 
offshore  oil  extraction  created  needs  for 
a  new  definition  of  sovereignty.  How- 
ever, no  definite  declaration  was  made 
previous  to  the  1940's  regarding  na- 
tional rights  to  resources  on  Continental 
Shelves. 

The  first  specific  precedent  goes  back 
to  26  February  1942  with  the  bilateral 
treaty  between  the  United  Kingdom  and 
Venezuela  regarding  exploitation  of  sub- 
marine oilfields  in  the  Gulf  of  Paria.  A 
major  event  was  the  proclamation  of  the 
United  States  by  President  Truman  on 
28  September  1945  reserving  for  the 
United  States,  sovereignty  on  the  seabed 
and  subsoil  resources  of  the  Continental 
Shelf  offshore  to  a  depth  of  100  fa- 
thoms. Though  there  had  been  an 
earlier  international  act  (2  September 
1947),  the  declaration  of  the  Inter- 
American  Defense  Zone  considered 
more  than  the  Continental  Shelf  area 
and  was  restricted  to  defense  purposes. 
No  claim  was  made,  at  that  time,  of 
economic  implication,  but  Truman's 
proclamation  aroused  a  series  of  later 
declarations  of  similar  nature. 

Differences  in  declarations  on  sover- 
eignty on  Continental  Shelves  arc  noted 
as  follows:  (a)  the  maximum  depth  to 
which  the  claim  was  made,  (b)  the 
nature  of  the  area.  For  example,  on  29 
October  1945,  Mexico  reserved  all 
natural  riches  of  the  adjacent  Continen- 
tal  Shelf   delimited    by    the   200-meter 


isobath.  Argentina,  on  9  October 
1946,  declared  sovereignty  over  the 
Argentine  epicontinental  sea  and  Conti- 
nental Shelf  but  previously  (24  January 
1944)  had  declared  those  areas  to  be 
zones  of  mineral  reserves.  Costa  Rica 
and  Honduras,  on  different  dates,  refer 
to  the  submarine  platform  with  no 
indication  of  depth.  Other  nations  fol- 
lowed: for  example,  the  Kingdom  of 
Saudi  Arabia  on  29  May  1949  extended 
claims  to  areas  in  the  Persian  Gulf 
contiguous  to  its  coasts.  A  19  May  1949 
Iranian  Hill  refers  to  the  Continental 
Shelf  without  indicating  a  depth. 
Brazil,  on  8  November  1950,  established 
her  exclusive  jurisdiction  over  the  natu- 
ral resources  of  the  Continental  Shelf  as 
well  as  for  fishing  in  that  area,  differing 
from  Argentina  only  in  the  method.7 

The  growing  importance  of  fishing 
operations  led  some  countries  to  new 
declarations  of  sovereignty  of  the  waters 
up  to  limits  of  200  miles  offshore-  but 
without  restraining  freedom  of  naviga- 
tion by  ships  of  other  nations.  Countries 
without  Continental  Shelves  made  re- 
lated claims.  For  example,  Chile  and 
Peru  made  proclamations  on  25  June 
1947  and  1  August  1947,  respectively.8 

In  the  midst  of  those  and  other 
claims,  and  under  the  pressure  of  new 
marine  technological  advances,  the 
United  Nations  celebrated  the  Interna- 
tional Law  Commission  meetings  of 
1951,  1953,  19569  and  the  Geneva 
Convention  of  the  Continental  Shelf  of 
1958.  Draft  articles  were  prepared 
with  some  changes  which  gave  the 
scheme  of  the  Geneva  Convention  of 
1958,  currently  the  latest  international 
codification  on  the  Continental  Shelf.1 1 

In  that  conference  a  legal  definition 
of  the  shelf  was  established,  and  rights 
of  the  coastal  states  were  defined.  Re- 
garding the  definition,  the  criterion  has 
been  to  leave  a  flexible  margin  of 
adjustment  to  technological  develop- 
ments that  is  to  interpret  the  Continen- 
tal Shelf  as  the  submarine  bottom  to 
200    meters    or    beyond    that    limit    if 
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exploitation  of  natural  resources  was 
feasible  (article  1).  In  defined  areas,  the 
right  of  exploitation  by  the  coastal 
states  is  exclusive,  but  sovereignty  ap- 
plies only  to  exploring  and  exploiting 
natural  resources  (article  2.1).  The  con- 
vention clearly  defines  the  term  "natu- 
ral resources"  as  those  minerals,  non- 
living resources  of  the  seabed  and  sub- 
soil, as  well  as  the  living  animals  that  at 
the  harvestable  stage  are  immobile  or 
under  the  seabed  or  move  in  constant 
physical  contact  with  the  bottom  or 
subsoil  (article  2.4).  The  idea  of  sover- 
eignty does  not  imply  the  superjacent 
waters,  where  the  concept  of  freedom 
of  the  seas  prevails  (article  3).  Also,  no 
coastal  state  may  impede  another  na- 
tion's laying  of  submarine  cables  or 
pipelines  across  its  Continental  Shelf 
(article  4).  The  exclusive  right  to  ex- 
ploitation does  not  interfere  with 
oceanographic  or  scientific  research  by 
other  parties  whenever  those  are  done 
with  the  intention  of  open  publication 
(article  5.1).  A  safety  zone  of  only 
500-meter  radius  around  structures 
erected  for  exploitation  purposes  is  al- 
lowed. Those  structures  are  not  to  be 
put  up  in  disregard  of  the  needs  of 
navigating  international  sealancs  (article 
5.2,  5.3).  The  codification  explicitly 
indicates  that  the  opportunity  for  re- 
search by  the  coastal  state  is  necessary 
(article  5.8). 

In  spite  of  its  remarkable  achieve- 
ment, the  Geneva  codification  offers 
broad  areas  of  potential  disagreement. 
The  first  of  them  is  the  delimitation  of 
the  Continental  Shelf.  Other  questions 
include:  What  is  an  unjustifiable  inter- 
ference? What  are  essential  sealanes  to 
international  navigation? 

The  convention  failed  to  provide  for 
compulsory  settlement  of  disputes,  thus 
settlement  is  left  to  the  states  them- 
selves. The  majority  of  the  participants 
opposed  mandatory  use  of  the  Interna- 
tional Court  of  Justice  or  other  sug- 
gested means  of  settlement.1  3 

The  convention  of  Geneva  came  into 


force  on  10  June  1964  (article  11. 1).14 
After  June  1969  a  revision  is  possible  on 
the  request  of  the  signing  countries 
(article  13.1). 

In  recent  years,  legislation  and  peace- 
ful use  of  the  ocean  floors  have  become 
the  concerns  of  several  countries  repre- 
sented in  the  United  Nations.  5  Since 
new  ideas  on  those  matters  are  con- 
nected with  the  use  of  Continental 
Shelves,  it  is  desirable  to  mention  pos- 
sible legal  trends.  We  can  distinguish  the 
following  possible  attitudes:  (a)  to  call  a 
new  United  Nations  convention,  (b)  to 
adopt  the  "wait  and  see"  position  ex- 
pecting that  conflicts  will  show  future 
courses  of  action,  (c)  the  "national 
lake"  attitude,  and  (d)  the  "flag  state 
approach."16  Those  policies  have  been 
discussed  relating  to  the  high  seas.  But, 
so  far,  the  limit  of  the  Continental  Shelf 
has  been  flexibly  defined.  Therefore,  a 
redefinition  of  the  outer  limit  of  the 
Continental  Shelf  is  involved  in  discus- 
sion of  the  high  seas  legal  status. 

There  is  disagreement  among  nations 
regarding  the  status  of  the  high  seas 
beyond  the  Continental  Shelf  and  over 
it.  Kor  the  Continental  Shelf,  exploita- 
tion of  defined  resources  is  a  recognized 
national  right.  For  the  high  seas,  some 
less  powerful  states  desire  instruments 
of  international  control.  The  extent  of 
territorial  waters  is  not  agreed  upon. 
Interests  of  different  states  are  in  con- 
flict. The  big  powers,  like  the  United 
States,  prefer  (under  the  principle  of 
freedom  of  the  seas)  to  retain  a  concept 
of  narrow  territorial  seas  (equal  to  or 
less  than  12  miles,  preferably  3  miles)  to 
restrain  exclusive  fishing  rights  to  a 
narrow  fringe  (12  miles),  7  and  to  have 
the  United  Nations  redefine  the  rights 
of  countries  to  the  Continental  Shelves, 
not  going  beyond  the  200-meter 
depth.  Small  powers,  such  as  some  of 
the  Latin  American  countries,  tried  to 
extend  their  sovereignty,  not  only  to 
the  soil  and  subsoil  of  their  Continental 
Shelves,  but  also  to  waters  as  far  as  the 
extent  of  the  shelf  or  even  to  a  fixed 
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large  distance  offshore,  invoking  the 
principle  of  conservation  of  resources 
(fisheries   included)    and    economic  de- 

i  19 

velopment. 

The  latest  concern  regarding  the  use 
of  the  seabed  in  the  United  Nations 
meetings  reflects  a  division  in  opinion 
between  the  two  major  world  powers 
and  the  smaller  countries.  These  con- 
cerns are  in  the  sphere  of  the  security 
field.  Developing  countries  feel  that  that 
policy  must  be  established  to  prevent 
the  growth  of  a  new  colonialism.  The 
major  powers  emphasize  military  dif- 
ferences. The  United  States  advocates 
prohibition  of  emplacement  of  weapons 
of  mass  destruction  on  the  seabed  and 
deep  ocean  floor.  The  U.S.S.R.  wants 
use  of  the  seabed  beyond  the  territorial 
waters  to  be  reserved  only  for  peaceful 
purposes.2    . 

A  proposal  made  by  the  Ambassador 
of  Malta  to  the  United  Nations,  Mr.  A. 
Pardo,  tried  to  solve  the  problem  of  the 
seabed  and  deep  ocean  floors  through 
international  juridical  mechanisms.2 

HI-ECONOMIC  IMPORTANCE  OF 

CONTINENTAL  SELVES: 

CURRENT  POSSIBILITIES  AND 

IMPLICATIONS  ON  NATIONAL  OR 
WORLDWIDE  ECONOMY 

The  resources  of  the  sea  have  been 
heavily  emphasized  in  the  last  decade. 
Most  of  the  frequently  listed  "marine 
riches"  exist  on  all  Continental  Shelves. 
Comparing  possibilities  with  the  deep 
oceans,  the  shelves  have  the  advantages 
of  shallower  depths  than  the  depths  of 
the  sea  and  of  nearness  to  populated 
areas. 

One  way  to  judge  the  economic  value 
of  sea  resources  could  be  through  the 
estimated  $9  billion  worth  of  ocean 
activities  which  took  place  in  1963.  This 
amount  is  estimated  to  increase  by  8  to 
lf>  percent  yearly.  If  we  analyze  those 
figures  for  the  current  value  of  different 
resources,  we  observe  that  fishing, 
petroleum     exploitation,     mining    and 


mineral  extraction,  and  seaweed  farming 
are  the  most  significant.  Also,  heavy 
government  expenses  in  research  for 
defense  purposes  reveals  the  double 
importance  of  the  marine  environment. 

From  the  items  previously  men- 
tioned, fishing  is  one  of  the  outstanding 
economic  activities,  followed  by  petro- 
leum extraction.  All  other  commodities, 
in  general,  run  in  a  lower  scale  of  value, 
if  military  and  paramilitary  expenses  are 
excluded. 

The  importance  of  fishing  for  human 
nourishment  is  well  known,  especially  in 
relation  to  the  population  explosion. 
Fifty  percent  of  the  current  world's 
inhabitants  have  a  protein  deficiency. 
Fish  protein  compares  in  protein  con- 
tent to  that  of  meat,  eggs,  or  milk.  Also, 
the  unsaturated  fats  of  fish  oils  have 
dietary  advantages.  If  the  lack  of  pro- 
tein is  critical  now,  the  possibilities  of 
malnutrition  in  the  future,  unless  tre- 
mendous technical  developments  in 
farming  on  land  are  achieved,  will  be 
huge.  Theoretical  studies  indicate  the 
production  capacity  of  animal  protein 
from  the  seas  could  be  large  enough  to 
satisfy  the  diet  of  30  billion  people. 

Estimates,  based  on  studies  off 
southern  California,  indicate  that  the 
production  of  zooplankton  is  7.5  per- 
cent of  the  total  phytoplankton  produc- 
tion and  that  fish,  sea  mammals,  and 
benthic  animals  reach  only  3.4  percent 
of  the  total  phytoplankton  produc- 
tion.4 Therefore,  one  solution  for  more 
efficient  use  of  food  from  the  sea  would 
be  to  shorten  the  feeding  chain,  trying 
to  make  phytoplankton  or  zooplankton 
edible  for  humans.  To  illustrate,  1,000 
grams  of  phytoplankton  convert  into 
100  grams  of  copepods.  This,  in  turn, 
means  10  grams  of  herring,  implying 
finally  one  gram  for  man.  The  Russians 
were  experimenting  with  krill  as  a  food 
for  man.  Other  possible  uses  are  as  food 
lor  domestic  and  other  animals. 

Continental  Shelves  are  the  areas  of 
most  productive  fishing.  Almost  80  per- 
cent  of   the    world    catch   comes  from 
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those  areas  and  nearby  zones.  The 
Continental  Shelves  of  the  Northern 
Hemisphere  are  about  three  times  the 
area  of  the  Southern  Hemisphere  Conti- 
nental Shelf  areas,  and  top  production 
has  been  reached.  Hence,  the  shelf  areas 
of  the  "oceanic  hemisphere"  will  be- 
come more  important  in  future  efforts 
to  increase  the  world  catch  of  fish.  It  is 
interesting  to  note  the  most  spectacular 
jump  in  fish  catch  made  by  Peru  is 
precisely  in  the  area  of  the  Continental 
Shelf,  in  regions  benefited  by  con- 
venient currents  and  nutrients.  This 
brings  forth  the  question  of  the  future 
possibilities  of  increasing  the  world 
catch  through  pelagic  fishing.  For  a 
better  catch,  equipment  will  have  to  be 
improved.8  It  is  reasonable  to  expect 
that  Continental  Shelves  will  keep  their 
importance  as  the  main  fishing  grounds. 
Therefore,  we  can  forecast  a  pressure 
towards  research  and  exploratory  fish- 
ing in  the  probably  fertile  areas  of  the 
Southern  Hemisphere.  This  will  require 
the  development  of  large  new  fishing 
fleets  with  the  capability  of  processing 
their  catches  through  factory  mother 
ships.  The  Russians  already  showed  this 
trend  in  their  operation  in  the  Argentine 
Continental  Shelf  in  the  last  few  years. 

As  was  mentioned,  the  coastal  areas 
of  the  less  developed  countries  will  be 
the  new  grounds  for  fishing.  Those 
countries  generally  lack  the  means  re- 
quired for  the  best  methods  and  they 
will  be,  therefore,  out  of  competition. 
We  can  foresee  that  those  activities  may 
generate  areas  of  conflict.  The  maladies 
of  probable  overfishing  in  those  regions 
is  a  real  danger.  Consequences  of  over- 
fishing have  been  proven  with  the 
forced  interruptions  of  World  Wars  I 
and  II  in  Europe9  and  in  the  halibut 
fishing  in  the  northeastern  Pacific  and 
on  the  Grand  Hanks.10  That  fear  is  the 
cause  of  disagreement  in  the  current 
juridical  status  of  sovereignty  on  Conti- 
nental Shelves  legislated  unilaterally  by 
different  countries. 

Current  exploitation  of  minerals  at 


sea,  compared  with  the  potential,  is 
meager.  The  reasons  for  the  small-scale 
exploitation  include  a  lack  of  con- 
venient information,  lack  of  appropriate 
technology,  and  a  nonurgent  need  to 
resort  to  that  source  of  minerals.  A 
good  proof  of  the  last  is  the  case  of 
petroleum  exploitation.  Even  offshore 
mining  of  that  material,  which  started  in 
1899,  developed  only  after  World  War 
II.  In  a  period  of  10  years,  ending  in 
1967,  offshore  oil  production  reached 
16  percent  of  the  total  world  produc- 
tion.12 In  the  United  States  alone, 
offshore  natural  gas  production  reached 
977  billion  cubic  feet.  3  Offshore  oil 
production  of  the  United  States  equals 
that  of  the  rest  of  the  world,  with  the 
Persian  Gulf  accounting  for  75  percent 
of  the  production  outside  the  United 
States.1  The  potential  oil  exploitation 
in  the  North  Sea  is  well  revealed  by  the 
interest  shown  in  the  5-year  exploration 
period  begun  by  23  groups  of  different 
oil  companies.  The  possibilities  of  natu- 
ral gas  supplies  discovered  in  the  same 
area  seem  to  be  able  to  replace  the  coal 
gas  used  in  the  area  within  the  next  20 
years.   5 

Estimates  of  reserves  for  the  next  10 
years  indicate  that  offshore  oil  produc- 
tion will  account  for  40  percent  of  the 
worlds  extraction.  Estimates  for  the 
Arctic  Continental  Shelf  in  the  Tyumen 
region  show  that  by  1980  oil  produc- 
tion there  will  equal  the  current  produc- 
tion of  the  Union  of  Soviet  Socialist 
Republics.16  Other  shelf  areas  of  the 
world  in  the  Southern  Hemisphere  seem 
ready  to  start  offshore  oil  exploitation 
on  a  large  scale.  In  some  places  close  to 
the  coast,  offshore  exploitation  began  in 
1932. 17  Other  estimates  by  W.E.  Pratt 
(1951)  indicate  Continental  Shelf  oil 
reserves  are  approximately  J, 000  billion 
barrels,  equaling  oil  reserves  of  conti- 
nental  areas. 

High  Is  to  petroleum  exploitation 
from  the  shelf  are  clearly  defined  in  the 
last  Geneva  Convention  already  dis- 
cussed. The  convention  assures  benefits 
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for  the  coastal  state.  A  nations  profit, 
however,  will  depend  upon  its  tech- 
nology and  the  feasibility  of  extraction. 

Mining  and  extractive  activities  from 
the  Continental  Shelves  can  be  divided 
into  two  categories:  exploiting  the 
riches  of  the  soil  and  subsoil  and  extrac- 
tion of  minerals  and  salts  from  the  sea 
water,  which  includes  the  conversion  of 
salt  water  into  fresh  water.  We  shall 
discuss  at  more  length  the  first  type  of 
exploitation,  since  extraction  of  salts 
and  minerals  is  easily  accomplished 
from  territorial  waters.  Though  we  shall 
mention  mining  operations,  some  of 
them  are  done  also  in  the  beaches. 

Continental  Shelves  are  about  20 
percent  of  the  continental  lands.  As  the 
rocks  of  Continental  Shelves  do  not 
differ  basically  from  rocks  on  land,  one 
can  expect  the  same  average  mineral 
potential  in  those  submarine  soils.  On 
beaches,  due  to  the  mechanical  forces  of 
the  ocean  surf,  mining  and  processing 
are  relatively  simple.  The  sea  level  varia- 
tions of  the  Pleistocene  age,  during 
presumed  stabilization  periods,  give 
good  mining  possibilities  for  old  off- 
shore beaches,  now  submerged. 

Glauconite,  a  possible  source  of 
potassium,  is  found  in  various  offshore 
locations.  Phosphorite  is  found"  off  Peru, 
Mexico,  Chile,  the  United  States,  Argen- 
tina, Japan,  South  Africa,  and  certain 
submerged  areas  off  islands  in  the 
Indian  Ocean.  Tin  is  found  in  drowned 
river  valleys  offshore  in  Thailand  and 
Indonesia.  Also  in  drowned  river  valleys 
are  deposits  of  gold,  platinum,  and 
diamonds.  Some  of  those  areas  are  off 
Nome  and  Good  News  Bay  in  Alaska 
and  the  Orange  River  in  South-West 
Africa.20 

Iron  ore  and  coal  have  been  mined 
from  the  subsea  floor  for  a  long  time, 
but  the  mines  were  entered  from  the 
coast,  as  is  done  in  England,  Japan, 
Newfoundland,  and  1' inland.  Sulphur 
is  also  found  in  the  caps  of  salt  domes. 
Large  concentrations  of  those  domes 
have  been  surveyed  in  the  offshore  areas 


of  the  Gulf  of  Mexico.  Also,  in  the  Gulf 
of  Mexico,  as  well  as  offshore  Iceland, 
notable  calcareous  shell  deposits  exist, 
used  as  raw  material  for  the  manufac- 
ture of  portland  cement.  From  the 
offshore  areas  of  eastern  Texas  alone, 
45  million  tons  of  shells  have  been 
obtained  in  the  last  20  years.2  A  Also, 
there  are  deposits  of  magnetite,  colum- 
bite,  ilmenite,  zircon,  rutile,  monazite, 
and  silica  in  different  areas  of  the 
world.23 

Extraction  from  sea  water  of  salts 
and  minerals  with  concentrations 
smaller  than  those  of  boron  is  not 
economical,  using  current  methods.  Of 
some  of  those  economically  feasible  to 
exploit,  offshore  minerals  for  which 
there  are  adequate  land  reserves  are  not 
practically  extracted.  However,  magne- 
sium, sodium  chloride,  potassium  com- 
pounds, bromine,  and  chemicals  used  in 
the  manufacture  of  gypsum  are  ob- 
tained from  sea  water,  mostly  in  the 
United  States.24 

Extraction  of  fresh  water  from  salt 
water  has  been  performed  only  in 
limited  coastal  areas  due  to  its  high  cost. 
Therefore,  we  shall  not  discuss  that 
activity.  We  also  shall  leave  aside  the 
possibilities  of  using  the  physical  phe- 
nomena of  the  ocean  as  a  source  of 
energy,  which,  except  in  one  case,  is  in 
the  project  stage  and  of  strict  coastal 
interest. 

Seaweed  is  farmed  mostly  in  terri- 
torial waters,  though  it  could  be  har- 
vested in  some  areas  outside  of  those. 
Seaweed  is  economically  important  and 
can  have  several  uses:  food  for  men  and 
cattle  and  as  a  source  of  iodine,  potash, 
alginic  acids,  alginates,  agar-agar,  and 
fertilizer.26 

Comparing  future  possibilities  to  the 
reality  of  Continental  Shelf  mining,  it  is 
worth  noting  a  recent  1-year  study  was 
conducted  by  Economic  Associates, 
Inc.,  with  support  of  Ocean  and  Engi- 
neering, Inc.  and  some  University  of 
Maryland  consultants.  The  study  aims 
primarily  at  nonliving  resources  on  the 
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U.S.  shelves.  The  published  conclusion 
states  that  of  the  50  materials  existing 
on  the  shelves,  only  a  handful  are  vital 
for  the  U.S.  economy  in  case  of  short- 
age or  price  rise.  Oil  and  gas  are  men- 
tioned as  worthwhile  mining  resources. 
Recommendations  of  the  report  empha- 
size the  need  for  more  comprehensive 
studies    of    the    U.S.   continental    mar- 

27 

gins. 

Such  a  declaration  by  a  major  user  of 
natural  resources  in  the  most  advanced 
economy  is  worthy  of  special  considera- 
tion. However,  it  is  dangerous  to  gen- 
eralize, since  the  land  resources  in  the 
United  States  are  seldom  found  in  other 
countries.  Also,  it  is  worth  considering 
that  exploitation  of  mineral  resources  at 
sea,  even  at  moderate  depths,  requires  a 
solid  technology;  therefore,  in  most 
cases,  advanced  countries  will  play  an 
active  role  in  seabed  exploitation  wher- 
ever it  is  done.  Moreover,  a  detailed 
scientific  knowledge  of  the  areas  of 
Continental  Shelves  intended  for  exploi- 
tation is  essential. 

IV-MARINE  TECHNOLOGY: 
ITS  CURRENT  POSSIBILITIES 
ON  CONTINENTAL  SHELVES 

Operations  on  the  Continental 
Shelves,  as  well  as  on  the  deep  sea 
bottom,  depend  on  oceanographic 
knowledge,  engineering  techniques,  and 
an  understanding  of  man's  physiology. 
Development  of  new  materials,  reliable 
and  resistant  to  tremendous  pressures, 
although  light,  implies  great  progress  in 
the  capability  for  deep  sea  operation.  It 
is  easily  understandable  that  the  attain- 
ment of  that  commitment  will  involve— 
and  has  involved— multiple  technology 
proficiency. 

After  the  Truman  proclamation, 
activities  and  technology  interacted  in  a 
continuous  and  more  intense  yearly 
trend.  All  those  activities  have  been 
directed  usually  towards:  (a)  increas- 
ingly deeper  and  freer  individual  human 
operations  in  tjic  sea;    (b)  development 


of  more  versatile  vehicles  capable  of 
reaching  deeper  ranges,  of  manned, 
unmanned,  and  robot  forms;3  and  (c) 
development  of  techniques  for  direct 
and  indirect  knowledge  of  the  sea  and 
its  boundaries.4 

The  development  of  the  aqualung  by 
Jacques  Yves  Cousteau  in  1943  was  a 
milestone  for  future  progress  in  the 
exploration  of  Continental  Shelves.  The 
Krasberg  lung  with  a  controlled  amount 
of  oxygen  and  the  use  of  a  closed 
breathing  system  of  a  helium  and  oxy- 
gen atmosphere  was  another  important 
advance  for  reaching  increasing  depths 
in  diving.  Other  major  steps  were 
established  through  operations  "Conti- 
nental Shelves,"  "Sealab,"  and  the 
project  "Man-in-the-Sea."  The  first 
operation  began  in  1962  and  proved  the 
ability  of  man  to  live  and  work  for  long 
periods  of  time  in  the  sea.  Those  first 
trials  were  surpassed  by  the  achieve- 
ments of  Sealabs  I  and  II.  New  shelters 
were  tested,  longer  numbers  of  days  and 
men  were  involved,  and  flexible  struc- 
tures like  the  SPll)  (Submersible  Port- 
able Inflatable  Dwelling)  were  tried 
successfully.6  Experiences  of  Sealab  11 
showed  aquanauts  were  able  to  stay  15 
to  30  days  continuously  under  205  feet 
of  water.7  Sealab  111,  scheduled  for  the 
autumn  of  1968,  planned  to  advance 
the  previous  experiments  in  the  field  of 
oceanography,  engineering,  salvage  and 
construction,  biology,  and  use  of 
trained  mammals  for  helping  aqua- 
nauts.8 Unfortunately  the  death  of  one 
of  the  aquanauts,  Mr.  Berry  L.  Gannon, 
the  cause  of  which  was  not  clear, 
interrupted  the  experiment. 

A  group  of  divers  from  California, 
working  with  specially  designed  gear, 
were  able  to  perform  tasks  at  600  feet. 
Another  system,  the  "Cachalot,"  de- 
veloped by  Wcslingliousc,  allows  un- 
interrupted diving  and  living  in  a  high- 
pressure  atmosphere  of  oxygen-hclium- 
nitrogen.  With  that  system,  longer 
periods    of    useful    operation,    greater 
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safety,    and    savings    of    time    are    ob- 
tained.1 

"Bathy  sphere,"  "benthoscope," 
"bathyscaph"  and  "Trieste"  are  pio- 
neers in  reaching  great  depths.  Since  23 
January  1960,  when  the  last  reached 
35,800  feet  in  the  deepest  part  of  the 
Marianas  Trench,  several  submcrsibles 
have  been  launched.  After  the  diving 
saucers  created  by  Cousteau,  other  in- 
ventors increased  the  capabilities  of 
earlier  vehicles.  Among  those,  we  can 
mention  "Deep  Quest, "  which  is  40  feet 
long  and  carries  7,000  pounds  of  equip- 
ment for  special  use  for  prospecting  for 
minerals  on  Continental  Shelves.  The 
PX-15,  because  of  its  capabilities*  of 
floating   freely,  is  of  special  value  for 

biological     and     acoustical     observa- 

H 
tions. 

Besides  specific  oceanographic  instru- 
mentation, photography,  television, 
seismic  refraction  and  reflection,  sound 
transmission,  and  magnctomctry  have 
been  powerful  means  for  extending 
man's  knowledge  of  the  bottom  of  the 
Continental  Shelves.  Submarine  photog- 
raphy was  attempted  in  1895  by  Bou- 
tan,  but  it  took  several  years  before  the 
proper  lighting  and  gear  were  ob- 
tained. Underwater  television  com- 
bined with  sonar  and  lifting  gear  as- 
sembled in  special  devices  like  CURV 
(Cable  Controlled  Underwater  Recovery 
Vehicle)  is  able  to  locate  and  recover 
objects  from  the  bottom,  such  as  the 
hydrogen  bomb  lost  at  Palomares, 
Spain.  Some  underwater  television 
systems,  like  the  one  developed  by  the 
U.S.  Fish  and  Wildlife  Service,  can  work 
at  1,000  feet  and  obtain  clear  images 
with  as  little  light  as  one  foot-candle.13 

Present  capabilities  to  deploy  instru- 
ments and  equipment  in  floating  or 
fixed  platforms  required  long  years  of 
engineering  experience.  Now,  large 
buoys  like  the  Nomad  can  be  safely 
anchored  in  the  deep  ocean.  Also  plat- 
forms, essential  for  drilling  offshore, 
have  grown  considerably  in  size.  The 
state  of  the  art  .that  allowed,  until  only 


recently,  200  feet  as  a  maximum  depth 
of  extraction  began  to  make  further 
progress  with  different  modes  of  opera- 
tion. Since  1963  the  introduction  of 
floating  platforms  permitted  hopes  of 
not  only  greater  exploitable  depths  but 
reduced  costs  and  gave  greater  mobility 
and  better  seaworthiness.  In  1967  a 
huge  floating  platform  built  in  the 
United  States  and  towed  to  Africa 
began  to  operate  in  300  feet  of  water. 
The  Submarex,  a  converted  patrol  ship, 
could  drill  in  1,500  feet  of  water. 
Records  of  a  242  foot  barge,  the  Blue 
Water,  showed  an  aptitude  for  with- 
standing waves  of  28  feet  and  winds  of 
65  miles  per  hour  without  suspending 
drilling  operations.  5 

The  mining  of  most  minerals  from 
the  sea  is  not  as  advanced  as  the 
techniques  for  the  exploitation  of  oil. 
Hydraulic  or  bucket  dredge  is  used  for 
most  minerals.  The  situation  has 
changed  with  new  Deep  Submersible 
Vehicles  (DSV)  like  the  Quest  and  the 
abilities  of  man  to  dive  to  the  bottom  of 
Continental  Shelves. 

The  high  reliability  of  automatic 
systems  and  the  natural  advantages  of 
the  Continental  Shelf  seem  to  open 
wide  hopes  for  the  installation  of  nu- 
clear plants  on  the  seabed.  The  almost 
infinite  radiation  shield  and  infinite 
isothermal  sink,  a  naturally  pressurized 
environment,  and  isolation  in  the  event 
of  disaster  are  the  main  advantages  of 
that  location,  In  that  case,  Continental 
Shelves  adjacent  to  populated  areas 
would  be  suitable  "service  areas."  7 

The  above  review  has  shown  that  the 
progress  of  technology  allows  us  small- 
scale  operations  to  all  depths  of  almost 
all  Continental  Shelves.  The  feasibility 
of  enlarging  that  potential  depends  on 
industrial  developments  such  as  super- 
strength  plastics,  power  packages,  deep 
mooring  devices,  better  knowledge  of 
the  composition  and  soil  mechanics  of 
the  bottom  floors,  better  structure 
foundations,  9  and  tests  on  the  apti- 
tude of  man  to  withstand  high-pressured 
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special  atmospheres.  The  success  of 
operating  automatic  systems  is  also  of 
major  importance  for  special  tasks 
where  man  cannot  be  exposed.  It  is  also 
clear  that  any  of  those  operations  will 
require  high  technological  standards, 
expensive  devices,  and  big  groups  of 
qualified  personnel  able  to  work  as 
teams.  Therefore,  this  sort  of  operation 
will  be  restricted  in  the  immediate 
future  to  a  few  nations  of  the  world. 

V-NAVAL  APPLICATIONS: 

POSSIBLE  MILITARY 

EXPLOITATION  OF 

CONTINENTAL  SHELVES 

Land  bases  have  been  and  probably 
will  continue  to  be  the  main  support  for 
naval  forces.  Navies  must  cross  Conti- 
nental Shelves  where  much  effort  has 
been  put  into  offensive  and  defensive 
weapon  systems  which  have  greatly 
changed  with  time.  Before  the  develop- 
ment of  the  submarine,  coastal  bat- 
teries, rudimentary  mines,  and  naval 
forces  were  the  main  threats  to  other 
naval  forces  transiting  the  Continental 
Shelves.  Submarines  and  aviation  have 
changed  the  scene.  Developments  in 
mine  devices  converted  the  shelves  into 
areas  of  greater  danger  before  World 
War  I,  but  achievements  in  underwater 
vehicles  and  techniques  have  created  d 
revolution  since  World  War  II. 

To  estimate  the  new  possibilities 
open,  it  is  convenient  to  focus  the 
discussion  on  mobility,  weapons  opera- 
tions, and  related  problems. 

Nuclear  submarines  led  to  opera- 
tional capabilities  difficult  to  conceive 
before  the  1950's.  Currently  they  can 
reach  the  maximum  depths  of  the  Con- 
tinental Shelves,  manoeuver  at  very  high 
speeds,  and  operate  for  long  periods  of 
time.  Special  submersible  vehicles  can 
also  reach  all  depths  of  Continental 
Shelves,  with  limited  purposes.  A  mili- 
tary submarine,  the  USS  Dolphin, 
launched  on  8  June  1968  and  opera- 
tional now,  represents  a  new  asset  in  the 


deep  submergence  submarine  vehicles 
list.  Her  research  equipment  weighs 
more  than  12  tons,  and  she  has  more 
sonar  devices  than  any  other  submarine. 
The  Dolphin  is  engaged  in  classified 
research,  and  her  capabilities  are  cur- 
rently evaluated.2  With  the  latest  ex- 
periences of  the  Man-in-the-Sea  Project, 
the  mobility  of  man  himself  on  the 
bottom  of  the  shelves  has  been  tested. 
That  implies  the  possibility  of  laying 
implements  on  the  bottom  of  the 
shelves  and  attending  them  or  per- 
forming other  tasks.  Manipulation 
capabilities  of  special  vehicles,  manned 
or  unmanned,  have  been  provided  and 
improved,  as  has  the  knowledge  of 
divers,  which  can  be  combined  with  a 
great  uplifting  power,  i.e.,  with  "Hardi- 
man"  (Human  Augmentation  Research 
and  Development  Investigation).3 

Deployment  of  weapon  systems  on 
the  Continental  Shelves  and  in  the 
superjacent  waters  can  encompass  plant- 
ing of  mines,  establishing  of  static 
Subrbc  launchers,  establishing  fixed  or 
mobile  ballistic  missile  launching  plat- 
forms, operation  of  guided  underwater 
systems,  and  conventional  operations  in 
antisubmarine  warfare. 

The  feasibility  of  placing  fixed  or 
mobile  weapons  systems  on  the  bottom 
depends  heavily  on  the  nature  of  both 
the  bottom  and  the  structure.  Knowl- 
edge of  soil  mechanics  is  important.  The 
U.S.  Bureau  of  Docks  has  been  con- 
ducting studies  of  deep  ocean  installa- 
tions. One  author,  a  participant  in  those 
studies,  concludes  that  loads  up  to 
10,000  pounds  can  be  placed  with 
current  techniques,4  but  undoubtedly 
the  knowledge  of  the  constitution  of 
the  bottom  is  essential.5  Areas  of  loose 
sediment,  and  especially  ooze,  will  be 
difficult  or  inconvenient  zones,  even  for 
landing  submersible  vehicles,  and  could 
act  as  traps.  Besides  knowledge  of  the 
soil  mechanics,  a  detailed  survey  of  the 
relief  of  the  bottom  will  be  important 
for  picking  out  possible  emplacement 
sites. 
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The  manned  operation  of  those  sta- 
tions will  be  closely  linked  to  develop- 
ments in  power  packages  and  in  re- 
supply  facilities.  The  importance  of 
both  features  is  evident;  the  lesser  the 
frequency  of  visits  to  those  stations  the 
better  will  be  their  secrecy  of  location. 
The  loss  of  concealment  is  a  serious 
detriment  for  an  underwater  offensive- 
defensive  system,  and  the  discovery  of 
an  offensive  system  installed  on  the 
enemy's  Continental  Shelf  implies  its 
almost  sure  destruction. 

Some  people  envisage  the  fruits  of 
current  experiences  like  Sealab  as  the 
foundation  for  more  ambitious  projects 
of  underwater  nuclear  submarine  bases. 
They  would  make  it  possible  to  service, 
to  resupply,  and  to  change  crews  for 
military  submarines  without  having 
them  surface  or  go  back  to  their  land 
bases  so  frequently.7  Although  to  dis- 
cuss this  seems  premature,  it  is  worth 
while  to  note  the  concern  about  the  use 
of  seamounts  for  that  and  other  pur- 
poses.8 

One  way  to  improve  the  concealment 
of  underwater  missile  stations  is  to  place 
them  underground.  If  engineers  could 
afford  this  type  of  construction,  at  least 
at  the  depths  of  the  Continental 
Shelves,  the  task  of  identifying  and 
locating  them  would  be  considerably 
more  difficult  than  for  stations  resting 
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on  the  bottom. 

The  use  of  underwater  missile  sta- 
tions for  defensive  operations  against 
submarines  or  surface  forces  does  not 
seem  to  be  practical.  The  advantage  of 
mobility,  if  the  first  firing  is  not  a  kill,  is 
missing.  The  system  is  expensive  and  for 
attacking  surface  forces  can  be  substi- 
tuted with  other  mobile  weapon  sys- 
tems. Regarding  submarine  counter- 
attacks, a  combination  of  guided  sys- 
tems with  surface  and  submarine  ships 
seems  to  be  more  advantageous. 

Usually  all  defensive  systems  put  up 
on  the  shelves  will  need  systems  for 
detection  and  classification,  except 
those      weapon      systems      functioning 


under  the  specified  premise  of  auto- 
matic firing.  For  the  purpose  of  detec- 
tion, the  Continental  Shelf  will  provide 
a  lengthened  warning  analogous  to  that 
obtained  by  the  DEW  line.  Advantages 
gained  through  the  SOFAR  studies,10 
transducers  able  to  perform  reliably  at 
great  pressures,11  and  methods  of  anti- 
submarine warfare  environmental  pre- 
diction12 let  us  conceive  of  outer  shelf 
detection  systems  that  could  efficiently 
alert  us  of  possible  intruders  on  the 
Continental  Shelf. 

The  use  of  previously  described 
means  would  imply  new  demands  on 
geophysical  detailed  surveys  of  the  Con- 
tinental Shelves  where  operations  are 
planned,  especially  navigation  aids  and 
efficient  underwater  communications 
systems. 

VI-STRATEGIC  IMPLICATIONS: 

FORMER  FACTORS  IN  THEIR 

GLOBAL  INTERACTION  AND 

THE  PROJECTION  OF  FORCE 

FROM  THE  SEA 

We  have  seen  how  the  riches  of  the 
Continental  Shelves  are  open  to  exploi- 
tation and  also  how  those  zones  arc 
useful  for  military  applications.  Both 
features  widen  the  spectrum  of  possible 
conflicts,  frictions,  and  areas  of  possible 
dispute  in  war.  Economic  incentives  and 
economic  objectives  are  essential  for 
nations'  progress.  The  protection  and 
expansion  of  those  objectives  include  an 
important  body  of  peacetime  strategies. 
Our  world  does  not  have  true  peace,  and 
the  opposition  of  two  major  blocs  is 
forcing  a  deployment  of  military  means 
through  strategies  that  look  for  favor- 
able relative  positions.  The  areas  under 
study  fall  within  two  main  spheres  of 
action:  economy  and  war.  Therefore, 
their  connections  with  polities  and  a 
recourse  to  force  have  to  be  looked  for 
in  both  fields. 

The  current  economic  importance  of 
the  shelves  can  be  summarized  in  their 
riches    as    world    fishing    grounds    and 
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sources  for  petroleum  exploitation  and 
mineral  extraction.  Of  those  activities, 
the  first  two  are  of  paramount  impor- 
tance. Mineral  extraction  will  increase  if 
economic  incentives  or  want  of  impor- 
tant materials  surpasses  the  current 
technological  and  economic  drawbacks. 
But  the  need  for  those  materials  is  easy 
to  conceive  if  man  continues  in  a 
"dispendious  mood"  (extravagant  and 
wasteful)  regarding  natural  resources.  It 
can  be  argued  that  intensive  extraction 
has  stimulated  new  developments  and 
that  substitutes  have  been  found  in  the 
history  of  economic  and  industrial 
development.  Anyway,  that  optimistic 
theory  that  rests  on  unlimited  possibili- 
ties, although  hopeful,  is  not  always 
real.  The  highly  industrialized  countries, 
unless  the  trend  is  changed,  will  be  the 
ones  most  in  need  of  those  sea  reserves. 

Legal  possession  of  soil  and  subsoil 
Continental  Shelf  riches  is  clearly  de- 
fined by  the  Geneva  Convention,  in 
spite  of  its  imperfections.  However,  the 
entitlement  to  those  riches  does  not 
mean  the  feasibility  of  direct  exploita- 
tion, since  the  ability  to  exploit  is 
limited  to  less  than  a  handful  of  coun- 
tries. Exploitation  is  always  possible, 
using  another's  techniques  through  con- 
tracts or  concessions,  with  some  of  the 
benefits,  wishes,  and  interest  of  bilateral 
or  multilateral  parties  involved,  even 
though  these  might  not  always  coincide. 
On  that  occasion,  indirect  pressures  or 
political  actions,  the  pursuing  of  ones 
national  interests,  could  give  place  to 
frictions  or  conflicts  of  different  magni- 
tude. Those  conflicts  will  usually  en- 
compass one  or  more  countries  of  a 
well-developed  stage  and  one  of  those  in 
the  developing  stage,  most  frequently 
the  legal  owner  of  the  prospected  riches. 

Exploitation  is  generally  preceded  by 
the  exact  knowledge  of  what  is  worth 
exploiting.  Previous  surveys  are  always 
necessary  to  assure  success.  Prospecting 
is  an  expensive  activity  and  requires  in 
its  exploratory  phases  a  great  deal  of 
scientific  and   technical   skills.  In  these 


cases  the  pattern  of  conflict  between 
the  possible  explorers  and  owners  of  the 
shelves  is  repeated.  Differences  or  con- 
flicts regarding  knowledge  of  another's 
Continental  Shelf  can  well  precede 
other  conflicts.  It  is  worth  noting  that 
scientific  enterprises  can  cover,  at  times, 
some  of  those  operations.  Article  5.8  of 
the  Geneva  Convention  on  Continental 
Shelves  states: 

Nevertheless  the  coastal  state 
shall  not  normally  withhold  its 
consent  if  the  request  to  research 
is  submitted  by  a  qualified  institu- 
tion with  a  view  to  purely  scien- 
tific research  into  the  physical  or 
biological  characteristics  of  the 
continental  shelf  subject  to  the 
proviso  that  the  coastal  state  shall 
have  the  right,  if  it  so  desires,  to 
participate  or  to  be  represented  in 
the  research  and  that  in  any  event 
the  results  shall  be  published.1 

That  restriction  of  rights  is  made 
with  the  open  intention  of  preventing  a 
slate  from  hampering  the  development 
of  scientific  knowledge.  On  the  other 
hand,  how  can  one  be  assured  that 
scientific  data  is  to  be  used  only  for 
scientific  purposes  and  that  the  pub- 
lished results  are  the  only  results?  That 
does  not  happen  in  marine  research  at 
least.  Although  the  participation  of  the 
coastal  country  is  afforded  in  the  con- 
vention, great  disparity  of  technological 
levels  cannot  assure  that  the  supervision 
is  effective. 

Therefore,  we  can  conclude  that 
when  the  exploitation  of  the  resources 
of  the  Continental  Shelves  would  in- 
volve high  interests  and  the  resources 
would  not  appertain  to  the  advanced 
countries  making  the  exploitation  itself, 
frictions  and  conflicts— natural  or  pro- 
voked—might be  abundant. 

Although  conflicts  arc  possible,  more 
immediately  important  arc  conflicts  on 
the  Continental  Shelves  involving  fishing 
activities.  Several  examples  in  the  past 
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showed  that  in  ihose  cases  not  only 
political,  hut  military,  action  has  been 
used  as  a  means  of  enforcing  a  deter- 
mined course  of  action.  The  difficulty 
in  a  successful  definition  of  the  area  of 
exclusive  fishing  rights  is  another  proof 
of  the  clash  of  national  interests. 
Fishing  is  the  oldest  sea  resource  ex- 
ploited and  also  of  the  most  impor- 
tance. It  is  then  natural  that  this  field 
contains  the  largest  record  of  frictions. 

Again,  technology  and  economic 
development  present  opposing  interests 
for  developed  and  developing  countries. 
The  superpowers  and  big  fishing  nations 
want  no  territorial  restrictions  beyond  a 
narrow  fringe  of  coastal  waters.  Mean- 
while, the  smaller  and  less-developed 
powers  look  for  wide  margins  of  exclu- 
sive fishing  rights.  The  Soviet  Union, 
due  to  security  reasons,  does  not  share 
the  opinion  of  the  United  States.3 

The  ambiguity  of  the  Geneva  Con- 
vention regarding  sedentary  species, 
mentioned  in  article  2.4,  brought 
about  other  conflicts,  due  to  its  inter- 
pretation, such  as  the  one  between 
Brazil  and  France.5 

The  effects  of  overfishing  in  tradi- 
tional areas  and  the  desire  to  increase 
the  catch  make  countries  with  growing 
economies  or  those  depending  on  fish- 
ing to  direet  their  eyes  towards  new 
areas.  Continental  Shelves  and  slopes  of 
remote  places  are  suitable  places  for 
fishing  when  adequate  fishing  fleets  and 
techniques  are  available.  In  that  posi- 
tion, the  freedom  to  fish  in  the  most 
profitable  regions  is  a  logical  policy  to 
sustain.  The  less-developed  countries, 
which  lack  modern  techniques,  empha- 
size the  danger  of  overfishing  and  the 
need  for  conservation  of  the  natural 
resources  in  front  of  their  coasts.  In 
some  countries,  for  example,  the 
balance  of  fishing  captures  has  implica- 
tions for  other  industries  such  as  the 
guano  industry  in  Peru. 

The  need  for  greater  animal  protein 
would  justify  operations  that  are  also 
economically  advantageous.  Also,  para- 


doxically, most  of  those  starving  nations 
are  in  front  of  the  sea  with  good 
prospects  of  abundant  fish,  but  they 
lack  the  human  and  material  resources 
to  make  fishing  operations  economically 
successful. 

Looking  at  the  subject  from  the 
other  side,  is  it  illogical  not  to  harvest 
the  seas  where  fishing  is  convenient? 
That  is  a  waste  of  resources  offered  by 
nature.  That  harvest  will  fulfill  its  cycle 
of  life  anyhow.  The  key  is  really  to 
determine  the  correct  level  of  the  catch 
and  how  to  make  sure  that  that  level  is 
respected.  For  that,  a  good  knowledge 
of  population  dynamics  is  essential,  and, 
in  most  cases,  for  the  probably  new 
fishing  grounds  those  studies  are 
missing. 

Solutions  to  these  situations  could  be 
sought  through  multilateral,  bilateral,  or 
unilateral  means.  Multilateral  efforts 
have  not  always  been  successful.  Uni- 
lateral enforcement  usually  leads  to 
naval  action  as  a  means  of  enforcing  the 
regulations  on  intruders.  Previously  it 
was  pointed  out  the  probable  difference 
in  power  among  prospective  litigants 
regarding  sea  exploitation  conflicts; 
therefore,  enforcement  of  unilateral 
declarations  of  exclusive  rights  very 
frequently,  if  preceded  by  a  naval 
action,  would  be  followed  by  political 
action  in  one  of  the  several  international 
forums  or  in  the  United  Nations.  Con- 
ciliation of  opposing  interests  cannot  be 
easily  seen  at  the  present  unless  enforce- 
ment is  found  through  multilateral 
agreement  on  the  basis  of  mutual  con- 
veniences. Those  agreements  will  not  be 
easily  carried  out.  Therefore,  Conti- 
nental Shelf  waters  would  be  areas  of 
intense  naval  deployment  and  patrolling 
by  some  countries. 

Partial  or  large  damage  to  a  country's 
economy  done  by  overfishing  in  its 
coastal  waters  depends  upon  the  extent 

those  waters  are  used  as  fishing  mounds 
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and  to  the  importance  of  fishing  to  its 
economy.  The  magnitude  of  the  opera- 
tions  and    the    period    for    which    they 
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have  to  be  sustained  would  depend  on 
specific  situations.  This  cold  war  opera- 
tion is  feasible  in  a  tense  world.  To  be 
ignorant  of  what  is  happening  and  to 
resort  to  political  or  military  ways  of 
counteraction  for  a  relatively  extended 
period  of  time  diminishes  the  expec- 
tancy of  this  conflict.  In  any  case, 
knowledge  of  the  resources  and  their 
natural  dynamics  and  reconnaissance 
through  naval  or  other  paramilitary 
units  would  be  some  of  the  means  of 
assuring  some  validity  to  claims  towards 
pretended  "aggressors." 

In  spite  of  the  previously  mentioned 
conflicts  involving  the  Continental  Shelf 
areas,  naval  hostilities  of  a  cold  or  hot 
war  will  provide  the  broadest  use  of 
them.  The  two  major  political  and 
military  blocs  of  the  world  show  a 
different  dependence  on  sea  operations. 
The  free  world  counts  on  the  unre- 
stricted use  of  the  sea  for  transportation 
of  goods  and  men.  The  Communist 
world,  on  the  other  hand,  has  a  growing 
interest  in  the  sea  as  a  means  of  de- 
feating the  enemy  by  annihilation  of 
those  streams  of  trade  and  logistics  vital 
to  the  maritime  nations.  Asa  new  trend 
today,  the  Communist  nations  seem  to 
be  aware  of  the  economic  benefits  of 
controlling  the  sea  through  shipping  and 
new  courses  of  action  which  shape  what 
is  difficult  to  define  as  merely  an 
economic  strategy. 

Within  that  frame  a  considerable 
deployment  of  military  force  at  sea 
provides  offensive  and  defensive  systems 
by  both  blocs.  Those  forces  keep  an 
almost  equal  value,  either  in  conven- 
tional or  nuclear  war,  since  they  par- 
tially participate  at  length  in  the  latter. 

The  Continental  Shelves,  as  we  have 
seen,  provide  alternately  for  aggression 
and  defense.  However,  to  make  their  use 
feasible  requires  high  technology  and  a 
good  knowledge  of  the  areas  concerned. 
For  the  free  world,  the  United  Stales, 
the  United  Kingdom,  Japan,  and  France 
lead  in  marine  technology,  being  the 
first  countries  prominent  in  all  fields  of 


that  technology.  On  the  other  hand,  the 
Soviet  Union  has  shown  a  tremendous 
increase  in  her  capabilities  and  interest 
in  ocean  sciences.  Her  buildup  on  an 
important  research  fleet  and  of  a  large 
fishing  fleet,  which  undoubtedly  acts  as 
a  simultaneous  collector  of  data  intelli- 
gence, has  spread  Communist  maritime 
operations  worldwide.  Some  scientists 
speculate  the  Soviets  are  behind  the 
United  States  in  marine  science.  Their 
knowledge  of  some  areas,  however,  such 
as  the  Arctic,  is  better.  There  is  evidence 
that  they  apply  great  effort  to  military 
occanographic  research. 

Information  on  Soviet  underwater 
experience  is  scarce.  However,  we  can 
presume  a  rising  effort,  since  in  June 
1968  an  underwater  laboratory,  the 
"Chernomov,"  was  being  tested  in  the 
Black  Sea.  The  design  of  that  laboratory 
seems  to  be  below  the  Sealab  III  level, 
but  it  is  known  that  new  underwater 
vehicles  are  being  developed. 

Both  major  blocs  have  nuclear  sub- 
marines capable  of  delivering  nuclear 
weapons  from  ranges  of  about  2,500 
nautical  miles  for  the  United  Stales  and 
an  assumed  range  of  TOO  nautical  miles 
for  the  Soviet  Union.  The  latter  range 
estimate  is  an  approximation.  It  was 
estimated  that  the  Soviets  lag  10  years 
behind  the  submersible  capabilities  of 
the  United  States.  Let  us  assume  for 
both  about  equal  ranges  as  well  as 
comparable  aptitude  for  underwater 
launching.1  Fvcn  with  their  respective 
differences,  both  weapons  systems  arc 
capable  of  inflicting  tremendous  damage 
to  industrial  complexes  as  well  as  a 
heavy  number  of  casualties. 

Usually  a  Fleet  Ballistic  Missile  Sub- 
marine (SSBN)  will  attack  as  far  as 
possible  from  the  enemy  shoreline  and 
the  border  of  the  Continental  Shelf. 
However,  the  selection  of  inland  targets 
or  the  particular  needs  ol  increasing 
failures  in  the  navigation  systems  could 
oblige  the  attacking  submarine  to  cross 
the  Continental  Shelf.  In  both  cases, 
detection    of    the    intruder    as    far    as 
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possible  is  vital  for  his  destruction  be- 
fore his  weapons  can  be  launched. 

The  surveillance  system  installed  on 
the  Continental  Shelf  and  comple- 
mented by  a  deep  ocean  system,  fixed 
or  mobile,  would  be  invaluable.  Such  a 
surveillance  system  combined  with  a 
guided  weapons  system  could  provide 
one  apt  response  in  the  short  amount  of 
reaction  this  sort  of  attack  allows. 
Probably  it  is  within  that  frame  that 
projects  Trident  and  Artemis  merged11 
and  the  Atlantic  Underwater  Tactical 
Evaluation  Center  operations  are 
tested.12 

Other  strategic  shelves  where  the 
probable  Fleet  Ballistic  Missile  Laun- 
chers exit  may  provide  installations  of 
complementary  detection  systems,  that 
through  convenient  communications 
allow  better  intelligence  of  the  enemy's 
movements.13  Those  systems  will  re- 
quire considerable  expense,  a  good  level 
of  secrecy  for  keeping  the  efficiency  of 
the  system,  and  a  good  display  of 
technology. 

The  use  of  underwater  mobile  or 
fixed  platforms  for  offensive  purposes 
from  the  enemy's  Continental  Shelf  is 
difficult  to  conceive  as  convenient.  The 
advantage  of  such  a  strategic  deploy- 
ment could  be  for  launching  missiles  or 
as  a  base  for  underwater  operations.  The 
first  use  would  be  elaborate,  expensive, 
and  consequently  aimed  only  towards 
important  objectives  that  cannot  be 
reached  by  other  means  and  where 
surprise  is  important.  But  there  are 
serious  adverse  factors;  primary  objec- 
tives usually  would  be  in  areas  of  highly 
sophisticated  defense  systems,  opera- 
tions for  laying  the  necessary  devices 
will  be  seriously  impaired  at  times  or 
impossible  to  execute.  The  use  of  the 
Continental  Shelf  for  putting  up  small 
underwater  bases,  easy  to  construct  and 
with  limited  objectives,  is  a  more 
feasible  method. 

Underwater  antiballistic  missile  sta- 
tions on  a  shelf  could  imply  a  con- 
venient    defensive     deployment     for 


destruction  of  multiple  warhead  missiles 
before  the  separation  point.  Those  sta- 
tions would  enjoy  concealment  within 
the  premises  commented  upon  in  the 
previous  chapter. 

Continental  Shelves  are  suitable 
grounds  for  mine  and  countermine  war- 
fare operations.  Mobile  underwater  sta- 
tions could  operate  for  both  types  of 
actions  within  a  reasonable  radius,  de- 
pending on  tasks,  weapons,  and  levels  of 
risks  admitted.  The  laying  of  special 
weapons  of  large  destructive  force  on 
determined  spots  of  the  ocean  bottom  is 
conceivable  with  current  technology.  If 
those  weapons  can  be  rendered  active  at 
will  a  long  time  after  being  laid,  opera- 
tions in  strategic  areas  of  the  world  by 
one  of  the  major  blocs  in  belligerence 
could  achieve  a  military  advantage  and 
could  be  expected.  Do  those  weapons 
exist,  and  have  some  of  them  already 
been  deployed?  Secrecy  on  modern 
developments  make  that  a  difficult 
question  to  answer  with  reasonable 
accuracy. 

The  natural  characteristic  granted  to 
objects  laid  on  the  Continental  Shelves, 
concealment,  led  us  to  one  of  the  most 
immediate  uses  of  Continental  Shelves, 
in  the  case  of  needing  secrecy  for  some 
undetermined  reasons.  Those  areas  are 
available  for  hiding  weapons  or  devices, 
provided  surveillance  of  the  zone  is 
possible  or  intruders  arc  discarded. 
Exploitation  of  this  course  of  action  is 
varied  and  reaches  different  scales  of 
operations,  covering  from  peacetime 
operations  to  insurgency,  espionage,  or 
conventional  actions.  Coastal  or  shelf 
areas  of  underdeveloped  countries  could 
be  sanctuaries  for  these  types  of  opera- 
tions, since  their  surveillance  is  defi- 
cient. 

So  far,  our  discussion  has  put  us  on 
the  verge  of  Utopia,  at  least  for  some 
skeptical  people  who  have  not  witnessed 
the  current  pace  of  underwater  opera- 
tions. Unfortunately,  when  these  mat- 
ters are  discussed  from  a  public  informa- 
tion viewpoint,   the  elements  of  proof 
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are  scarce.  It  is  natural  that  high  mili- 
tary developments  are  subjected  to  a 
level  of  secrecy  directly  proportional  to 
the  amount  of  innovation  that  the 
weapon  or  development  implies.  Any- 
way, our  review  of  underwater  activities 
can  show  us  that  progress  made  in  this 
area  lets  us  be  suspicious  that  new 
possibilities  in  maritime  warfare  can 
complicate  severely  the  currently 
known  status. 

How  does  all  that  affect  different 
countries?  Evidently,  for  conflicts  of  a 
small  scale,  the  implications  are  not  so 
large;  but  for  large-scale  conflicts  the 
efforts  will  have  to  be  redoubled  since 
the  three  dimensional  frame  achieved  in 
World  Wars  I  and  II  has  been  enlarged 
considerably  through  the  action  of  more 
capable  submersible  vehicles  and  a  man 
less  restricted  on  water.  The  Continental 
Shelves  emerge  \  within  that  scene  as  a 
double  source  of  effect  and  conflicts- 
economic  and  military.  Both  are  impor- 
tant factors  either  in  peace,  cold  war,  or 
hot  war  situations.  Of  course,  the  Con- 
tinental Shelves  of  both  superpowers 
and  immediate  areas  will  be  the  most 
vital  areas.  There,  the  systems  of  attack 
and  defense  will  compete  heavily.  The 
surveillance  of  those  areas  appears  criti- 
cal, and  that  task  will  impose  arduous 
work. 

The  current  technology  and  high 
interest  involved  in  worldwide  strategies 
lets  us  say  that  those  uses  analyzed,  and 
probably  other  uses  of  the  Continental 
Shelves,  pose  a  real  danger  of  a  complex 
escalation  of  a  cold  war  game  on  the 
continental  margins. 

Since  the  economic  side  should  not 
be  neglected  as  a  source  of  pressure  and 
friction,  an  early  agreement  on  a  juri- 
dical and  more  complete  status  of  the 
bottom  of  the  shelves,  seabed,  and  the 
waters  superjacent  should  prevent  fur- 
ther complexities  of  the  world's  politi- 
cal-military situation.14 

To  reach  that  reliable  status  will 
involve  tremendous  difficulties  due  to 
the   differences  in  opinion  because  of 


strong  national  interests.  The  un- 
restricted principle  of  freedom  of  the 
seas  probably  can  no  longer  be  held  if 
the  balance  of  power  is  to  be  kept  in  its 
current  status.  Even  the  principles  of 
freedom  of  navigation  and  unimpeded 
scientific  and  economic  research  will 
have  to  be  revised. 

In  any  case,  the  surveillance  of  Con- 
tinental Shelves  and  assurance  of  fulfill- 
ment of  agreements  will  involve  an 
effort  impossible15  or  very  difficult  to 
perform  with  current  means.  However, 
those  coastal  nations  which  do  not  or 
can  not  develop  underwater  technology 
and  operational  capabilities  to  operate 
at  the  levels  of  the  Continental  Shelves 
will  be  economically  and  militarily  in- 
ferior in  the  face  of  future  changes 
affecting  maritime  areas. 

VII-CONCLUSIONS 

The  Continental  Shelves  have  con- 
siderable natural  wealth.  They  are  im- 
portant for  fishing,  petroleum  exploita- 
tion, and  some  mineral  extraction.  If 
more  emphasis  were  put  on  mining 
certain  materials,  these  resources  of 
wealth  could  play  an  even  more  signifi- 
cant role. 

The  feasibility  of  operations  on  Con- 
tinental Shelves  is  presently  restricted  to 
small-scale  operations,  but,  with  ex- 
perience, the  field  is  expanding  for  some 
of  the  most  advanced  countries.  The 
impact  of  those  advancements  is  felt  in 
both  economic  and  military  fields. 
Major  progress  is  noted,  not  only  in 
diversity  of  operations,  but  also  in  the 
accuracy  and  range  of  action  of  the 
whole  field.  The  ability  of  man  to  work 
at  increasingly  greater  depths  has  multi- 
ple implications  in  that  progress. 

The  increase  of  new  capabilities  com- 
plicates remarkably  any  major  war  in 
which  the  leading  countries  would  be 
involved,  since  the  military  use  of  the 
Continental  Shelves  would  be  of  great 
advantage.  In  general,  we  can  say  that 
new    technologies    are    broadening   the 
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area  of  naval  concern.  Detection  and 
surveillance  are  enlarged  to  a  great 
extent  through  the  use  of  the  Conti- 
nental Shelves.  General  surveillance  will 
be  necessary  for  each  country's  security. 
Offensive-defensive  systems  which  can 
be  installed  on  the  Continental  Shelves 
within  the  present  state  of  the  art  or  in 
the  near  future  enlarge  the  spectrum  of 
current  strategies.  Either  deterrence  or 
retaliation  will  have  new  systems  enter- 
ing the  stage  in  the  near  future,  unless 
current  trends  are  changed. 

The  possibilities  mentioned  indicate 


that  early  and  worldwide  agreement 
about  the  use  of  Continental  Shelves 
and  deep  ocean  soils  would  be  wise.  To 
reach  agreements  will  be  arduous,  but 
agreements  may  be  one  means  of  pre- 
venting an  escalation  of  underwater 
warfare. 

Whether  that  aim  is  reached  or  not, 
the  nations  with  better  marine  technolo- 
gies, knowledge  of  the  oceans,  and 
know-how  will  have  a  great  advantage  in 
the  strategic  use  of  the  Continental 
Shelf  in  war  as  well  as  for  immediate 
exploitation  of  natural  resources. 
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OCEAN  FISHERIES: 


NATIONAL  INSTRUMENT 


FOR  INTERNATIONAL  STABILITY 


John  T.  Robison 


INTRODUCTION 

The  worldwide  production  of  ocean 
fisheries  is  growing  at.  a  rapid  and  steady 
rate.  During  the  past  10  years  the 
world's  fish  catch  has  almost  doubled. 
The  increasing  demand  for  fish  and  the 
potential  harvest  of  the  oceans  ensure 
that  the  fisheries  will  continue  to  main- 
tain this  growth  in  the  future. 

The  world's  population  is  growing  at 
an  alarming  rate.  Unfortunately,  even 
though  the  fishing  effort  has  been  note- 
worthy, it  can  never  feed  the  world. 
However,  there  is  a  possibility  that  the 
ocean  fisheries  could  satisfy  most  of 
mankind's  nutritional  needs -his  animal 
protein  requirements.  Recognizing  this 
promise  of  the  seas,  several  nations  are 
taking  unprecedented  actions  to  harvest 
the  protein  that  abounds  there. 


Peru,  virtually  absent  from  the  fish- 
ing grounds  10  years  ago,  is  today  the 
world's  leading  fishing  nation.  The 
growth  of  the  fisheries  of  the  U.S.S.R. 
has  been  only  slightly  less  spectacular. 
Progress  in  Mainland  China  is  largely 
unknown.  Japan,  which  fishes  through- 
out nearly  all  the  oceans,  has  main- 
tained progressive  growth  and  is  in  a 
strong  second  position  among  fishing 
nations.  The  United  States,  once  a 
leader  among  fishing  nations,  has  re- 
cently been  displaced  by  Norway  as  the 
fifth  largest  fish  producing  nation. 

Paradoxically,  the  United  Stales,  the 
most  advanced  nation  in  the  world  in 
marine  science  ami  in  management,  has 
been  overtaken  by  lesser  nations  in 
harvesting  the  oceans.  Kquipmcul  and 
boats  are  old  and  inefficient,  incentives 
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for  fishermen  are  weak,  management 
has  been  ineffective,  and  Government 
interest  has  been  apathetic.  This  condi- 
tion exists  in  the  face  of  a  growing 
demand  for  fishery  products  which  is 
being  increasingly  met  by  imports. 

The  present  condition  of  the  U.S. 
fishing  industry  will  not  remain  un- 
noticed. Through  legislative  mandate, 
the  United  States  is  committed  to  a 
national  program  in  marine  science  dedi- 
cated to  the  benefit  of  mankind.  One  of 
the  primary  areas  to  be  given  special 
emphasis  is  a  new  food-from-the-sea 
program  to  combat  the  growing  specter 
of  world  hunger.  This  legislation  marks 
the  reversal  of  our  declining  interest  in 
the  sea. 

The  challenge  of  the  seas  has  also 
been  extended  to  others.  The  United 
States  has  invited  all  nations  to  join 
together  in  the  exploration  of  the 
oceans  and  to  tap  its  wealth  and  abun- 
dance. The  objectives  of  this  program 
have  been  formally  set  forth  in  the 
International  Decade  of  the  Ocean  Ex- 
ploration for  the  1970's  and  presented 
to  the  United  Nations.  There  are  indica- 
tions that  many  nations  will  respond  to 
this  challenge. 

This  paper  will  review  our  national 
policies  toward  the  exploitation  of  the 
seas  and  particularly  ihosc  pertaining  to 
fisheries.  Since  the  United  Stales  recog- 
nizes the  need  to  rehabilitate  her  fishing 
industry,  the  present  condition  of  the 
fishing  fleet  and  the  inclination  and  the 
ability  of  the  nation  to  meet  these 
objectives  will  be  addressed. 

The  significance  of  fisheries  cannot 
be  appreciated  by  examining  the  U.S. 
industry  alone.  Thus,  the  world  fishing 
effort,  its  full  potential,  and  the  influ- 
ence of  fisheries  on  the  behavior  of 
nations  will  also  be  discussed. 

The  value  of  fisheries  as  an  instru- 
ment of  national  power  will  also  he 
analyzed.  The  fishing  industries  of  the 
Soviet  Union  and  the  United  Stales  will 
be  placed  in  parallel  to  accentuate  the 
differences  in  national   policy.  Finally, 


fisheries  will  be  discussed  as  a  common 
ground  for  international  cooperation. 

I -NATIONAL  POLICIES 
AND  COMMITMENTS 

The  Specter  of  World  Hunger.  Un- 
precedented interest  is  being  focused  on 
the  resources  of  the  seas.  Technology  to 
exploit  them  is  proceeding  at  a  rapid 
pace.  During  the  next  decade  the  world 
quest  for  scientific  knowledge  and  ad- 
vances in  technology  for  exploitation  of 
the  seas  are  likely  to  exceed  all  previous 
efforts. 

A  global  awakening  lo  the  opportuni- 
ties of  the  seas  was  inevitable.  Many 
land  resources  required  to  meet  the 
needs  of  a  developing  and  growing 
society  are  deficient  or  becoming 
scarce.  Nations  must  now  begin  to 
look  beyond  the  shores  for  food,  min- 
erals, and  even  waler. 

Of  the  vital  resources  needed  by  the 
world  population,  none  are  more  impor- 
tant than  food.  Mankind  has  failed  to 
feed  adequately  the  billions  of  people 
now  living  on  earth.  An  enormous  and 
expanding  gap  separates  Vi  billion  well- 
nourished  persons  from  the  V/i  billion 
who  are  underfed  or  malnourished. 

Recent  trends  are  equally  as  grim.  As 
a  result  of  widespread  drought  in 
1 965- 1 966,  world  food  production  was 
no  greater  than  the  previous  year  when 
there  were  70  million  less  people  to 
feed.  Large-scale  emergency  shipments 
of  grain  from  North  America  lo  the 
stricken  areas  have  reduced  grain  stocks 
to  their  lowest  level  in  over  a  decade. 
There  is  little  food  left  in  the  granary; 
nations  must  now  depend  upon  current 
production.  Thus  the  world  food  situa- 
tion is  more  precarious  than  at  any  time 
since  the  period  of  acute  shortage  dur- 
ing the  aftermath  of  World  War  II.3 

A  high-yield  hybrid  "miracle  rice," 
used  on  an  experimental  basis  in  Viet- 
nam, shows  great  promise  lor  Asian 
nations.4  The  agriculture  improvement 
that  took  place  in  India  in  1908  is 
moslly  the  rcsull  of  planting  new  high- 
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yield  wheat  and  rice.  Nevertheless,  ex- 
pansion of  irrigation  and  fertilizer  use  is 
also  required,  and  some  experts  think 
farm  output  in  India  has  reached  a 
temporary  plateau.5  Superior  grain  will 
unquestionably  improve  the  food  yield, 
but  it  appears  too  early  to  arrive  at  any 
conclusions  as  to  the  impact  on  the 
world  food  situation.  In  the  meantime, 
any  improvement  in  India's  food  pro- 
duction appears  to  be  matched  by  a 
growing  population  count. 

During  recent  years  the  United  States 
has  been  acutely  sensitive  to  world  food 
problems.  This  has  been  demonstrated 
through  national  actions  and  support  of 
international  programs.  Substantial 
sums  of  money  have  been  appropriated, 
and  vast  quantities  of  food  have  been 
exported  to  satisfy  world  needs.  For 
example,  under  Public  Law  480,  a 
foreign  aid  program  initiated  in  1954, 
approximately  $15  billion  of  surplus 
food  has  been  sent  to  more  than  130 
countries  and  territories.  The  successor 
to  this  program,  the  Food  for  Peace  bill 
passed  by  Congress  in  1966,  bears  a 
price  tag  of  $7.4  billion.7 

Three  successive  administrations, 
beginning  with  the  Eisenhower  adminis- 
tration in  1960,  have  taken  steps  to 
promote  international  cooperation  and 
participation  as  a  means  of  combating 
hunger.'  President  Kennedy  initiated 
the  "United  Nations  Decade  of  Develop- 
ment" in  1961.  This  program,  addressed 
to  State  Members  of  the  U.N.  and  the 
specialized  agencies,  called  for  unprece- 
dented cooperation  and  assistance  by 
developed  nations,  for  sustained  self- 
help  by  developing  nations,  and  for  the 
assistance  of  the  U.N.  in  all  spheres  of 
economic  growth.  A  salient  feature  of 
this  movement  was  the  development  of 
measures  to  eliminate  hunger  and  di- 
sease of  the  less-developed  nations.9 

Unfortunately,  no  approach  yet 
taken  up  to  that  point  -internationally, 
nationally,  or  cooperatively-has  raised 
food    output   in   underdeveloped   coun- 
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tries    to    the    level    of   food    consu 
tion.10 

At  the  1965  midpoint  of  the  U.N. 
Decade  of  Development,  an  evaluation 
of  the  progress  being  made  under  this 
program  showed  dismal  results.  The 
poor  were  becoming  poorer,  and  the 
rich  were  getting  richer.  Moreover,  there 
was  every  indication  that  the  numbers 
of  people  suffering  from  hunger  and 
malnutrition  would  be  markedly  greater 
at  the  end  of  the  program  in  1970. u 
The  goals  set  for  this  10-year  period 
simply  will  not  be  attained.  It  may  be 
more  appropriately  known  as  the 
"Decade  of  Disappointment."12 

This  finding  has  been  corroborated 
by  other  authorities.  The  President's 
Panel  on  the  World  Food  Supply,  in 
reviewing  the  composite  efforts  of  all 
the  U.S.  foreign  aid  programs,  the  con- 
tributions of  voluntary  groups,  and  the 
years  of  activity  by  international  organi- 
zations such  as  the  International  Bank 
for  Reconstruction  and  Development 
(IBRD),  Food  and  Agriculture  Organiza- 
tion (FAO),  and  United  Nations  Inter- 
national Children's  Emergency  Fund 
(UN1CEF),  concluded  that  "there  are 
more  hungry  mouths  in  the  world  today 
than  ever  before  in  history."  Thus, 
there  is  overwhelming  opinion  that  na- 
tional and  international  efforts  to  allny 
the  world  food  problem  have  failed. 

The  future  looks  equally  as  disturb- 
ing. Some  authorities  contend  that 
massive  famines  are  inevitable  and  sug- 
gest that  it  is  too  late  to  do  anything 
except  on  a  selective  basis.  It  is  also 
predicted  that  increasing  civil  tension?, 
riots,  and  government  instability  will 
accompany  the  increasing  scarcity  of 
food.14 

This  is  a  reversal  of  the  optimism 
which  existed  several  years  ago.  At  that 
time,  almost  without  exception,  the  rale 
of  increase  in  food  demand  was  under- 
estimated, and  the  rate  of  increase  in 
iood  production  was  overestimated. 
Nevertheless,  with  this  gmn  shift  to 
realism  the  United  Slates  is  committed 
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lo  load  Lhc  world  against  hunger,  and 
our  national  policies  support  this  objec- 
tive. It  is  in  this  setting  that  the  U.S. 
policy  with  respect  to  the  exploitation 
of  the  seas  comes  into  focus. 

Commitment  to  the  Sea-- A  National 
Policy.  The  United  States  is  clearly 
committed  to  the  sea-politically.  The 
Marine  Resources  and  Engineering  Act 
of  1966  provides  an  explicit  mandate 
for  a  comprehensive,  long-range,  and 
coordinated  national  program  in  marine 
science.  Certain  portions  of  this  act 
deserve  mentioning.  The  broad  objective 
of  this  legislation  is  "to  develop,  en- 
courage, and  maintain  a  coordinated, 
comprehensive,  and  long-range  national 
program  in  marine  science  for  the  bene- 
fit of  mankind,  to  assist  in  protection  of 
health  and  property,  enhancement  of 
commerce,  transportation,  and  national 
security,  rehabilitation  of  our  commer- 
cial fisheries,  and  increased  utilization 
of  these  and  other  resources."1  7 

The  act  also  calls  for  specific  courses 
of  action  to  support  these  broad  objec- 
tives. These  actions,  comprehensive  in 
scope,  are  addressed  to  the  many  de- 
ficiencies of  the  U.S.  marine  science 
situation  today.  It  should  also  be  noted 
that  emphasis  is  placed  on  the  coopera- 
tion by  the  United  States  with  other 
nations  and  international  organizations 
in  marine  science  activities  when  such 
cooperation   is  in  the  national  interest. 

A  commitment  to  revitalize  the  mari- 
time industry  of  the  United  States  has 
also  been  made  by  the  new  administra- 
tion. President  Nixon  has  openly  sup- 
ported a  national  policy  to  strengthen 
all  elements  of  seapowcr,  thus  "enabling 
the  nation  to  use  the  world  ocean 
advantageously  for  either  trade  or  de- 
fense-its navy,  its  merchant  shipping,  its 
shipbuilding,  its  fishing,  its  ooeano- 
graphic    research,    and    its    port    facili- 
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Pursuant  to  this  national  policy,  the 
United  States  has  proposed  that  the 
nations  of  the  world  join  together  dur- 
ing the  seventies  in  a  cooperative  pro- 


gram of  ocean  exploration  and  exploita- 
tion. This  program  has  been  designated 
as  the  International  Decade  of  Ocean 
Exploration.19 

One  of  the  underlying  concepts  of 
the  decade  is  that  the  very  size  and 
scope  of  the  marine  environment  dictate 
that  exploratory  effort  be  conducted  on 
a  vast  scale  if  anything  is  to  be  accom- 
plished within  a  reasonable  period  of 
time.  Hence,  a  broad  program  would 
necessarily  require  the  cooperative  ef- 
fort of  many  nations.  The  decade  is  also 
envisioned  as  a  first  step  among  nations 
in  developing  the  future  economic  po- 
tential of  the  oceans,  the  base  for 
expanded  and  more  deliberate  efforts  of 
the  future. 

As  might  be  expected,  the  main 
thrust  of  this  movement  is  directed 
toward  material  objectives,  to  develop 
new  sources  of  food  for  the  developing 
nations.  Concomitantly,  there  is  the 
idealistic  objective  that  the  cooperative 
effort  to  use  the  oceans  will  serve  as  a 
common  bond  among  nations  and  a 
force  for  creating  international  political 
stability. 

The  U.S.  commitment  to  the  sea  is 
loud  and  clear.  But  how  will  it  compete 
with  the  other  pressing  problems  of  the 
Government  which  are  all  competing  for 
resources?  Aside  from  the  Vietnam 
drain,  which  will  take  precedence,  there 
are  several  dominant  programs  that 
must  be  considered.  These  include  the 
Great  Society  programs,  the  antiballistic 
missile  system,  the  outer  space  program, 
and  the  marine  resources  and  engineer- 
ing development  program.20 

It  is  extremely  doubtful  that  the 
national  "back  to  the  sea'1  program  will 
overshadow  these  competitive  programs 
for  resources.  Nevertheless,  certain 
aspects  of  the  marine  resources  program 
are  of  sufficient  importance  to  be  given 
early  consideration.  Th'%  world  food 
problem  impinges  directly  on  potential 
of  the  world  fisheries.  In  view  of  this 
grave  situation  and  the  direct  economic 
and  political  import  of  a  strong  national 
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fishing  industry,  it  is  difficult  to  per- 
ceive that  any  other  aspect  of  the  U.S. 
marine  resources  and  engineering  pro- 
gram would  receive  a  higher  priority. 

II--THE  U.S.  FISHING  INDUSTRY 

U.S.  Fisheries-- A  Distressed  Industry. 

"We've  got  to  stop  fishing  like  St. 
Peter." 

This  admonition,  appearing  in  a 
douhle  page  advertisement  in  a  recent 
issue  of  several  major  news  magazines 
for  the  nickel  industry,  reflects  the 
general  condition  of  the  U.S.  fishing 
industry.1 

In  an  age  when  the  trend  of  indus- 
trial production  is  solidly  upward,  the 
downcast  indices  of  the  performance  of 
the  U.S.  fishing  industry  are  an  anom- 
aly. Moreover,  this  dismal  picture  of  the 
U.S.  fishing  fleet  has  occurred  while 
worldwide  catches  are  being  landed  at 
an  accelerated  rate.  For  example,  while 
U.S.  production  has  dropped  by  10 
percent  over  the  past  10  years,  the 
world's  fishing  production  has 
doubled.  Furthermore,  the  decrease  in 
the  U.S.  catch  has  taken  place  in  the 
face  of  a  steady  increase  in  U.S.  de- 
mand. 

In  fact,  the  U.S.  demand  for  fish  is 
greatly  exceeding  its  domestic  capability 
or  will  to  supply  them.  Consequently, 
the  importation  of  fish  rises  each  year. 
Today,  the  United  States  is  the  world's 
largest  importer  of  fish-accounting  for 
almost  28  percent  of  the  world's  fish 
imports  (i.e.,  not  caught  by  our  own 
fishermen). 

Specifically,  in  1966  U.S.  fishermen 
accounted  for  only  40  percent  of 
domestic  consumption;  foreign  imports 
supplied  the  rest.  The  value  of  these 
imports  was  nearly  $750  million;  a 
significant  sum  from  the  viewpoint  of 
the  balance  of  payment  problem  con- 
fronting the  United  Stales  today.3 

Widespread  concern  and  indignation 
have  been  expressed  over  the  plight  of 
the   U.S.    fishing   industry-perhaps   ex- 


ceeded only  by  the  reaction  to  the 
deteriorated  condition  of  the  U.S.  mer- 
chant marine.  A  special  congressional 
study  of  fishery  activities  behind  the 
Iron  Curtain  concluded  that  by  com- 
parison with  Communist  programs  "our 
fishing  industry  is  moribund  and  on  the 
decline."4 

The  Commission  on  Marine  Science, 
Engineering  and  Resources,  in  response 
to  congressional  mandate,  recently  com- 
pleted a  comprehensive  survey  of  the 
nation's  needs  and  opportunities  related 
to  the  sea.5  After  almost  2  years  of 
study,  this  commission  concluded  that 
the  United  States  must  make  substantial 
investment  in  understanding,  exploiting, 
and  preserving  the  oceans.  With  respect 
to  fisheries,  the  nation's  fishing  industry 
was  described  "as  primitive  and  ineffi- 
cient in  large  part  and  hampered  by 
overlapping,  conflicting,  restrictive  laws 
throughout  all  levels  of  government." 
The  report  was  also  critical  of  the 
nation's  dependence  upon  the  large 
importation  of  fish  to  meet  its  needs. 

These  conclusions  can  be  clearly  and 
convincingly  supported.  In  the  first 
place,  the  U.S.  fishing  fleet  is  unques- 
tionably old  and  ill  equipped  by  modern 
standards.  The  following  testimony 
made  recently  before  a  Subcommittee 
on  Fisheries  and  Wildlife  attests  to  this 
fact:6 

A  1966  survey  of  the  U.S.  commercial 
fleet  showed  that  of  the  nearly  14,000 
documented  vessels,  the  average  age 
was  20  years,  the  average  length  was 
less  than  70  feet,  92  percent  had  no 
refrigeration  facilities,  84  percent  had 
no  hydraulic  winches,  77  percent  did 
not  have  radio  direction  finders,  and 
48  percent  did  not  have  radio  tele- 
phones. 

Furthermore,  there  is  evidence  that 
little  is  being  done  to  modernize  the 
fishing  fleet,  even  though  a  new  fishboat 
construction  subsidy  has  been  in  effect 
since  August  l%4.7 

The  manpower  picture  is  equally  uk 
depressing.  The  number  of  persons  em- 
ployed in  the  fishing  industry,  including 
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fishermen  and  shore  workers  has  de- 
creased over  the  years  and  has  now 
hecome  stable.  Between  1950  and  1960 
the  fishing  labor  force  dropped  from 
263,000  persons  to  224,000  persons.8 
As  of  1966  there  were  still  224,000 
persons  employed  in  the  industry.  The 
number  of  fishermen  required  before 
the  fishing  industry  can  become  a  viable 
portion  of  the  U.S.  economy  is  not 
known.  An  annual  increase  in  the  labor 
force  of  slightly  more  than  1.5  percent 
is  considered  a  desirable  goal  for  bal- 
anced national  growth.  Although  it  is 
difficult  to  relate  overall  goals  with 
those  of  a  single  industry,  on  the  basis 
of  a  straight  line  projection  an  employ- 
ment level  of  330,000  persons  as  of 
1966  would  have  represented  a  reason- 
able growth  rate. 

The  reason  for  the  decline  is  signifi- 
cant. Unlike  agriculture,  for  example, 
where  technology  and  productivity  have 
permitted  a  decrease  in  labor  force  on 
the  farms,  the  technology  in  the  fishing 
industry  has  had  only  a  minor  role  in 
reducing  the  number  of  fishermen.  The 
lag  in  technology  and  inability  to  com- 
pete with  other  sectors  of  a  dynamic 
economy,  including  foreign  fishing  in- 
dustries, are  the  primary  reasons  for  this 
decrease  in  manpower. 

Continued  failure  to  keep  pace  will) 
increasing  productivity  is  certain  to 
magnify  the  manpower  problems  of 
most  U.S.  fisheries.  Labor  costs  will 
likely  continue  to  rise  and  the  fishing 
industry  will  have  to  improve  its  effi- 
ciency enough  to  offset  the  increased 
costs.  Most  of  the  current  fishing  labor 
force  will  remain  employed  in  the 
fishing  industry,  rather  than  take  jobs 
in  other  industries.  However,  as  these 
fishermen  retire,  there  will  be  few 
replacements  and  the  number  of  fisher- 
men will  continue  to  decline. 

The  declining  strength  of  the  U.S. 
fishing  industry  has  a  direct  bearing  on 
the  age  and  wage  level  of  the  fisherman. 
For  example,  the  U.S.  fisherman,  as 
represented  by  the  New  England  fleet,  is 
considerably  older  than  the  average  U.S. 


male  worker.  Almost  80  percent  of 
Boston  offshore  fishermen  are  over  45 
years  old.  By  contrast,  only  37  percent 
of  the  total  U.S.  labor  force  is  over  45 
years  old.  The  average  annual  earn- 
ings of  the  U.S.  fisherman,  estimated  to 
be  $5,040,  is  below  the  national  average 
labor  rate. 

In  discussing  manpower  problems,  it 
is  also  appropriate  to  address  certain 
sociological  and  environmental  condi- 
tions peculiar  to  the  industry.  Aside 
from  being  seasonal  and  unpredictable, 
fishing  is  also  difficult  and  hazardous. 
Thus,  considering  the  labor  market 
today,  there  appears  little  to  attract  the 
younger  generation  to  this  line  of  work. 
Furthermore,  minimum  wage  laws, 
trade  unionism,  and  other  factors  that 
tend  to  improve  earnings  and  working 
conditions  do  not  appear  to  be  well 
established  in  the  fishing  industry.  This 
is  demonstrated  by  the  fact  that  less 
than  10  percent  of  the  fishermen,  as  a 
whole,  are  members  of  unions. 

Thus,  the  present  caliber  of  the  labor 
force  and  the  inducements  of  the  indus- 
try provide  little  promise  for  a  stronger 
industry --and  a  replacement  force  is  not 
being  developed. 

Several  factors  have  contributed  to 
the  inertia  in  the  U.S.  fishing  industry. 
Foremost  among  these  has  been  the 
altitude  of  the  Government. 

Federal  legislation,  dating  back  from 
the  early  days  of  the  nation,  prohibits 
the  construction  of  U.S.  fishing  vessels 
in  foreign  shipyards.16  Although  this 
legislation  was  designed  to  help  the  U.S. 
shipbuilding  industry,  it  has  imposed 
economic  constraints  on  U.S.  fishermen. 
Today,  the  cost  of  fishing  vessels  built 
in  foreign  yards  ranges  up  to  45  to  50 
percent  of  the  domestic  cost,  with  no 
prospect  of  a  more  favorable  differen- 
tial/7 

In    addition,   the   industry  is  handi- 
capped   by    certain    slate   conservation 
laws    which    are    based    oil    economic 
conditions    which    no    longer    exist. 
Many  of  these  conservation  regulations 
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effectively  limit  fishing  time,  nets,  and 
the  length  of  the  fishing  boats.  It  has 
been  estimated  thqt  because  of  these 
conservation  restrictions  the  use  of  fish- 
ing vessels  is  limited  to  25  percent  of 
their  full  potential.19  Although  this 
estimate  appears  to  be  low  and  may  not 
be  representative  of  the  entire  industry, 
it  is  clear  that  archaic  regulations  ad- 
versely affect  the  efficiency  of  fishing 
fleets  today. 

Other  institutional  problems,  re- 
flecting inadequate  Government  atten- 
tion to  its  fisheries,  have  been  high- 
lighted by  the  National  Security  Indus- 
trial Association.20  These  include  the 
lack  of  basic  economic  research  in  the 
field  of  fisheries,  the  absence  of  a  close 
supporting  relationship  between  the 
Navy  and  the  fishing  industry,  imposi- 
tion of  unrealistic  administrative  and 
safety  rules  on  the  fishing  industry,  and 
the  basic  inattention  given  by  the  Gov- 
ernment to  the  specialized  problems  of 
the  fishing  industry  because  of  its  rela- 
tively small  size  in  the  total  U.S. 
economy.  However,  all  the  troubles  of 
the  U.S.  commercial  fisheries  cannot  be 
blamed  on  the  Government.  For  ex- 
ample, actions  to  expand  markets,  in- 
crease product  quality,  and  to  promote 
cooperation  between  segments  of  the 
industry  are  properly  within  the  prov- 
ince of  the  industry.2 

It  could  be  argued  that  it  might  be  to 
the  best  interests  of  the  United  Slates  to 
depend  upon  increasing  imports  and  to 
let  its  fishing  industry  "fade  away." 
Some  authorities  contend  that  the  inter- 
ests of  the  United  States  and  the  inter- 
ests of  the  whole  world  will  best  be 
served  by  free  trade  rather  than  by 
protection;  and  further,  that  import 
quotas  or  other  trade  barriers  would 
mean  higher  prices  and  less  freedom  of 
choice  for  consumers.22  From  an  eco- 
nomic point  of  view  this  may  be  a 
feasible  option.  As  we  have  seen,  there 
are  relatively  few  persons  employed  in 
the  fishing  industry  within  the  United 
States,  and  they  account  for  less  than 


one  fourth  of  I  percent  of  the  labor 
force.  The  total  U.S.  catch,  if  replaced 
by  imports,  would  amount  to  approxi- 
mately $500  million,  a  negligible  seg- 
ment of  the  economy  when  compared 
to  the  country's  gross  national  product 
of  $673  billion  for  1967.24 

Thus,  it  could  be  concluded  that 
from  an  economic  point  of  view,  main- 
taining the  status  quo  and  permitting 
the  continued  relative  decline  of  the 
U.S.  fishing  industry  would  not  seri- 
ously affect  the  overall  interests  of  the 
nation. 

Nevertheless,  certain  sectors  of  the 
U.S.  fishing  industry  are  strong  and 
competitive;  notably  the  tuna,  shrimp, 
and  menhaden  fisheries.  These  indus- 
tries, particularly  the  tuna  and  shrimp 
fishermen  managed  by  large  companies 
and  operating  on  a  worldwide  basis, 
have  been  able  to  grow  in  the  face  of 
increasing  foreign  competition.  Sig- 
nificantly, the  tuna  industry,  through 
technology  and  aggressive  marketing 
practices,  continues  to  grow  stronger 
and  thus  demonstrates  that  progress  is 
possible. 

This  is  not  to  suggest  that  the  U.S. 
Government  has  remained  totally  un- 
responsive to  the  continued  decline  of 
most  aspects  of  her  fishing  industry. 
Ileccnt  pressures  from  the  domestic; 
fishing  industry  have  been  successful  in 
awakening  Government  interest  and 
have  resulted  in  concrete  action  in 
specific  areas. 

Awakening  of  the  U.S.  Fishing  Indus- 
try. The  first  significant  fishing  subsidy 
construction  under  the  Fishing  Vessel 
Construction  Differential  Subsidy  Act 
program  was  authorized  by  Congress  in 
I960.27  Found  to  be  ineffective,  this 
program  was  replaced  by  the  Fishing 
Fleet  Improvement  Act  in  1964  which 
authorizes  the  Secretary  of  the  Interior 
to  pay  up  to  half  of  the  construction  of 
a  new  fishing  vessel.  However,  this  is 
only  a  nucleus  for  expansion  since  the 
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authorization  is  limited  to  $10  million 
annually  and  then  only  for  5  years. 

Despite  a  slow  start,  the  prospects  of 
the  program  are  optimistic.  During  the 
first  2  years,  a  total  of  37  vessels 
entered  the  program.  The  first  Ameri- 
can-huilt  factory  ship  was  sponsored 
under  this  program.  This  ship,  the  Sea- 
freeze  Atlantic,  a  292-foot  stern  trawler 
and  fishhouse,  embarked  on  her  maiden 
voyage  in  February  1969.  Built  at  a  cost 
of  about  $6  million,  she  represents  a 
new  generation  of  development  within 
the  U.S.  fishing  fleet.  Significantly,  the 
Seafreeze  Atlantic  is  the  first  of  a  fleet 
of  10  ships  that  are  being  built  or 
planned.30 

In  recognition  of  the  need  to  accel- 
erate the  national  development  of  ma- 
rine resources,  the  National  Sea  Grant 
and  Program  Act  was  signed  in  October 
1966. 31  This  program,  designed  to  en- 
courage research  and  development 
through  educational  institutions  and 
other  institutes,  laboratories,  and  agen- 
cies, promises  to  shape  the  future  of  the 
U.S.  fishing  industry  to  some  extent. 
The  Marine  Resources  Act  of  1966, 
which  provides  the  base  for  the  "Sea 
Grant  Program,"  will  also  provide  a 
good  foundation  for  the  development  of 
related  programs.  However,  it  must  be 
kept  in  mind  that  the  return  from  such 
programs  must  be  considered  in  a  long- 
range  context. 

Perhaps  one  of  the  most  eneouraging 
Government  programs,  recently  ini- 
tiated by  the  National  Council  on  Ma- 
rine Resources  and  Engineering  Devel- 
opment, has  been  the  initial  effort  to 
apply  systems  analysis  techniques  to  the 
U.S.  fishing  industry.  One  of  the  early 
studies  is  a  systems  analysis  of  trawler 
operations.32  The  methodology  of  this 
study,  which  resulted  in  the  computa- 
tion of  an  optimum  fishing  system  for 
Boston-based  haddock  trawlers  fishing 
on  Georges  Bank,  also  has  application  to 
other  fisheries.  Interestingly,  one  of  ihe 
conclusions  of  the  study  was  that  the 
use   of  an   advanced  and  eostly  fishing 


system  within  llie  current  biological  and 

economic  constraints  of  the  Georges 
Bank  haddock  grounds  is  questionable 
and  that  the  present  trawlers  are  more 
effective. 

The  United  States  has  made  a  na- 
tional commitment  to  revitalize  its  com- 
mercial fisheries.  This  nation  has  also 
invited  the  nations  of  the  world  to  join 
in  a  concerted  program  to  develop  the 
resources  of  the  sea--particularly  new 
sources  of  food. 

Despite  encouraging  signs  of  progress 
the  U.S.  fishing  industry,  in  its  present 
condition  and  with  the  Government 
assistance  that  is  now  available,  is 
incapable  of  responding  to  this  chal- 
lenge. Thus,  timely  and  substantial 
Government  patronage,  far  beyond  the 
magnitude  and  scope  of  existing  pro- 
grams, must  be  provided  to  meet  this 
objective. 

As  we  have  seen,  several  sectors  of 
the  U.S.  fishing  industry  have  been  able 
to  "go  it  alone."  It  would  be  wise  to 
look  in  their  direction  for  the  formula 
that  is  needed  for  a  strong  fishing 
program. 

Ill -SIGNIFICANCE  OF  FISHERIES 

World  Fishing  Effort.  The  produc- 
tivity of  the  world's  fisheries  is  increas- 
ing each  year.  In  1966  the  official  total 
world  catch  of  fish,  shellfish,  shrimp, 
and  other  marine  life  was  56.8  million 
metric  tons--an  increase  of  almost  87 
percent  over  the  1956  catch  of  30.4 
million  metric  tons.1  All  told,  since 
World  War  II  the  world  output  has  been 
increasing  at  the  rate  of  about  7  percent 
each  year.  With  few  exceptions  this 
increase  has  been  shared  by  all  fishing 
nations.  It  is  estimated  that  the  top  13 
major  fishing  nations  account  for  about 
75  percent  of  the  world's  fisli  produc- 
tion. The  remaining  92  nations  from 
whom  data  is  collected  account  for  the 
balance.  The  major  producers  are  listed 
in  table  I. 

Today  the  live  major  fishing  coun- 
tries are   Peru,  Japan,  Mainland  China, 
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U.S.S.R.,  and  Norway--in  that  order. 
The  United  States  occupies  a  static  sixth 
position. 

The  rise  in  the  fish  catch  of  Peru  has 
been  phenomenal,  increasing  from 
about  Vi  million  metric  tons  in  1957  to 
a  level  that  has  ranged  from  7  to  9 
million  tons  for  the  past  4  years  ending 
in  1966,  a  16-fold  increase.  Virtually  all 
of  this  increase  is  in  anchoevete,  a  small 
sardinelike  fish  that  is  processed  into 
fish  meal.3 

Production  of  Japan's  far-ranging  and 
highly  integrated  fishing  fleet  has  re- 
mained healthy  for  the  past  JO  years 
and,  though  outweighed  by  the  tonnage 
of  Peru's  catch,  exceeds  it  in  value  by  a 
factor  of  10.4 

TABLE  l-MAJOR  FISHING  NATIONS 

WITH  CATCHES  OVER  1  MILLION 

METRIC  TONS  in  1966a 


Peru 
Japan 
bChina  (Mainland) 
U.S.S.R. 
Norway 
United  States 
Chile 
India 
Spain 
Canada 
Iceland 

United  Kingdom 
Indonesia 

Total 


8,789,000 
7,077,400 
7,000,000 
5,348,800 
2,849,400 
2,514,600 
1,383,500 
1,376,600 
1,357,400 
1,348,800 
1,240,300 
1 ,066,600 
1,001,400 

42,353,800 


aFood  and  Agriculture  Organization  of 
the  United  Nations,  Yearbook  of  Fishery 
Statistics,  1966  (Rome:  1967),  p. 
a-12-a-47. 

Based  on  estimate  of  Jan  J.  Solecki, 
Economic  Aspects  of  the  Fishing  industry 
in  Mainland  China  (Vancouver:  University 
of  British  Columbia,  1966),  p.  143. 

Fishery  data  has  not  been  available 
from  Mainland  China  since  I960  at 
which  time  its  catch  was  very  close  to 
that  of  Japan  and  Peru.  In  the  absence 
of  reliable  statistics  a  specific  study, 
sponsored  by  the  Office  of  Naval  Re- 
search   and    the    University    of    British 


Columbia,  was  made  to  determine  the 
output  of  the  fishing  industry  in  China. 
This  survey  estimated  that  production 
of  China's  fisheries  would  probably 
range  from  5  to  7  million  metric  tons 
during  the  1965-66  period,  slightly  less 
than  Japan's  production  during  this 
same  period  of  time.5 

The  activity  of  the  U.S.S.R.  fishing 
fleet  has  been  only  slightly  less  spec- 
tacular than  Peru's,  steadily  climbing 
each  year  since  1959  to  a  total  of  5.4 
million  tons  in  1966,  almost  a  100 
percent  increase  over  an  8-ycar  time 
span.6 

Much  farther  down  the  scale  is  Nor- 
way. Displaying  a  sharp  rise  over  a 
2-year  period,  Norway  stands  fifth  in 
production  at  almost  3  million  tons. 

It  should  be  noted  that  almost  one- 
third  of  the  current  catch  is  reduced  to 
fishmeal,  fertilizer,  and  other  industrial 
purposes.  Fish  caught  for  reduction 
have  been  growing  at  the  rate  of  almost 
12  percent  each  year,  whereas  fish 
caught  for  food  have  been  increasing  at 
a  lower  rate  of  little  more  than  4 
percent  each  year. 

Potential  of  Fisheries.  A  glance  at  the 
world's  oceans  reveals  that  the  distribu- 
tion of  fisheries  is  extremely  uneven. 
The  major  fishing  grounds  are  widely 
scattered  between  Japan  and  the  Philip- 
pines, Greenland  and  the  British  Isles, 
and  in  the  Pacific  waters  bordering 
Chile,  Ecuador,  and  Peru.  Moderate 
fishing  activity  takes  place  in  the  north- 
ern Atlantic  and  Pacific  off  Canada  and 
the  United  States.  By  contrast,  the 
remaining  major  waters,  particularly 
those  surrounding  the  whole  of  Africa, 
the  east  coast  of  South  America,  and 
the  west  coast  of  Mexico  and  the  United 
States  are  inactive. 

Moreover,  the  distribution  has  been 
changing,  notably  because  of  the  pro- 
ductivity of  the  southeastern  Pacific 
waters.  Virtually  unknown  10  years  ago, 
the  fish  from  the  Humboldt  Current 
now  account  for  one-fifth  of  the  world's 
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total  tonnage.  This  increase  over- 
shadows the  catch  from  all  other  fishing 
grounds  except  those  waters  contiguous 
totheU.S.S.R. 

Despite  the  generally  accepted  belief 
that  the  oceans  are  a  source  of  un- 
limited wealth,  its  resources  are  widely 
scattered,  forming  not  only  the  rich 
fishing  grounds  noted  above  but  also 
certain  barren  areas  almost  devoid  of 
fish.  The  fertility  of  the  seas  and  the 
corresponding  location  of  fisheries  are 
dependent  upon  a  number  of  factors 
such  as  light,  nutriments,  temperature, 
and  movement  of  water.  The  conditions 
within  a  marine  ecosystem  are  dis- 
cernible to  biologists  and  through  analy- 
sis form  a  basis  for  predicting  the 
potential  productivity  of  specific  areas 
of  the  oceans. 

The  estimates  of  the  potential  yield 
of  the  world's  oceans  vary  widely.  Vari- 
ous scientific  estimates  range  from  100 
million  to  2  billion  metric  tons  of  fish 
per  year,  which  is  2  to  40  times  the 
current  world  catch.  Actually,  the 
yield  depends  upon  the  nature  of  de- 
mand. If  certain  species  are  in  great 
demand,  it  is  reasonable  to  expect  that 
output  would  be  limited.  On  the  other 
hand,  if  demand  patterns  shift  to  any- 
thing that  swims  the  yield  would  be 
greatly  increased. 

On  the  basis  of  known  fishery  re- 
sources, Schaefer  concludes  that,  at  a 
conservative  estimate,  the  world  fishery 
production  could  be  increased  to  200 
million  metric  tons  per  year  with 
present  fishing  equipment12  and  with 
no  radical  developments,  such  as  fish 
farming.  This  is  approximately  4  times 
the  present  fishery  harvest. 

In  a  further  analysis  of  the  produc- 
tivity of  the  sea  in  relation  to  the  food 
requirements  of  6  billion  people  (the 
earth's  projected  population  at  the  end 
of  the  century),  he  is  confident  that  the 
potential  yield  of  the  sea  is  easily 
adequate  to  satisfy  mans  total  protein 
requirement  and  that  for  animal  protein 
alone   the   potential  yield  is  between  8 


and  34  times  the  estimated  requirement. 
This  requirement  is  based  on  a  per 
capita  diet  of  2,500  calories  per  day,  80 
grams  per  day  of  total  protein,  and  15 
grams  per  day  of  animal  protein.  The 
most  critical  element  of  the  human  diet 
is  animal  protein. 

However,  William  and  Paul  Paddock, 
in  their  grim  analysis  of  the  earth's 
inability  to  feed  its  future  population, 
predict  that  "for  the  foreseeable  future 
food  from  the  seas  will  never  catch  up 
with  the  protein  needs  of  the  expanding 
population."  This  is,  of  course,  a 
reflection  of  our  present  incapability  to 
harvest  the  seas  rather  than  their  poten- 
tial yield.  Nevertheless,  they  see  promise 
in  the  use  of  fishmeal  as  a  food  additive 
within  a  decade. 

Potentially,  one  of  the  greatest  bene- 
fits of  fish  is  its  value  as  a  source  of  fish 
protein  concentrate  (FPC).  FPC  is  a 
protein-rich  powdered  food  additive 
that,  through  chemical  processing  which 
removes  the  oil  and  water,  can  be  made 
from  otherwise  undesirable  fish  or  trash 
fish.  Another  value  of  FPC,  in  addition 
to  the  possibility  of  its  being  produced 
at  an  extremely  modest  price,  is  that  the 
entire  fish  can  be  used.  It  is  estimated 
that  the  entire  world's  requirement  for 
protein  in  1970,  over  and  above  what  is 
provided  by  the  catch  for  fishmeal  and 
food,  could  be  met  with  an  additional 
catch  of  20  million  tons--an  increase  of 
35  to  40  percent  over  today's  catch. 
The  development  of  FPC  offers  tremen- 
dous opportunity  for  the  world's  fish- 
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If  we  do  not  know  how  many  fish 
are  in  the  sea,  neither  do  we  know 
where  they  are -except  in  a  general 
sense.  The  location  of  coastal  areas  of 
productivity  and  the  major  fishing 
grounds  are  generally  known.  The  fish- 
ing grounds  of  the  Southern  Hemi- 
sphere, while  relatively  untouched,  have 
been  located  by  scientists.  However, 
much  less  is  known  about  the  location 
of  potential  high  seas  pelagic  fisheries 
(surface  feeding  fish  such  as  the  herring, 
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anchovy,  menhaden,  tuna,  and  salm- 
on).16 

The  Benguela  Current  off  the  east 
coast  of  Africa  has  been  compared  in 
potential  to  the  rich  Peruvian  (Hum- 
boldt) Current.17  However,  production 
from  this  area  amounted  to  less  than  2.5 
million  metric  tons  in  1966  which  sug- 
gests that  much  more  exploitation  of 
these  waters  is  possible.1 8 

In  summary,  all  nations  are  depend- 
ing more  each  year  on  fisheries  to  meet 
their  food  and  industrial  needs.  How- 
ever, despite  these  increases  in  demand, 
the  resources  of  the  sea  are  largely 
unutilized  and  can  contribute  signifi- 
cantly more  toward  meeting  the  nutri- 
tional needs  of  the  world. 

Framework  for  Analysis  of  Fisheries. 

Having  looked  at  some  general  dimen- 
sions of  fisheries  in  terms  of  participa- 
tion, production,  and  potential,  what  is 
their  significance?  That  is,  why  do 
nations  fish,  and  what  is  the  influence 
of  fisheries  on  the  behavior  of  nations? 

An  economic,  political,  and  scientific 
approach  provides  a  broad  structure  for 
further  discussion  of  their  importance. 
However,  a  more  precise  classification 
under  these  general  headings  will  be 
helpful. 

Douglas  M.  Johnston,  in  drawing  up 
a  framework  to  analyze  fishing  disputes, 
considers  health  and  wealth  as  the  two 
primary  objectives  of  fishing.  Essen- 
tially, these  are  economic  values.  He 
also  reasons  that  power  and  respect  may 
be  gained  through  fishing  activity.  These 
are  political  values.  To  secure  these 
objectives  he  submits  that  it  is  necessary 
for  the  fishing  industry  to  have  scien- 
tific knowledge  and  to  be  technologi- 
cally efficient.19 

This  composite  framework  will  be 
followed  in  reviewing  the  importance  of 
fisheries. 

Economic    Importance   of  Fisheries. 

As  discussed  in  chapter  I,  the  light 
against  hunger  and  disease  is  one  of  the 
national  objectives  of  the  United  Stales. 


Thus,  in  a  word,  health  is  indeed  an 
objective  of  our  foreign  policy  as  well  as 
the  cornerstone  of  our  future  fishing 
program.  Furthermore,  serious  efforts 
are  being  made  by  this  country  to 
produce  FPC-the  most  promising  means 
for  satisfying  the  protein  requirement  of 
underdeveloped  nations. 

Health  is  also  the  primary  goal  of  the 
fishing  programs  of  the  major  Commu- 
nist countries.  We  have  seen  the  revolu- 
tion that  is  taking  place  in  Soviet 
fisheries.  Fish  have  been  given  a  high 
priority  to  improve  the  Russian  diet 
because  of  the  inability  of  agriculture  to 
fully  meet  their  protein  requirements. 
Under  the  present  5-year  plan 
(1966-70),  the  Soviets  intend  to  in- 
crease their  fishing  production  by  50 
percent  to  8.5  million  tons  by 
1970-which  would  likely  make  the 
U.S.S.R.  the  world's  leading  fishing 
nation. 

The  Chinese  Communist  government, 
confronted  with  even  a  larger  task  of 
feeding  an  exploding  population,  is 
making  every  effort  to  expand  its  fish- 
ing industry.  Solecki  concludes  that 
China  must  rely  on  aquatic  products 
and  imports  for  food,  since  it  is  very 
unlikely  that  China  will  be  able  to  solve 
the  food  problem  through  increased 
agricultural  production. 

The  economic  importance  of  fisher- 
ies varies  among  countries.  For  instance, 
in  Iceland,  which  is  at  one  extreme,  fish 
account  for  about  90  percent  of  the 
country's  exports.  About  25  percent  of 
the  gross  national  product  is  derived 
from  fisheries,  which  is  approximately  5 
times  more  than  any  other  country.2' 
However,  in  terms  of  overall  produc- 
tion, Iceland's  catch  in  1966,  the  high- 
est in  her  history,  was  only  2  percent  of 
the  world's  catch. 

Peru's  fisheries  are  also  of  major 
importance.  During  the  last  10  years  the 
total  catch  has  increased  nearly  27 
times,  from  .'J 2 0,0 00  Ions  to  almost  9 
million  tons.  Fishmcal  exports  are  an 
essential    industry,    accounting    for   27 
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percent  of  total  exports  in  1905,  the 
year  of  her  heaviest  catch,  and  surpass- 
ing copper  as  the  traditional  main  ex- 
port. Significantly,  little,  if  any,  of 
the  fish  protein  is  utilized  in  the  diet  of 
Latin  Americans. 

The  contribution  of  fisheries  to  the 
economic  strength  of  Japan,  Canada, 
and  Norway  is  also  substantial,  ranging 
from  12  to  18  percent  of  their  total 
world  exports.  But,  as  discussed  in 
chapter  II,  the  economic  significance  of 
fisheries  in  the  United  States  is  rela- 
tively less  important  than  in  other  major 
fishing  nations. 

From  the  foregoing  it  is  clear  that 
fisheries  are  of  vital  importance  to  the 
national  economies  of  most  fishing  na- 
tions even  though  they  may  not  reach 
the  dominant  proportion  of  the  fishing 
industry  in  Iceland. 

A  word  should  also  be  said  about  the 
potential  of  fisheries  and  the  emerging 
Third  World  nations.  On  the  basis  of  a 
recent  survey  sponsored  by  the  National 
Council  on  Marine  resources  and  Engi- 
neering, an  organization  within  the 
Executive  Office  of  the  President,  it  was 
found  that  with  few  exceptions  the 
fishery  resources  of  most  underdevel- 
oped nations  were  sufficient  to  meet 
local  food  needs.  The  survey  also  con- 
firmed that  the  capital  and  technology 
necessary  for  the  development  of  effec- 
tive fishery  industries  were  uniformly 
lacking.  Nevertheless,  governments  were 
generally  aware  of  the  potential  of 
fisheries,  and  some  had  taken  positive 
steps  toward  supporting  a  fishing  pro- 
gram.26 

A  separate  United  Nations  study  of 
the  fishing  industry  in  the  Arab  coun- 
tries confirms  that  fishing  wealth 
abounds  along  their  coasts  and  recom- 
mends the  encouragement  of  a  coopera- 
tive fishing  program  to  increase  the 
living    standard    of    these    low    income 
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countries. 

Thus,  it  is  apparent  that  economic 
force,  whether  in  the  form  of  health, 
wealth,  or  a  combination  of  the  two,  is 


the  primary  incentive  behind  national 
fishing  efforts  and  will  be  the  main 
motivation  for  future  development  of 
fisheries. 

Political  Value  of  Fisheries.  The  sub- 
sidiary political  values  of  fisheries, 
power  and  respect,  are  more  difficult  to 
assess.  However,  they  can  be  given  some 
dimension. 

The  concept  of  power  implies  the 
means  to  achieve  an  objective  and  thus 
may  be  viewed  as  a  threat  to  other 
nations  security  or  interests.  For  ex- 
ample, the  presence  of  Russian  trawlers 
off  the  coastal  waters  of  the  United 
States,  although  fully  within  the  stric- 
tures of  international  law,  is  viewed 
with  alarm  by  the  United  States. 

Reacting  to  what  they  consider  to  be 
another  kind  of  threat,  Chile,  Ecuador, 
and  Peru  expanded  their  sovereignty 
200  miles  off  their  respective  coasts  to 
protect  their  fishing  grounds  against 
economic  encroachment.28  Conflicts 
caused  by  fishing  within  these  waters 
have  resulted  in  the  seizure  of  U.S. 
vessels  and  continue  unabated  each 
year.  In  order  to  ameliorate  interna- 
tional tension,  U.S.  legislation  now  per- 
mits the  reimbursement  of  U.S.  fisher- 
men for  losses  resulting  from  seizures  in 
these  waters.   ° 

International  conflicts,  including 
wars,  over  fishing  practices  and  rights 
are  a  part  of  world  history.  On  the  other 
hand,  it  is  noteworthy  that  through 
bilateral  and  multilateral  agreements 
and  the  establishment  of  international 
organizations,  conflicts  have  been  re- 
duced.3 l  Nevertheless,  with  the  increas- 
ing competition  among  fishermen  and  in 
view  of  the  higher  stakes  involved,  the 
opportunity  for  conflict  among  nations 
is  certain  to  increase. 

Prominence  in  fishing,  as  in  other 
maritime  endeavors,  creates  national 
respect  and  prestige.  It  is  certain  that 
the  U.S.S.H.  has  gained  political  prestige 
through  the  development  of  a  modern 
and   efficient  fishing  industry.  Interest- 
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ingly,  the  numerous  hearings  before  the 
congressional  committees  and  sub- 
committees on  the  neglect  of  the  U.S. 
fishing  industry  emphasize  the  low  state 
of  national  prestige  as  much  as  the 
economic  problem  of  the  fishermen. 
The  militancy  of  Chile,  Ecuador,  and 
Peru  in  defending  their  fisheries  against 
stronger  nations  is,  in  part,  a  reflection 
of  their  newly  acquired  stature. 
Fishery  claims  made  by  South  Korea 
and  Indonesia  have  also  been  based  on  a 
desire  for  higher  prestige. 

Spanier,  in  his  discussion  of  world 
politics,  observes  that  smaller  nations 
with  no  significant  power  potential  seek 
prestige  out  of  their  concern  for  self- 
respect.  Thus,  the  nations  that  cannot 
explode  an  atomic  bomb  or  launch  a 
space  missile  may  seek  some  measure  of 
international  recognition  and  prestige 
through  an  aggressive  fishing  pro- 
gram.  4 

Science  and  Technology-Foundation 
of  Progress.  International  competition 
for  fish  is  matched  by  the  international 
effort  to  gain  knowledge  about  the 
oceans.  In  this  regard,  Johnston  postu- 
lates that  the  success  of  fishing  indus- 
tries depends  upon  two  values:  knowl- 
edge and  efficiency.  He  explains  that 
knowledge  stems  from  marine  science 
research  and  that  efficiency  in  the  fish- 
ing   process    is    the    product    of    tech- 
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nology. 

Research  in  ocean  sciences,  moti- 
vated primarily  by  defense  needs,  has 
reached  unprecedented  levels.  The 
United  States  and  the  U.S.S.R.  are  the 
leading  nations  in  the  field  of  oceanog- 
raphy and  have  attained  approximate 
parity  in  this  field.  However,  the  quality 
and  emphasis  of  Soviet  research  in 
support  of  fisheries  exceeds  that  of  the 
United  States.  Chapman  contends 
that  in  the  past  10  years  the  Russians 
have  done  more  loward  the  application 
of  modern  science  and  technology  to 
ocean  fishing  than  ever  before  and  that 
all  other  major  nations  are  intensifying 


and  expanding  their  long-range  fishing 
capabilities.   7 

Interests  in  marine  science  know  no 
national  borders  and  are  shared  by 
scientists  all  over  the  world.  For  ex- 
ample, during  1967  the  Directorate  of 
Fisheries  Research  in  Great  Britain  had 
numerous  scientists  participating  in  a 
wide  variety  of  international  meetings 
and  working  abroad  and  was  visited  by 
representatives  from  10  nations,  includ- 
ing Poland  and  the  U.S.S.R.38  This  is 
illustrative  of  the  universality  of  marine 
science  endeavors. 

The  fishing  process  today  is  basically 
the  same  as  that  of  the  earliest  fisher- 
men; that  is,  fish  are  still  hunted  and 
caught  from  independent  boats  with 
nets  and  hooks.  However,  substantial 
technological  improvements  have  been 
made  in  gear,  transportation,  and  preser- 
vation. There  are  two  major  trends  in 
technology  that  are  significant.  One  is 
the  increased  use  and  development  of 
fleet  operations,  that  is,  the  use  of 
organized  and  centrally  controlled  fish- 
ing fleets,  pooling  their  knowledge  and 
techniques,  primarily  by  the  Japanese 
and  Russians.  The  other  is  the  world- 
wide extension  of  effort,  supported  by 
the  use  of  large  factory  ships.  These 
advancements  have  not  yet  reached 
most  of  the  low  income  nations  which 
are  still  dependent  upon  traditional 
processes. 

From  the  above  it  is  clear  that 
significant  progress  has  been  made  in 
marine  science  to  benefit  the  fishing 
industry.  Nevertheless,  no  quantum  ad- 
vancement has  been  made.  There  are 
many  important  areas  of  ocean  research 
useful  to  fisheries  which  are  not  under- 
stood. These  obscure  areas  include  air- 
sea  interactions  which  directly  influence 
fish  productivity,  the  nature  of  the 
thermocline,  internal  wave  action  and 
bottom  temperature  and  their  effect  on 
fish  concentrations,  fisli  behavior  and 
migration,  and  a  number  of  oilier  com- 
plex phenomena  which  will  require  a 
higher  level  of  effort  and  cooperation 
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than  is  now  available.  Further,  the 
ultimate  technology  needed  for  efficient 
fishing -which  would  provide  for  con- 
trolled farming  and  systematic  bulk 
harvesting  of  fish  and  would  replace 
fishing  as  it  is  known  today-is  still  far 
away.   2 

Significance  of  Fisheries--A  Sum- 
mary. In  summary,  it  can  be  seen  that 
economic,  political,  and  scientific  as- 
pects of  fisheries  are  highly  interrelated 
and  that  an  overall  assessment  of  the 
importance  of  fisheries  to  nations  can- 
not be  based  on  the  dominant  economic 
values  of  health  and  wealth  alone,  but 
must  include  the  political  considerations 
of  power  and  respect.  In  addition,  it  is 
also  clear  that  the  level  of  national 
interests  in  fisheries  is  dependent  upon 
progress  in  science  and  technology. 
Thus,  a  national  commitment  to  world 
prominence  in  fishing  necessarily  im- 
plies a  heavy  involvement  in  interna- 
tional politics  and  its  attendant  benefits 
and  problems. 

IV-OCEAN  FISHERIES  AS  AN 
INSTRUMENT  OF  NATIONAL  POWER 

National  Power  Defined.  Holsti,  in 
his  analysis  of  international  politics, 
defines  power  as  "the  means  by  which 
all  states  influence  the  behavior  of 
others  so  as  to  protect  and  extend  their 
own  interests."  He  also  explains  that 
when  the  actions  to  gain  or  defend  these 
interests  take  on  a  pattern  and  are 
directed  toward  some  specific  objectives 
or  values,  they  constitute  a  foreign 
policy. 

The  extent  to  which  a  nation  influ- 
ences another,  of  course  depends  upon 
its  capabilities,  that  is,  its  strength. 
Political  textbooks  abound  in  compara- 
tive data  relating  to  demographic,  geo- 
graphic, and  economic  "elements  of 
power."  They  also  emphasize  that  less 
materialistic  elements  such  as  a  nation's 
history,  its  temperament,  and  its  atti- 
tude may  be  a  better  gage  of  its  actual 
influence. 


In  turn,  the  influence  of  a  nation 
may  be  exercised  in  various  forms, 
including  the  offer  and  granting  of 
rewards,  the  threat  and  imposition  of 
punishments,  and  the  use  of  force. 
Nevertheless,  the  main  thrust  of  this 
academic  discussion  is  that  in  interna- 
tional politics  we  are  interested  pri- 
marily in  one  process:  How  one  state 
influences  the  behavior  of  another  in  its 
own  interest. 

How  then  do  the  fisheries  of  the 
United  States  fit  into  this  discussion? 

Perhaps  the  best  way  to  think  of 
fisheries  as  an  instrument  of  foreign 
policy  is  to  first  see  how  they  are  being 
used  in  this  capacity  by  other  nations. 
We  need  look  no  further  than  the  Soviet 
Union.  Accordingly,  let  us  proceed  to 
review  the  Soviet  fishing  industry  and 
its  political,  economical,  and  military 
influence. 

Soviet  Fisheries  as  an  Instrument  of 
National  Policy.  The  Soviet  Union  is 
committed  to  the  growing  exploitation 
of  the  ocean's  fisheries.  This  expansion 
is  not  subject  to  the  vagaries  of  market- 
ing conditions,  but  is  geared  to  the 
attainment  of  the  specific  goals  and 
quotas  of  authoritative  and  ideological 
planning. 

For  example,  the  Seven-Year  Plan  of 
the  Soviet  Union,  which  provided  the 
foundation  for  the  spectacular  growth 
of  fisheries  during  the  years  1959-1965, 
was  to:  "Represent  a  decisive  step 
towards  the  creation  of  the  material- 
technical  base  for  Communism,  and  also 
towards  the  fulfillment  of  the  main 
economic  task  of  the  USSR -to  catch  up 
with  and  to  overtake  the  most  highly 
developed  Western  States  which  have 
the  highest  production  rate  per 
capita. 

A  new  Soviet  Five-Year  Plan 
(1966-1970)  for  the  development  of  the 
fishing  industry  was  adopted  in  April 
1966.  This  plan  provides  for  a  50 
percent  increase  over  the  1965  fishery 
landings  or  a  total  of  8.5  million  tons  by 
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1970.  Up  to  90  percent  of  this  catch 
would  be  from  the  high  seas.  Thus, 
within  the  next  few  years  the  Soviet 
fishing  program  is  likely  to  be  the 
largest  in  the  world. 

A  more  recent  congressional  study 
concerned  with  the  changing  strategic 
naval  balance  between  the  U.S.S.R.  and 
the  United  States  concluded  that  "the 
Soviet  fishing  fleet  clearly  reveals  the 
U.S.S.R.'s  goal  of  domination  at  sea." 
Whatever  one  may  think  of  this  evalua- 
tion, the  report  also  indicated  that  since 
1954  the  Soviet  Union  had  invested  4 
billion  rubles  in  its  fishing  fleet  and 
fishing  industrial  facilities  ashore.  By 
way  of  general  comparison,  the  total 
U.S.  investment  in  fishing  craft  and 
shore  facilities  for  processing  the  fishing 
harvest  totaled  about  $1.4  billion  in 
1964.6  In  this  regard,  the  position  is 
held  by  so^ie  that  the  Soviet  Union  has 
already  all  but  won  the  battle  of  the 
fishing  grounds.7 

There  are  a  number  of  political  spin- 
offs from  Soviet  prominence  in  ocean 
fisheries.  They  actively  participate  in 
international  oceanographic  organiza- 
tions which  provide  an  opportunity  to 
keep  abreast  of  scientific  developments 
as  well  as  to  gain  prestige  in  the  ocean 
community.8  Their  scientific  advance- 
ment and  far-ranging  operations  have 
also  given  them  many  opportunities  to 
provide  technical  assistance  to  a  number 
of  less-developed  countries.  In  addition 
to  holding  training  courses  in  the  Soviet 
Union  for  foreign  representatives,  large 
fishery  development  projects  have  been 
offered  to  many  underdeveloped  coun- 
tries; and  trade  agreements  for  the  sale 
of  frozen  fish  have  been  made  with  a 
number  of  countries  in  Africa.9 

From  the  above  it  is  apparent  that 
the  Soviet  Union  is  receiving  substantial 
political  dividends  from  its  investment 
in  fisheries. 

The  growth  of  Soviet  fisheries  has 
affected  the  economy  of  other  fishing 
nations.  For  example,  in  I960  one-half 
of  Iceland's  fishery  revenue  came  from 


the  Soviet  Union  and  satellites.  Within  a 
year,  because  of  Russia's  increased  fish- 
ing effort,  exports  from  Iceland  were 
reduced  by  half,  requiring  Iceland  to 
find  new  markets  for  $5  million  of  fish 
products.  This  situation,  coupled  with  a 
slump  in  Iceland's  1963  catch,  had 
created  a  $10  million  adverse  trade 
balance--a  sizable  problem  for  a  small 
nation.  °  There  is  no  indication  that 
this  was  a  discriminatory  action.  Never- 
theless, there  is  evidence  of  deliberate 
harassment  of  Norwegian  fishermen  in 
the  Barents  Sea  which  forced  them  to 
use  less  fertile  fishing  grounds.  Fur- 
ther denial  of  fishing  waters  could  take 
place  at  any  time.  As  for  other  areas,  a 
recent  economic  survey  of  South-West 
Africa,  for  example,  warns  that  the 
whole  future  of  their  fishing  industry  is 
being  increasingly  threatened  by  the 
activities  of  trawlers  and  factory  ships 
from  non-African  countries  just  outside 
territorial  waters.  One  observer  con- 
tends that  the  Soviet  Union  is  aiming  to 
apply  great  economic  power  by  corner- 
ing the  world's  fish.  He  notes,  however, 
that  the  Russians  will  remain  the  pri- 
mary consumers  and  that,  in  view  of 
their  dependence  on  these  resources, 
every  effort  will  be  made  to  guard 
against  irrational  depletion. 

It  does  not  appear  at  this  time  that 
the  Soviet  fishing  effort  is  directly 
engaged  in  expanding  activities  as  a 
weapon  of  economic  warfare.  The  fact 
that  advanced  Soviet  fishery  technology 
provides  an  advantage  over  others  can 
hardly  be  criticized,  but  their  exploita- 
tion of  coastal  fisheries  which  serve  as 
the  resource  base  of  less-developed 
countries  may  be  questioned. 

Much  has  been  written  about  the 
military  value  of  the  Soviet  fishing  fleet. 
It  is  probably  true  that  the  Russian 
trawler  is  the  most  versatile,  if  not  the 
most  valuable,  ship  on  the  high  seas 
today  from  the  viewpoint  of  Soviet 
security.  Operating  under  I  lie  protective 
umbrella  of  international  law,  many  of 
these  ubiquitous  ships  are  the  eyes  and 
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connecting  data  links  to  Soviet  naval 
intelligence.  They  are  also  a  constant 
reminder  of  Soviet  presence.  Aside  from 
intelligence  and  communications  roles, 
the  Soviet  fishing  fleet,  with  its  wide 
variety  of  ship  types  ranging  up  to 
whaling  and  factory  ships  of  U.S.  tender 
size,  lends  itself  to  almost  every  con- 
ceivable naval  mission.  In  the  main,  the 
fishing  vessels  with  their  sea  keeping 
qualities  and  configuration  have  obvious 
potential  for  mine  warfare  and  ASW 
effort. 

The  utilization  of  fishing  vessels  for 
paranaval  operations  also  provides  ex- 
perience and  training  and  creates  a  close 
relationship  between  naval  forces  and 
the  fishing  fleet.  Thus  it  is  self-evident 
that  the  Soviet  fishing  fleet  is  an  invalu- 
able adjunct  to  Soviet  naval  forces. 

In  view  of  the  foregoing,  it  is  clear 
that  the  Soviet  fishing  industry  is  an 
effective  Communist  instrument  of 
power  and  that  an  immense  task  is 
facing  Russian  fishermen  as  a  conse- 
quence of  policy  so  employing  it.  This 
power  is  manifested  today  by  one  of  the 
world's  largest  and  most  modern  fishing 
fleets,  the  use  of  flotilla  operations  and 
specialized  fishing  vessels,  aggressive  and 
complementary  research  programs,  and 
worldwide  operations.  A  most  for- 
midable combination! 

Projection  of  U.S.  Fisheries  as  an 
Instrument  of  National  Policy.  At  this 
point  it  would  be  only  natural  to  be 
fearful  of  the  influence  of  the  Soviet 
fishing  industry.  However,  there  is  a 
redeeming  factor:  the  United  States  has 
the  industrial  and  technical  elements  of 
power  to  build  the  worlds  largest  and 
most  modern  fishing  fleet  if  needed. 
And  as  we  know,  there  are  still  plenty 
of  fish  in  the  sea.  How  then  would  a 
strong  U.S.  fishing  industry  of  com- 
parable capability  serve  the  interests  of 
the  United  States? 

Since  the  U.S.  commitment  to  fight 
world  hunger  is  now  a  major  objective 
of  foreign   policy,  it  is  appropriate   to 


look  at  the  value  of  a  strong  fishing 
industry  as  an  instrument  of  foreign 
aid-foreign  aid  being  regarded  as  a 
principal  instrument  of  our  foreign 
policy.14 

It  is  not  suggested  that  the  United 
States  attempt  to  ship  massive  quanti- 
ties of  fish  products  to  starving  nations. 
This  is  an  obvious  impracticability  even 
if  the  capability  existed.  The  most 
efficient  and  economical  means  of  dis- 
tributing fish  protein  is  in  the  form  of 
fish  protein  concentrate  (FPC).  The 
United  States  has  made  substantial  tech- 
nical progress  in  processing  FPC  and  is 
ahead  of  the  Soviets  in  this  field.  The 
89th  Congress  has  passed  legislation 
which  would  authorize  the  construction 
of  one  demonstration  plant  and  the 
lease  of  another  plant  for  such  a  pro- 
gram.16 The  initial  objective  of  the 
program  is  to  provide  sufficient  quanti- 
ties of  FPC  by  1971  to  meet  the  protein 
needs  of  at  least  1  million  people.  7  A 
long-range  FPC  program  with  necessary 
fishing  vessels,  processing  plants,  and 
related  technical  know-how  exported  by 
the  United  States  and  operated  locally 
on  a  self-improvement  basis  has  con- 
siderable merit. 

In  this  regard,  in  a  recent  examina- 
tion of  the  industrial  and  economic 
opportunities  of  the  oceans,  the  most 
promising  area  in  the  biological  field 
was  considered  to  be  in  food  processing. 
The  analysis  also  predicted  that  some 
form  of  Marshall  Plan  to  optimize  the 
world's  food  resources  was  inevitable. 

A  fishing  industry  is  a  good  choice 
for  the  development  of  poor  countries. 
In  addition  to  providing  food,  it  also 
stimulates  the  growth  of  subsidiary 
industries  such  as  boatbuilding  and 
repair  facilities,  processing  and  storage 
plants. 

H.1C.  Crowther,  Director,  U.S.  Bureau 
of  Commercial  Fisheries,  states  that  the 
potential  yield  in  areas  fished  by  I  he 
United  States  has  been  estimated  as  high 
as  10  times  the  present  production  of 
the  U.S.  fishing  fleet.  U.S.  use  of  domes- 
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tic  waters  as  a  proving  ground  for  world 
hunger  is  an  alternate  and  perhaps  more 
satisfactory  initial  approach  to  this 
problem.20  In  fact,  this  is  probably  the 
best  approach  for  an  early  breakthrough 
in  the  FPC  race  with  malnutrition. 

Thus,  in  terms  of  foreign  aid,  a 
strong  U.S.  fishing  industry  would  be  an 
effective  force  in  allaying  world  malnu- 
trition, and  U.S.  material  and  technical 
assistance  to  fishing  industries  would 
provide  the  means  for  constructive  de- 
velopment of  less-developed  nations. 

The  overall  contribution  of  U.S.  fish- 
eries to  the  domestic  economy  has  been 
discussed  earlier.  In  comparison  with 
other  industries  it  is  not  impressive. 
Nevertheless,  a  competitive  U.S.  fishing 
industry  could  seriously  affect  the 
economies  of  large  exporters,  many  of 
whom  have  received  U.S.  grants  to 
improve  their  fisheries.  However,  with 
the  growing  demand  for  fish,  markets 
for  foreign  products  could  presumably 
be  found  elsewhere  if  necessary.  Ironi- 
cally, the  United  States  gave  the  Rus- 
sians $20  million  worth  of  fishing  ves- 
sels and  equipment  in  World  War  II  and 
was  instrumental  in  developing  their 
fishing  fleet.2  l 

The  adverse  effect  of  the  importation 
of  fish  on  the  U.S.  balance  of  payment 
problem  deserves  special  mention.  The 
total  balance  of  payment  deficiency  in 
fishery  has  been  estimated  to  be  $500 
million.  Continuing  dependence  upon 
imports  without  corresponding  reduc- 
tion in  other  areas  will  add  to  this 
imbalance. 

The  extent  to  which  large  imports 
weaken  the  economy  of  the  United 
States  is  not  addressed  in  this  paper.  A 
strong  U.S.  liberal  trade  policy  has 
contributed  to  economic  grovvtli  and  to 
a  higher  standard  of  living.  This  policy  is 
likely  to  continue.  Nevertheless,  a 
fishing  industry,  capitalizing  on  the  full 
potential  of  U.S.  technology  and  op- 
erating with  the  same  degree  of  support 
provided  to  foreign  fleets  by  their  gov- 


ernments, is  almost  certain  to  be  com- 
petitive in  many  types  of  fishing  ac- 
tivity. 

We  have  seen  the  paranaval  value  of 
the  Soviet  fishing  fleet.  Many  of  the 
same  benefits  would  accrue  to  the 
United  States. 

The  value  of  a  Soviet  intelligence- 
gathering  trawler  may  not  be  fully 
appreciated  until  looked  at  from  the 
standpoint  of  the  Pueblo  fiasco.  Soviet 
intelligence  gathering  trawlers  do  not 
carry  the  sovereignty  and  prestige  of 
their  country  on  their  sleeves  as  do  the 
ships  of  the  U.S.  Navy  performing  iden- 
tical missions.  Now  there  is  talk  about 
giving  intelligence-gathering  ships  of  the 
United  States  improved  protection. 
Better  to  have  an  innocuous  trawler 
apparently  manned  by  civilians  than  to 
create  international  crises  that  embar- 
rass national  honor  and  jeopardize 
world  peace  under  such  circumstances. 

There  are  now  some  380  submarines 
in  the  Soviet  Union  of  which  50  are 
nuclear  powered.  These  submarines, 
distributed  around  the  perimeter  of  the 
Soviet  mainland  and  concentrated  in  the 
Arctic  and  Far  Fast,  are  the  main 
strength  of  the  Soviet  Navy.  !>  It  is  not 
clear  whether  the  United  States  has  the 
means  to  counter  this  threat.  There  are 
indications  that  although  present  ASW 
capabilities  will  be  adequate  for  some 
period  into  the  seventies,  they  are  lead- 
ing toward  a  plateau  of  effectiveness, 
and  they  will  be  overshadowed  by  sub- 
marine effectiveness  by  the  late  seven- 
ties, unless  improved.26  The  advent  of 
the  true  submersible  nuclear-powered 
submarine  requires  a  different  ASW 
doctrine  than  that  of  World  War  II. 
Very  sophisticated  defense  and  detec- 
tion measures  of  global  dimensions  must 
be  employed  to  cope  with  this  threat. 

Projecting  a  level  of  technology  that 
is  available  today,  the  typical  fishing 
vessel  of  the  future  will  have  sonar  and 
TV  equipment  to  search  for  and  classify 
fish  schools  on  the  high  seas-much  the 
same  equipment,  knowledge,  and  skills 
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required  to  locate  submarines.  These 
ships  will  also  have  modern  communica- 
tions, navigation,  and  radar  equipment 
needed  for  long-range  operations.  More- 
over, studies  have  suggested  that  small, 
compact  nuclear  power  plants  for  fish- 
ing vessels  are  not  far  away.27  The  use 
of  a  modern  purse  seiner  as  a  link  in  a 
widespread  ASW  system  may  be  justi- 
fied even  on  a  cost  effectiveness  basis. 
During  World  War  II  about  250 
fishing  vessels  were  requisitioned  and 
turned  over  to  the  Navy  for  use  as 
minesweepers,  patrol  vessels,  and  gun- 
boats.28 Under  the  Fishing  Improve- 
ment Act  of  1964,  the  plans  of  fishing 
vessels  that  are  built  with  Government 
assistance  must  be  reviewed  for  defense 
features  by  the  Navy  Department.  Al- 
though the  defense  requirements  are 
very  broad,  specifications  could  be 
drawn  up  to  meet  specific  defense 
needs.  Thus,  an  expanded  fishing  fleet 
with  military  specifications  would  be  of 
significant  value  during  mobilization. 

There  are  many  other  naval  missions 
that  can  be  performed  by  fishing  vessels. 
The  United  States  can  no  longer  afford 
to  ignore  the  advantages  to  be  gained 
from  the  interaction  of  a  strong  fishing 
fleet  and  Navy. 

It  has  been  suggested  that  America's 
main  role  in  fishing  may  be  to  export 
know-how  and  use  domestic  fishing  as  a 
proving  ground  to  solve  world  hun- 
ger. 9  This  opinion  is  generally  consis- 
tent with  the  thoughts  of  this  paper. 
However,  a  modern  fishing  fleet  carry- 
ing a  U.S.  flag  would  represent  a  signifi- 
cant increase  in  defense  strength  at  a 
nominal  investment. 

In  conclusion,  a  strong  U.S.  fishing 
industry  would  be  an  effective  instru- 
ment of  foreign  aid,  would  add  leverage 
in  projecting  U.S.  interests  in  interna- 
tional polities,  and  would  increase  U.S. 
defense  effectiveness  on  the  seas. 

Epilog:  Ocean  Fisheries  and  Interna- 
tional Stability.  The  value  of  the  sea  as  a 
means   of   promoting    international   co- 


operation appears  to  be  almost  uni- 
versally accepted  by  serious  writers  on 
the  subject.  This  optimism  exists  in  the 
face  of  increasing  competition  among 
nations  on  the  fishing  grounds  and  a 
growing  tendency  to  secure  exclusive 
jurisdiction  over  what  has  traditionally 
been  a  common  property  resource. 

Indeed,  nations  are  finding  ways  to 
avoid  conflict.  For  instance,  to  over- 
come restrictions  in  fishing  off  foreign 
coasts,  the  Japanese  fishing  industry  has 
invested  in  joint  ventures  with  other 
countries.  About  25  joint  ventures  were 
in  effect  in  1965  in  Central  and  South 
American  countries  and  in  Southeast 
Asia.  °  A  joint  American-Cameroon 
venture  to  develop  a  shrimp  industry  in 
the  coastal  waters  of  Cameroon  has 
been  undertaken  along  similar  lines. 

As  mentioned  earlier,  the  Soviet 
Union  has  been  very  cooperative  with 
other  nations  in  matters  relating  to 
fisheries.  Russian  scientists  and  adminis- 
trators participate  actively  in  interna- 
tional agreements,  conventions,  and 
organizations  concerned  with  research 
and  regulation.  The  Soviet  attitude  in 
this  regard  is  an  important  factor  in 
maintaining  order,  developing  coopera- 
tion, or  otherwise  influencing  fishing 
nations. 

The  theme  of  the  Second  Interna- 
tional Oceanographic  Congress  of  the 
U.N.  Educational  Scientific  and  Cultural 
Organization  (UNESCO),  hosted  by  the 
Soviet  Union,  was  "Research  on  the 
Ocean  for  the  Good  of  Mankind."  This 
effort  has  resulted  in  increased  inter- 
change of  scientists  and  information 
between  the  United  States  and  the 
Soviet  Union. 

The  main  thrust  of  the  International 
Decade  of  Ocean  Exploration  proposed 
by  President  Johnson  in  May  1968  is  to 
create  international  stability  through 
joint  ventures  of  many  nations.  The 
development  of  ocean  fisheries  is  one  of 
the  major  collaborative  areas  in  this 
program. 
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Important  international  fisheries 
have  heen  preserved  for  years  through 
the  actions  of  international  commis- 
sions. For  example,  the  International 
Convention  for  the  Northwest  Atlantic 
Fisheries,  established  almost  20  years 
ago,  has  13  North  American  and  Euro- 
pean members,  including  the  Soviet 
Union.33  There  are  14  fisheries  commis- 
sions concerned  with  every  form  of 
marine  life  from  shrimp  to  whales. 

The  United  Nations  is  also  involved 
in  ocean  fishery  programs.  The  Food 
and  Agriculture  Organization  (FAO)  of 
the  U.N.  collects  data,  publishes  fishery 
statistics,  and  administers  far-reaching 
programs  for  the  development  of  fisher- 
ies in  underdeveloped  countries. 

The  need  for  international  rules  for 
dealing  with  conservation  of  high  seas 
fishery  resources  has  been  codified  in 
the  Convention  on  Fisheries  and  Conser- 
vation of  Living  Resources.  This  Con- 
vention has  done  much  to  provide  pre- 
cedents and  standards  for  bilateral  and 
multilateral  agreements.   5 

We  have  looked  in  on  just  a  few  of 
the  efforts  and  developments  that  illus- 
trate the  positive  relationship  between 
fisheries  and  international  cooperation. 
Of  course  there  are  other  transactions, 
so  to  speak,  that  would  appear  on  the 
other  side  of  the  ledger.  Hut  on  balance 
the  picture  is  favorable. 

In  a  word,  one  of  the  great  promises 
of  the  ocean  fisheries,  in  addition  to 
their  future  role  in  countering  world 
hunger,  is  their  potential  value  in  exact- 
ing the  cooperation  of  nations  as  a 
prerequisite  for  the  full  exploitation  of 
their  resources. 

V--SUMMARY  AND  CONCLUSIONS 

We  have  discussed  many  aspects  of 
ocean  fisheries.  This  final  chapter  will 
attempt  to  summarize  some  of  the 
salient  points  of  these  discussions  and  to 
arrive  at  sonic  brief  conclusions  as  to 
their  significance. 

World  hunger  is  a  fact  of  life.  Many 
programs    have    been    initiated    by    the 


developed  countries  of  the  world  to 
combat  this  threat.  All  have  failed  if  we 
count  the  growing  number  of  hungry 
people  still  in  the  world.  However,  none 
of  these  campaigns  have  utilized  the 
resources  of  the  sea.  Nations  are  now 
exploiting  these  resources,  and  a  new 
dimension  is  being  added  to  the  world 
protein  larder.  Ocean  fisheries  can  and 
will  make  a  major  contribution  toward 
relieving  the  world  hunger  problem. 

The  United  States  has  made  a  na- 
tional commitment  to  combat  world 
hunger  through  a  food-from-thc-sea  pro- 
gram and  has  decided  to  revitalize  its 
sick  fishing  industry  to  meet  this  com- 
mitment. Some  progress  has  been  made 
in  this  direction,  but  the  results  to  date 
are  only  of  token  value.  Despite  Govern- 
ment support  there  is  little  promise  that 
the  fishing  industry  can  compete  with 
other  enterprises  in  the  investment 
world.  Further,  there  is  major  inertia  to 
overcome  in  the  industry  itself.  It  is 
concluded  that  the  fishing  industry  in 
its  present  condition  and  with  the  Gov- 
ernment assistance  programs  now  in 
effect  cannot  and  will  not  meet  the 
policy  objectives  of  the  United  States. 

Under  the  concept  of  the  Decade  of 
Ocean  Exploration,  the  United  States 
has  asked  all  nations  to  join  together  in 
an  effort  to  assist  underdeveloped  na- 
tions and  to  combat  malnutrition.  His- 
torically, programs  of  this  type,  though 
profound  and  stirring,  rarely  do  what 
they  are  supposed  to  do.  If  this  program 
is  to  succeed,  the  United  States  must 
take  the  dominant  role  toward  its  imple- 
mentation. Furthermore,  such  action  is 
probably  the  only  means  of  stimulating 
the  development  of  a  viable  U.S.  fishing 
industry. 

The  world  fishing  effort  is  expanding 
at  such  a  rapid  rate  there  is  much 
concern  over  the  depletion  of  fishery 
resources.  Although  the  estimates  of  the 
potential  yield  of  ocean  fisheries  vary 
widely,  there  is  every  indication  that 
there  are  sufficient  fish  in  the  sea  to 
sustain    man  s    most   ambitious    fishing 
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efforts.  Yet,  to  gain  the  most  benefit 
from  these  fish,  they  must  he  reduced 
to  a  more  durable  and  economical  form 
such  as  fish  protein  concentrate  (FPC). 
The  future  success  in  meeting  the  nutri- 
tional needs  of  the  underdeveloped  na- 
tions will  be  largely  through  the  use  of 
FPC. 

Nations  fish  mainly  for  money  and 
food.  Nevertheless,  there  are  other  bene- 
fits. Several  Third  World  nations  have 
discovered  that  possession  of  fertile 
fishing  grounds  or  a  high-performance 
fishing  fleet  will  also  give  them  interna- 
tional attention  and  prestige  and  with 
reasonable  investment.  The  bonus  of 
power  and  prestige  will  serve  as  an 
extra  incentive  for  these  nations  to 
develop  or  strengthen  a  national  fishing 
program. 

Science  and  technology  are  the  com- 
panions of  a  modern  fishing  industry. 
Substantial  progress  is  being  made  in 
fishery  oceanography.  Yet,  the  fishing 
process  today,  a  game  between  hunter 
and  quarry,  is  a  generation  behind  in 
technology.  In  the  final  analysis,  a 
technological  contest  over  fisheries 
would  be  between  the  United  Slates  and 
the  U.S.S.R.  The  U.S.S.U.  is  ahead  and 
is  likely  to  remain  ahead  in  this  depart- 
ment barring  a  spectacular  challenge  by 
the  United  States. 

The  Soviet  Union  fishing  program  is 
a  deliberate  tool  for  advancing  national 
interests,  and  their  fishing  fleet  is  the 
largest  and  most  modern  of  all  nations. 
The  Soviets,  capitalizing  on  the  com- 
mon property  resources  of  the  oceans, 
have  made  rapid  and  important  eco- 
nomic, political,  and  military  gains  and 
will  continue  in  this  direction. 

The  United  States  has  not  elected  to 
follow  this  route  in  the  economic  race 
with  the  Soviet  Union.  In  fact,  over  the 
past  two  decades  the  fishing  industry, 
allowed    to    fend    for    itself,    has   been 


relegated  lo  I  he  position  of  a  minor 
industry.  There  is  now  a  gradual 
awakening  to  the  importance  of  this 
option.  It  is  unlikely  that  any  momen- 
tous change  will  take  place  in  the 
economy  as  a  result  of  a  change;  the 
typical  U.S.  citizen  simply  does  not 
have  a  hunger  problem.  Nevertheless,  as 
we  look  back  on  the  serious  food 
trouble  the  underdeveloped  world  is 
experiencing,  a  strong  fishing  industry 
has  great  promise  as  an  instrument  of 
foreign  aid. 

The  Soviet  Union  operates  trawlers 
openly.  The  United  States  should  have 
no  compunction  about  employing  fish- 
ing vessels  for  the  same  purpose.  Fur- 
thermore, the  United  States  can  no 
longer  afford  to  ignore  the  importance 
of  modern  fishing  ships  as  an  adjunct  to 
its  naval  forces.  In  short,  ocean  fisheries 
offer  the  United  States  a  means  to 
regain  the  initiative  in  international  af- 
fairs that  has  been  forfeited  to  the 
Soviet  Union. 

There  is  increasing  opportunity  for 
conflict  on  the  fishing  grounds,  and 
much  more  is  at  stake  than  before.  The 
organizations  and  means  created  for 
international  understanding  and  regula- 
tion of  fisheries  will  also  be  harder 
pressed  than  ever  before.  Many  small 
nations,  attempting  to  reconcile  these 
problems  by  extending  their  sovereignty 
onto  the  high  seas,  are  adding  to  the 
problem.     Fortunately,     many     others, 

including  the  Soviet  Union,  advocate  an 
open-sea  policy  and  are  pursuing  a 
course  for  the  rational  and  shared  use  of 
ocean  resources.  Ocean  fisheries  will 
always  be  a  source  of  conflict.  On  the 
other  hand,  by  their  very  nature,  they 
provide  a  means  for  nations  to  negotiate 
and  settle  their  differences  on  a  com- 
mon ground.  In  this  regard,  ocean  fish- 
eries serve  their  most  important  role: 
that  of  national  instruments  for  interna- 
tional stability. 
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OUR  NAVIGABLE  WATERS- 


POLLUTTED  AND  OTHERWISE 


Charles  W.  Koburger,  Jr. 


From  the  earliest  colonial  days,  our 
navigable  waters  have  served  functions 
essential  to  the  Nation's  safety  and 
economic  well-being.  Our  bays  and  har- 
bors, our  Great  Lakes,  and  our  coastal 
and  inland  waterways  are  now  used 
daily  by  thousands  of  commercial  ves- 
sels, foreign  and  domestic,  from  ocean 
liners  to  tankers  to  barges  to  fishing 
boats.  Naval  vessels  steam  these  waters, 
as  do  ships  of  the  Coast  Guard,  the 
Corps  of  Engineers,  and  other  public 
agencies.  Recreational  watercraft  of  all 
conceivable  sizes  also  ply  these  waters- 
impressive  evidence  of  our  material 
prosperity. 

As  in  other  spheres  of  American  life, 
the  achievement  of  affluence  has  not 
been  without  expense  to  the  quality  of 
our  natural  environment.  In  and  on  the 
water,  this  cost  is  pollution.  The  threat 
to  our  navigable  waters  through  pollu- 
tion from  vessels  of  all  descriptions  is  a 
formidable  one. 

Clean  Water.  The  Water  Quality  Act 
of  1965  (Public  Law  89-234),  now  part 
of    the    basic    Federal    water   pollution 


control  law,  was  enacted  "to  enhance 
the  quality  and  value  of  our  water 
resources  and  to  establish  a  national 
policy  for  the  prevention,  control,  and 
abatement  of  water  pollution."  Con- 
gress unanimously  passed  the  Water 
Quality  Act  and,  under  its  provisions, 
for  the  first  time,  specific  clean-water 
objectives  became  possible.  Under  it, 
the  stales  were  permitted  to  plan  their 
own  specific  water  quality  goals  and  to 
set  time  schedules  for  cleaning  up  their 
waters.  The  new  law  was  especially 
designed,  in  fact,  to  allow  the  many 
economic  and  social  interests  in  the 
states  to  determine  jointly  how  available 
waters  could  be  shared  to  fulfill  all  their 
various  legitimate  needs:  recreation  and 
aesthetics,  fish  and  wildlife,  municipal 
water  supply,  industry,  agriculture,  and 
maritime  navigation. 

Once  determined,  the  act  calls  for 
the  slates  to  submit  their  proposed 
standards,  including  criteria,  plan  and 
implementation,  and  enforcement,  to 
the  U.S.  Department  of  the  Interior— 
specifically,     to     its     Federal     Water 
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Pollution  Control  Administration 
(FWPCA)— for  review  and  approval. 
Once  approved  by  the  Secretary  of  the 
Interior,  the  standards  are  legally  en- 
forceable by  both  Slate  and  Federal 
governments.  Enforcement  of  standards 
by  either  authority  applies  only  to 
interstate  waterways,  however.  (Federal 
law  offers  a  financial  bonus  grant  incen- 
tive for  treatment  works  discharging 
into  waters  for  which  standards  have 
been  set,  whether  intra  or  interstate.) 

Water  quality  standards  include  three 
essentials: 

1.  Water  Uses.  As  required  by  the 
law,  the  states  held  public  hearings  to 
determine  water  uses  desired  for  and 
appropriate  to  each  stretch  of  their 
interstate  and  coastal  waters.  In  most 
cases,  several  desired  uses  applied  to  the 
same  stretch  of  water.  Standards  were 
set  so  as  to  permit  the  highest  agreed 
use,  thus  requiring  other  users  to  bring 
their  waste  treatment  up  to  this  stan- 
dard. After  the  hearings,  state  pollution 
control  officials  made  the  final  decision. 

2.  Criteria.  Once  uses  were  chosen, 
state  authorities,  in  consultation  with 
scientists,  engineers,  and  other  water 
experts,  decided  what  substances  and 
how  much  of  each  the  waterway  could 
absorb -and  still  be  fit  for  the  desired 
uses.  These  limits  (in  the  act  called 
"criteria")  are  expressed  in  terms  of 
ranges  or  critical  levels  for  such  as 
suspended  solids,  heat  biochemical  oxy- 
gen demands,  coliform  count,  toxic 
material,  et  cetera. 

3.  Implementation  Plan.  After  decid- 
ing uses  and  scientific  criteria,  state 
pollution  control  officials  and  technical 
experts  surveyed  municipal,  industrial, 
and  other  wastes  flowing  into  the  waters 
to  decide  what  type  of  treatment  these 
wastes  required  to  protect  or  improve 
the  receiving  waters.  Then  the  authori- 
ties developed  specific,  detailed  plans  to 
produce  the  desired  water  quality. 


Municipal  and  Industrial  Wastes.  The 

most  common  means  of  pollution  con- 
trol consists  of  a  system  of  sewers  and 
waste  water  treatment  plants.  The 
sewers  collect  waste  water  from  homes, 
businesses,  and  many  industries  and 
deliver  it  to  treatment  plants  designed 
to  make  it  fit  for  reuse  or  discharge  into 
receiving  streams.  Man-made  treatment 
processes  may  be  mechanical,  biological, 
or  chemical  in  nature.  In  each  case  they 
speed  up  the  natural  processes  by  which 
water  purifies  itself. 

Primary  treatment,  a  mechanical  pro- 
cess, removes  solids  which  will  float  or 
settle  out  of  water.  Called  clarification 
or  sedimentation  because  it  "clears"  the 
water  of  some  of  its  turbidity  (cloudi- 
ness from  suspended  solids),  primary 
treatment  is  the  first  step.  If  the  waste 
water  is  then  to  be  discharged  directly 
to  a  receiving  stream,  the  last  step  is 
chlorination  to  reduce  the  number  of 
disease-causing  bacteria  in  the  water. 
Primary  treatment  removes  only  about 
40  percent  of  the  organic  matter  in 
waste  water.  The  resulting  effluent,  if 
discharged  to  a  stream,  may  still  cause 
great  harm.  For  example,  the  effluent 
may  use  up  most  or  all  of  the  stream's 
oxygen  supply  just  to  decompose  the 
remaining  waste. 

Secondary  treatment  is  a  biological 
process  which  duplicates  nature's  purifi- 
cation method  by  using  bacteria  to 
decompose  organic  matter  in  the  waste 
water.  More  bacteria  are  used,  and 
conditions  are  controlled,  however,  to 
speed  up  treatment.  Secondary  treat- 
ment can  remove  an  additional  40  to  50 
percent  of  the  original  organic  matter  in 
the  waste  water,  giving  an  80  to  90 
percent  efficiency  for  a  primary- 
secondary  plant.  The  final  step  in  secon- 
dary treatment  also  is  effluent  chlorina- 
tion. 

Tertiary  treatment  is  necessary  in 
large  metropolitan  and/or  heavily  indus- 
trialized areas.  Tertiary  treatment, 
essentially  a  chemical  process,  assumes 
the    primary-secondary    steps   but   goes 
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beyond  them.  It  may  include  chemical 
treatment  in  the  following  sequence: 
coagulation-sedimentation  for  addi- 
tional solids  removal  (and  over  90  per- 
cent reduction  of  phosphate  concentra- 
tion); filtration  to  remove  all  remaining 
turbidity,  and  absorption  to  remove 
over  98  percent  of  the  organic  matter 
which  resists  normal  biological  treat- 
ment. If  a  reduction  in  dissolved  salts  is 
required,  electrodialysis  may  be  the 
final  step.  Electrodialysis  is  generally 
used  only  if  the  water  will  be  reused  for 
municipal  or  special  industrial  purposes. 
With  complete  treatment,  these  further 
steps  can  remove  an  additional  9  per- 
cent of  the  original  organic  matter 
remaining,  bringing  total  efficiency  of 
the  combined  methods  to  99  percent. 

Obviously,  none  of  these  three  pro- 
cesses stand  alone.  They  must  be  used  in 
combinations  designed  to  handle  each 
particular  pollution  control  situation. 

Properly  planned,  these  processes  can 
produce  any  degree  of  pollution  control 
desired.  Water  produced  after  full  treat- 
ment is  of  a  quality  suitable  for  any 
desired  reuse— including  water  for 
drinking. 

Other  Effluents.  Thus  far,  we  have 
dealt  with  measures  directed  primarily 
towards  conventional  wastes  such  as 
domestic  sewage  or  pollutants  generated 
by  industrial  processes.  As  these  wastes 
come  under  control,  the  more  diffuse 
sources  will  increase  in  relative  signifi- 
cance. Water  quality  deterioration 
resulting  from  such  sources  as  spills  and 
wastes  from  ships  and  other  vessels  will 
become  more  noticeable.  It  is  these 
nonpoint  marine-related  sources  which 
are  here  referred  to  as  other  effluents. 

There  necessarily  will  be  wide  varia- 
tions among  other  effluents  in  the  time 
and  manner  in  which  their  control  will 
be  required.  In  contrast  to  conventional 
forms  of  pollution  for  which  standards 
require  specific  remedial  actions  within 
specified  time  periods  (generally  over  a 
5-year  period),  standards  are  less  spe- 
cific   with    regard    to    these    nonpoint 


sources.  The  fundamental  difficulty  in 
developing  water  quality  standards  to 
cover  other  effluents  is  thai  to  dale 
there  has  been  little  effort  to  quantify 
the  pollutional  effects,  the  cures,  and 
the  prevention  costs  associated  with 
such  problems. 

Wastes  from  Waterborne  Vessels.  In 

the  light  of  the  Nation's  stated  resolve 
to  restore  and  enhance  the  quality  of 
our  water,  we  cannot  afford  to  ignore 
the  wastes  which  issue  from  our  water- 
borne  vessels.  Indeed,  logic  alone  de- 
mands that  both  efforts  proceed  in 
tandem.  The  ports,  estuaries,  straits,  and 
channels  which  see  heavy  maritime  traf- 
fic usually  are  located  in  areas  of  heavy 
population  concentration.  It  makes  lit- 
tle sense  to  expect  cities  and  industries 
along  these  waters  to  clean  up  their  own 
waste  discharges  only  to  have  the  water 
remain  polluted  by  discharges  from 
watercraft. 

The  problem  is  widespread.  Vessels, 
mobile,  may  trigger  local  pollution  at 
any  point  along  their  path.  Tank  and 
freight  ships  are  larger  than  they  used  to 
be.  So  are  barges.  They  carry  more 
varied  cargoes  such  as  chlorine  gas, 
crude  oil  and  its  refined  products  of 
gasoline  or  oils,  organic  chemicals  and 
pesticides  which,  if  spilled,  persist  for 
long  periods  of  time  to  poison  fish  and 
change  the  whole  ecology  of  a  river, 
estuary,  or  lake.  Many  commercial  fish- 
ing vessels  are  now  designed  as  floating 
canneries;  both  canning  wastes  and  crew 
sanitary  wastes  are  discharged  directly 
overboard  wherever  they  operate. 

A  recent  (1967)  FWPCA  study  of  the 
pollution  resulting  from  watercraft  in 
the  navigable  waters  of  the  United 
States— the  only  one  available— has  pro- 
duced the  following  findings: 

1.  Approximately  46,000  docu- 
mented commercial  vessels,  65,000  non- 
documented  commercial  fishing  vessels, 
1,500  Federal  vessels,  and  eight  million 
recreational  watercraft  use  the  navigable 
waters  of  the  United  States.  In  addition, 
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about  40,000  foreign  ship  entrances  are 
recorded  each  year  for  these  waters. 

2.  The  pollutants  thai  are  routinely 
discharged  from  vessels,  and  which  de- 
grade the  waters  to  which  they  arc 
discharged,  include  sewage,  oils,  litter, 
bilge  water,  ballast  water,  wash  waters, 
and  chemicals.  There  are  also  accidental 
cargo  spills.  Sewage  may  contain  danger- 
ous concentrations  of  pathogenic  orga- 
nisms that  cause  diseases  such  as  dysen- 
tery, shigellosis,  typhoid  or  paratyphoid 
fevers,  gastroenteritis,  and  infectious 
hepatitis.  Ballast  waters  may  contain 
oils  and  may  be  grossly  polluted,  dan- 
gerous to  public  health,  and  highly 
objectionable  in  appearance  and  odor. 

3.  Vessel  sewage  is  discharged  to 
waters  of  the  United  States  from  com- 
mercial vessels,  both  United  States  and 
foreign,  at  an  estimated  rate  (occupancy 
rate)  equivalent  to  199,000  persons; 
from  federally  operated  watercrafl, 
144,000;  and  from  the  perhaps 
1,300,000  recreational  watercraft  which 
are  toilet  equipped,  170,000.  This  esti- 
mated total  waste  discharged  from  all 
watercraft— which  may  be  somewhat 
high— thus  in  any  case  approximates  the 
wastes  from  a  city  of  500,000  people. 

4.  In  most  instances,  untreated  sew- 
age is  discharged  from  watercraft  just  as 
it  has  been  since  the  beginning  of 
navigation. 

5.  Watercraft  pollution  can  thus  be  a 
serious  economic  and  health  threat  to 
many  water-use  areas  in  the  United 
States.  Ships  and  boats  may  defile  such 
critical  areas  as  those  used  for  body 
contact  water  sports,  drinking  water 
supplies,  shellfish  beds,  and  recreational 
lakes  where  organic  wastes  and  nutrients 
foster  algal  nuisances  and  accelerate 
eutrophication.  Such  pollution  can  be 
grossly  offensive  and  may  adversely 
affect  shoreline  real  estate  and  other 
properly  values. 

6.  Beyond  these  most  flagrant  on- 
the-scene  abuses  of  the  waters,  pollution 
caused  by  vessels  is  often  transient.  Raw 
sewage     and     ballast     water     may     be 


disgorged  by  a  commercial  vessel  on  the 
high  seas  today,  only  to  foul  the  bathing 
beaches  of  Cape  Cod,  Miami,  Galveston, 
or  Big  Sur  tomorrow. 

7.  Some  279,000  persons  serve 
aboard  the  1,500  federally  operated 
watercraft.  Generally,  these  1,500 
watercraft  do  not  have  pollution  control 
devices.  As  in  the  case  of  other  sources 
of  pollution,  the  Federal  establishment 
has  a  special  responsibility  to  show 
leadership  by  establishing  effective  pro- 
grams to  remedy  this  situation. 

Local  estimates  of  pollution  by  hu- 
man wastes  from  all  waterborne  vessels 
range  from  0.2  percent  of  the  drainage 
basic  population  to  as  high  as  1  to  5 
percent  in  certain  locations.  But  these 
are  just  averages.  The  threat  from  recre- 
ational watercraft,  for  instance,  is  con- 
centrated on  weekends,  holidays,  and  at 
vacation  periods.  Thus,  while  the  aver- 
age pollution  potential  of  just  recrea- 
tional watercraft  is  approximately  equal 
only  to  that  of  a  city  of  170,000 
people,  the  pollution  potential  on  a  foul 
winter's  day  during  the  middle  of  the 
week  may  be  almost  zero,  and  that  on  a 
fair  holiday  weekend  during  the  summer 
may  be  many  times  greater.  Pleasure 
craft  congregating  for  a  weekend's  fun 
may  suddenly  impose  a  load  of  un- 
treated wastes  equivalent  to  thai  of  a 
good-sized  town,  and  this  in  one  small 
area. 

Harbors,  lakes,  and  other  heavily 
used  navigable  waters  differ,  of  course, 
in  their  physical  and  hydrographic  char- 
acteristics and,  in  turn,  in  their  charac- 
teristics from  the  pollution  control 
standpoint.  A  narrow-necked  harbor, 
for  example,  may  vary  greatly  from  a 
relatively  open  bay  or  a  wide  estuary  in 
terms  of  capacity  to  assimilate  wastes 
without  adverse  consequence  to  other 
beneficial  uses.  In  given  areas,  therefore, 
vessel  pollution  may  assume  critical 
importance  at  an  early  stage;  on  other 
areas  vessel  pollution  may  be  hidden  by 
other  discharges  or  so  dispersed  by  tidf 
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and   current   that  it  appears   to  be  less 
critical.  But  the  problem  remains. 

Oil  Pollution.  The  problem  of  water 
pollution  from  oil  spills  and  its  destruc- 
tive potential  was  dramatized  by  the 
Torrey  Canyon  disaster  in  March  1967, 
when  that  tanker  ran  aground  off  the 
coast  of  England,  spilling  into  the  seas 
the  119,000  tons  of  crude  oil  she  was 
carrying.  Oil  spills,  as  well  as  the  careless 
or  accidental  release  of  other  hazardous 
materials  to  streams  or  in  coastal  areas, 
have  long  been  of  concern  to  water 
pollution  authorities.  The  results  can  be 
serious:  fish  kills  and  harm  to  other 
marine  wildlife;  major  aesthetic  (and 
economic)  damage. 

Oil  pollution  arises  from  many 
sources.  Major  sources  include  ships  and 
other  vessels,  pipelines,  shoreside  facili- 
ties (terminals),  and  offshore  oil  rigs. 
Coping  with  these  largely  accidental 
pollution  incidents  requires  an  extensive 
surveillance  program,  alerting  systems, 
reaction  capability,  and  a  contingency 
fund  for  cleanup  purposes. 

Cleaning  up  an  oil-contaminated  area 
is  time  consuming,  difficult,  and  costly. 
The  British  Government,  for  example, 
reportedly  is  trying  to  recover  $8  mil- 
lion from  the  owners  of  the  Torrey 
Canyon  for  cleanup  costs.  This  does  not 
take  into  account  the  cleanup  costs  to 
local  governments  and  private  agencies. 
The  eventual  real  cost  may  reach  $25 
million.  The  total  direct  costs  of  clean- 
ing up  and  of  preventing  our  own  oil 
pollution  problems  have  not  been 
worked  out,  but  an  oil  spill  is  enormous- 
ly expensive.  The  indirect  costs— 
whether  commercial,  recreational,  or 
aesthetic— are  difficult  to  estimate  but 
they  unquestionably  are  also  tremen- 
dous. 

Oil  slicks  move  under  the  influence 
of  wind  and  current.  Wind  is  the  domi- 
nant factor  with  fresh  spills  on  open 
water.  Such  a  slick  usually  moves  at  a 
speed  of  2   to  4  percent  of  the   wind 


velocity  and,  in  (lie  Northern  Hemi- 
sphere, slightly  to  the  right  of  the 
direction  in  which  the  wind  is  blowing. 
In  the  Southern  Hemisphere,  the  move- 
ment is  to  the  left  of  the  wind  direction. 
In  the  absence  of  wind,  in  places  such  as 
rivers,  and  perhaps  for  older,  heavier 
spills,  current  will  tend  to  exercise 
greater  control  of  a  slick's  movement. 

A  rough  estimate  of  the  amount  of 
heavy  oil  on  the  water  can  be  made 
from  the  appearance  of  the  slick.  A 
barely  discernible  slick  indicates  25  gal- 
lons per  square  mile  (gpsm).  A  silvery 
sheen  indicates  about  50  gpsm.  Faint 
colors  in  the  slick  indicate  100  gpsm. 
Bright  bands  of  color  indicate  200 
gpsm.  At  a  concentration  of  600  gpsm  a 
slick  turns  a  dull  brown.  A  dark-brown 
slick  indicates  1,300  gpsm. 

Large  crude  oil  slicks  sometimes 
combine  with  water  to  form  a  gelati- 
nous emulsion  called  "chocolate 
mousse."  The  mixture  may  be  as  much 
as  70  percent  water.  Sea  agitation  of 
some  types  of  crude  oil  will  create  this 
water-in-oil  emulsion. 

When  "chocolate  mousse"  is  depos- 
ited on  a  beach  it  tends,  because  of  its 
sticky  consistency,  to  stay  on  the  sur- 
face of  the  sand.  Oil,  on  the  other  hand, 
depending  on  its  consistency,  may  pene- 
trate the  beach.  In  either  case,  cleanup 
usually  involves  physical  removal— 
although  the  deeper  the  oil  penetrates 
the  sand  the  more  difficult  the  cleanup 
problem  becomes. 

A  short  composite  summary  of  the 
priority  of  attack  on  oil  spills— actual  or 
potential— runs  as  follows: 

1.  Salvage  of  the  ship  (if  one  is 
involved)  or  at  least  as  much  of  her 
cargo  as  possible.  Otherwise  limit  the 
spill  at  the  source.  After  this,  as  neces- 
sary: 

2.  Containment  of  what  has  spilled 
by  use  of  static  and  towable  booms  or 
other  barriers. 

3.  Removal  of  the  oil  from  the  water 
surface  by  physically  picking  it  up 
(skimming  or  pumping)  or  by  sinking, 
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burning,  or  chemically  dispersing  it. 

4.  Shore  cleanup,  using  straw,  saw- 
dust, polymers,  or  other  sorbents;  per- 
haps chemicals;  and/or  variety  of  engi- 
neer equipment  to  adsorb/absorb,  wash, 
sandblast,  burn,  steam,  and  scrape. 

An  important  factor  in  almost  any 
oil  spill  is  the  potential  fire  hazard. 
Distilled  petroleum  products,  such  as 
gasoline,  benzene,  and  naphtha  are  the 
most  flammable.  These  lighter  petro- 
leum products  spread  quite  rapidly  on 
water  and,  because  of  their  high  volatil- 
ity, evaporate  quickly.  In  open  water, 
where  no  fire  hazard  is  involved,  wind 
and  water  action  usually  result  in  rea- 
sonably fast  dispersal  and  no  cleanup 
action  need  be  taken.  Near  a  tanker, 
pier,  terminal  area,  or  other  location 
where  the  fire  danger  is  serious,  spills  of 
such  products  are  usually  contained  and 
fire-preventive  foam  spread  on  the  sur- 
face of  the  slick.  Subsequent  evapora- 
tion removes  the  slick.  The  foam  returns 
to  a  liquid  state  and  it  dissipates.  Alter- 
natively, chemical  oil  dispersants  may 
be  applied,  for  safety. 

Heavier  oil  products  rarely  present  as 
serious  a  fire  hazard  since  their  higher 
ignition  point  makes  them  more  diffi- 
cult to  set  ablaze.  After  a  short  period 
on  the  water,  crude  oil  is  difficult  to 
ignite  and  attempts  to  burn  off  crude 
slicks  in  the  open  sea  are  usually  unsuc- 
cessful. The  volatile  fractions  evaporate, 
leaving  a  heavy,  sticky  residue.  This 
residue— gluey,  persistent— is  a  prime 
pollution  offender,  however. 

The  Federal  Effort.  In  September 
1968,  the  five  Federal  agencies  most 
concerned  with  oil  pollution— Interior; 
Transportation;  Defense;  Health,  Educa- 
tion, and  Welfare;  and  the  Office  of 
Emergency  Preparedness— published  a 
jointly  agreed  to  National  Multi-agency 
Oil  and  Hazardous  Materials  Contin- 
gency Plan.  Under  this  plan,  all  signifi- 
cant spills  are  monitored  and  reported. 
Where  other  Federal  response  actions 
are  required— because  no  one  else  can  or 


will  take  the  proper  measures— they  will 
be  taken. 

A  Federal  spill  response  can  be  di- 
vided into  five  phases,  elements  of  any 
of  which  can  be  concurrent: 

1.  Discovery  of  the  spill,  notification 
by  whatever  means,  and  classification. 

2.  Containment  and  countermea- 
sures,  as  appropriate  and  when  neces- 
sary. 

3.  Cleanup  and  disposal  of  the  pollu- 
tant, avoiding  further  damage  to  the 
environment. 

4.  Long-term  restoration  of  the  envi- 
ronment, insofar  as  practicable. 

5.  Recovery  of  damages  and  law  en- 
forcement; costs  will  be  recovered  from 
the  spiller  and  legal  penalties  will  be 
imposed. 

Under  this  plan,  as  amended,  for 
most  spills  on  our  navigable  waters 
except  those  caused  by  U.S.  public 
vessels  or  federally-controlled  facilities, 
the  U.S.  Coast  Guard  will  provide  an 
on-scene  commander  who  initiates  and 
directs  all  Federal  response  actions. 
(The  exceptions  — the  Navy,  for 
instance— provide  their  own  on-scene 
commander.)  In  general,  however,  the 
spiller    himself   will    be    encouraged    to 

take  the  corrective  action  and  actually 
carry  out  the  cleanup,  under  supervi- 
sion. 

The  Coast  Guard  as  well  as  the  Navy 
and  other  Federal  maritime  agencies  are 
also  already  taking  measures  to  clean  up 
their  own  problems.  Extensive  research 
is  being  devoted  toward  the  develop- 
ment of  adequate  onboard  sewage  dis- 
posal systems  for  all  sizes  of  ships,  large 
and  small.  At  all  shore  facilities  where 
required,  i.e.,  where  the  facilities  cannot 
be  tied  into  regular  municipal  sewage 
systems,  sewage  treatment  plants  are 
being  installed.  Intensive  education  and 
training  aimed  at  pollution  prevention  is 
being  undertaken,  especially  in  those 
areas  involving  the  handling  of  oil.  The 
rest  is  a  matter  of  time,  money,  person- 
nel, and  authority. 
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Other  Measures.  Three  areas  of 
marine-related  activity  not  yet  touched 
on— all  of  them  technical  in  character- 
have  considerahle  potential  for  helping 
prevent,  control,  and/or  abate  further 
pollution  of  our  waters;  all  are  receiving 
attention: 

1.  Ship     design     and     construction. 

Such  factors  as  the  location,  dimen- 
sions, and  structural  protection  of  a 
vessel's  oil  compartments:  the  size,  free- 
board, speed,  stability,  and  maneuver- 
ability of  a  vessel;  and  even  the  location 
of  the  whcelhouse  are  important  to 
accident  prevention  and  spill  minimiza- 
tion. The  larger  the  tanker,  the  greater 
the  threat,  for  instance.  Various  features 
of  ship  construction  are  already  subject 
to  control  by  government,  industry,  and 
the  insurance-connected  classification 
societies. 

2.  Ship  movement.  The  best  of  indi- 
vidual ship  navigation  practice  by  prop- 
erly trained  and  licensed  masters  and 
crews;  the  exercise  of  more  positive 
control  over  the  movement  of  oil  and 
hazardous  cargoes;  the  development  of 
new  and  the  expansion  of  existing  rec- 
ommended ship  traffic  lanes,  at  least  in 
congested  areas;  and  the  establishment 
of  some  form  of  shore-based  maritime 
traffic  guidance  system  would  all  work 
to  increase  ship  safety. 

3.  Cleanup  capability.  The  methods 
and  hardware  required  for  an  adequate 
overall  spill  cleanup  system  have  yet  to 
be  developed.  Our  spill  cure  capability  is 
much  better  in  quiet  waters  than  in 
open  sea,  but  both  areas  require  im- 
provement. Extensive  research  and 
development  is  underway  by  both  Gov- 
ernment and  industry. 


The  Coast  Guard  thus  plays  a  major 
role  in  the  detection,  investigation,  and 
reporting  of  marine  pollution  violations, 
cleanup  of  oil  spills  when  required,  and 
surveillance  both  for  enforcement  and 
cleanup  purposes.  It  establishes 
merchant  vessel  design  safety  standards, 
carries  out  merchant  vessel  safety  in- 
spections, documents  and  licenses  mer- 
chant personnel.  It  establishes  naviga- 
tion procedures.  It  is  responsible  for 
research  and  development  to  prevent 
and  "cure"  offshore  spills.  It  also  helps 
formulate  area  contingency  plans, 
organizing  local  responses  to  potential 
marine  pollution  incidents.  For  each  of 
these  tasks  the  Coast  Guard  is  well 
qualified  by  its  personnel,  material 
resources,  and  experience. 

Conclusion.  The  need  to  control  the 
excessive  and  mostly  unnecessary  pollu- 
tion of  our  navigable  waters  has  been 
before  the  public  for  some  years.  Most 
of  the  means  required  to  stop  this 
degradation  of  our  water  and  to  begin 
enhancing  this  resource  over  the  total 
range  of  beneficial  public  uses  arc  now 
either  in  hand  or  can  be  secured  through 
legislative  and  other  measures.  Much 
new  legislation  is  in  fact  being  enacted. 

Marine-related  pollution  is  just  one 
of  the  sources  of  the  problem,  but 
nonetheless  a  significant  one.  Oil,  sew- 
age, litter,  and  other  marine  wastes  will 
receive  ever  increasing  pressure  now  and 
in  the  future.  Spills  will  be  avoided,  or 
fought. 

This  all  means  that  our  waterways 
should  become  gradually  cleaner  over 
the  next  5  to  10  years,  with  improve- 
ments showing  by  1972.  It  is  not  loo 
soon. 
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A  LEGAL  REGIME  FOR  THE  RESOURCES 


OF  THE  SEABED  AND  SUBSOIL  OF  THE  DEEP  SEA: 


A  BREWING  PROBLEM  FOR 


INTERNATIONAL  LAWMAKERS 


Horace  B.  Robertson,  Jr. 


INTRODUCTION 

In  the  Kali  of  1967,  in  the  Twenty- 
Second  Session  of  the  United  Nations 
General  Assembly,  the  Representative 
of  Malta  introduced  a  Resolution  which 
ealled  upon  the  General  Assembly  to 
take  up  a  treaty  which  would  reserve 
the  deep  ocean  bed  and  its  resources  to 
the  United  Nations  to  be  exploited  lor 
the  benefit  of  the  underdeveloped  coun- 
tries. This  Resolution  was  placed  on  the 
agenda  and  was  debated  in  Committee  I 
and  in  the  Assembly.  Although  the 
General  Assembly  did  not  approve  the 
Resolution  per  so  but  instead  created  an 
Ad  Hoc  Committee  to  study  all  aspects 


of  the  matter  and  to  report  to  the 
Twenty -Third  Session,  the  fact  that  it 
was  even  brought  forward  at  that  time 
came  as  a  surprise  to  many. 

The  emergence  of  the  seabed  of  the 
deep  ocean  as  a  problem  for  interna- 
tional decision  makers  was  sudden  and 
dramatic.  Less  than  10  years  earlier  a 
United  Nations  Conference  on  the  Law 
of  the  Sea  had  considered  the  problem 
remote.  Lven  today  man's  activities  on 
the  floor  of  the  deep  ocean  are  minis- 
cule,  and  the  commercial  exploitation 
of  the  resources  of  the  seabed  and 
subsoil  beyond  the  continental  shelf  still 
remains  for  the  future.  Why,  then,  has 
the  legal  status  of  the  deep  ocean   bed 
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become  of  such  international  concern 
that  it  is  discussed  today  within  the 
United  Nations?  Is  the  problem  of  such 
urgency  that  it  merits  such  attention?  If 
so,  what  is  the  framework  within  which 
solutions  may  be  found? 

It  is  the  purpose  of  this  paper  to 
explore  these  and  related  questions.  The 
approach  to  the  problem  will  be,  first, 
to  examine  the  technological  develop- 
ments of  the  last  few  years,  and  those 
promised  for  the  next  few,  which  have 
catapulted  the  issue  to  prominence. 
Then,  after  an  examination  of  the  cur- 
rent status  of  the  law  of  the  sea, 
particularly  as  to  its  applicability  to 
activities  on  the  deep  ocean  floor,  the 
paper  will  examine  the  types  of  seabed 
activities  which  are  projected  for  the 
future  in  order  to  establish  a  basis  for 
determining  the  elements  of  a  possible 
regime  for  the  deep  ocean  bed  and 
subsoil.  This  will  be  followed  by  an 
examination  of  several  alternative 
regimes  which  might  have  applicability 
to  the  seabed  as  well  as  possible  pro- 
cedural and  political  methods  by  which 
a  regime  might  be  brought  into  being. 
The  interaction  between  the  political, 
legal  and  technological  factors  will  form 
the  basis  for  tentative  conclusions,  with 
particular  emphasis  on  the  courses  of 
action  open  to  the  United  Slates  in 
shaping  a  regime  which  would  be  lavor- 
able  to  United  States  interests. 

I--THE  PROBLEM  EMERGES 

Recent  Expectations  on  Exploit- 
ability    of   the    Deep    Ocean    Floor.    In 

January  1958,  in  a  paper  prepared  by 
the  Secretariat  of  the  United  Nations  as 
a  preparatory  study  for  the  1958  United 
Nations  Conference  on  the  Law  of  the 
Sea,  it  was  stated  that  it  was  probable 
that  oil  exploitation  of  the  continental 
shelf  would  ultimately  be  conducted  in 
waters  as  deep  as  200  meters.  1  The 
paper  predicted  thai  undersea  tech- 
nology might  advance  rapidly  enough  to 
permit  such  exploitation  to  occur  in  as 


short  a  lime  as  20  years.  With  respect  to 
the  resources  of  the  deep  ocean  bed,  the 
paper  was  more  pessimistic.  It  stated: 

In  view  of  a  certain  fear  of  an  ever 
outwards-moving  boundary  line  of  the 
legal  'continental  shelf1  an  inquiry  was 
also  made  into  the  question  whether 
the  ocean  floor  contains  any  exploit- 
able minerals.  The  answers  indicate 
that  the  sediment  carpet  covering  most 
parts  of  the  ocean  floor  docs  not 
contain  minerals  in  any  concentrations 
worthwhile  exploiting. 

In  one  plate  manganese  ore  has  been 
found,  but  since  this  is  available  on 
land  in  sufficient  quantity,  exploita- 
tion from  the  ocean  bottom  is  not 
necessary  and  would  not  pay.  The 
sediment  carpet,  being  extremely  thick 
will  in  most  places  make  exploitation 
of  layers  underneath  impossible.  In  the 
few  places  where  the  sediment  is  thin- 
ner or  non-existent  formations  may  be 
found  with  the  prospect  of  exploita- 
tion. Intrusions,  such  as  the  Mid- 
Atlantic  Ridge,  might  have  mineral 
deposits  associated  with  them.  The 
depth  will,  however,  be  an  insurmount- 
able obstacle  for  exploitation  for  a 
long  time  to  come,  quite  apart  from 
the  commercial  prospects  which  seem 
non-existent.2 

The  conclusions  in  the  paper  re- 
flected the  consensus  of  scientific  and 
technical  thought  at  that  lime  and  serve 
partly  to  explain  the  complete  absence 
of  consideration  by  the  1958  Con- 
ference on  the  Law  of  the  Sea  ol  the 
legal  status  of  the  seabed  and  subsoil  of 
the  sea  beyond  the  Continental  Shelf.* 
But,  like  so  many  estimates  and  predic- 
tions in  this  age  of  rapid  technological 
advance,  the  conclusions  in  that  paper 
and  those  of  the  scientists  and  technolo- 
gists upon  whom  it  relied  have  proved 
conservative,  and  today,  only  10  years 
after  they  were  made,  technology  has 
already  outstripped  the  developments 
predicted  for  1978  or  later. 

Current  Capabilities  and  Predictions 
of  the  Future.  In  19()6,  Business  U  cck 
reported  that  Humble  Oil  and  Ixelining 
Company  had  used  a  remote-operated 
drilling  vessel  to  install  a  wellhead  al  a 
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632-foot  (192  meter)  depth  off  the 
California  coast  near  Santa  Barbara. 4 
That  was  a  record  at  that  time,  but  by 
October  1967,  Global  Marine,  Inc.,  the 
commercial  ocean  drilling  firm  which 
sank  the  632-foot  well,  was  operating 
three  commercial  ocean  drilling  vessels 
capable  of  drilling  oil  wells  to  a  depth  of 
25,000  feet  in  water  depths  of  1,000 
feet  (305  meters)  and  was  reported 
about  to  put  two  additional  vessels  with 
similar  capabilities  into  operation  within 
a  year. 5 

In  the  field  of  exploration  and  scien- 
tific research,  in  1967  the  National 
Science  Foundation  awarded  a  contract 
for  obtaining  ocean  bottom  cores  up  to 
2,500  feet  long  in  water  depths  of  5,000 
to  20,000  feet .6 

Probably  the  development  that  has 
stimulated  the  most  interest  in  the 
possibility  of  commercial  exploitation 
of  the  resources  of  the  deep  ocean  bed 
is  the  discovery  within  recent  years  that 
vast  areas  of  the  ocean  bottom  are 
literally  "paved"  with  manganese  nod- 
ules. These  nodules  are  mineral  lumps 
found  lying  on  the  bottom  of  the  ocean. 
Although  their  composition  varies  from 
location  to  location,  they  usually  con- 
sist primarily  of  manganese,  iron,  nickel, 
cobalt  and  copper.  Their  origin  is  not 
fully  understood,  but  it  is  generally 
believed  that  they  result  from  the  col- 
lection of  colloidal  particles  of  the 
various  elements  as  they  filter  down 
through  the  water,  the  colloids  of  man- 
ganese and  iron  attracting  those  of 
nickel,  copper,  cobalt  and  the  other 
metals. 7  Dr.  John  L. ,  Mero,  a  leading 
expert  on  the  techniques  of  undersea 
exploration  and  mining,  has  made  a 
detailed  study  of  the  economic  aspects 
of  mining  these  nodules  commercially 
using  simple  drag  dredge  techniques  and 
has  concluded  that  in  depths  of  water 
up  to  about  5,000  feet  the  venture 
would  be  profitable.0  In  August  1967 
the  Newport  News  Shipbuilding  and 
Drydoek  Company  was  awarded  a 
patent   on  a  vessel  designed  especially 


for  mining  manganese  nodules. 9 

But  the  known  resources  of  the  deep 
seabed  are  not  limited  to  manganese 
nodules.  Phosphorite,  a  valuable  plant 
nutrient,  is  also  found  in  nodules  on  the 
seabed  in  many  areas  of  the  ocean, 
generally  in  depths  of  600  feet  to  5,000 
feet. 10  One  abortive  attempt  has  al- 
ready been  made  to  mine  a  rich  area  a 
few  miles  off  the  California  coast  under 
U.S.  Department  of  Interior  license,  but 
after  extended  exploration  and  trial 
dredging  by  the  licensee,  the  attempt 
was  abandoned  because  it  was  dis- 
covered that  the  bottom  in  this  particu- 
lar area  was  also  sprinkled  with  thou- 
sands of  torpedo  and  naval  gun  shells 
left  as  an  aftermath  of  decades  of  use  as 
a  Navy  target  range. H  Dr.  Mero  has  also 
made  detailed  studies  of  the  composi- 
tion of  the  "oozes"  which  make  up  the 
sediment  covering  the  majority  of  the 
ocean  bottom,  and  has  determined  that, 
far  from  being  worthless,  they  could 
provide  an  inexhaustible  and  commer- 
cially exploitable  source  of  calcium 
carbonate  as  a  substitute  for  lime- 
stone. 12 

Despite  these  heady  predictions  of 
things  to  come,  it  is  nevertheless  impor- 
tant to  recognize  that  up  to  the  present 
time,  the  only  undersea  mining  that  has 
been  done  commercially  is  limited  to 
areas  that  are  fairly  close  inshore  and 
are  geologically  a  part  of  the  continental 
shelf.  As  a  prominent  mining  engineer 
stated  at  a  recent  institute: 

...  I  represent  a  group  of  practical 
mining  people  now  engaged  in  under- 
sea mining  around  the  world  for  a 
number  of  different  minerals  and  in  a 
number  of  ways.  As  a  matter  of  fact, 
after  hearing  the  session  at  the  Marine 
Technology  Society  the  other  day,  we 
made  the  calculation  that  if  only 
people  who  were  experienced  in  the 
ocean  talked  at  such  meetings  and  they 
only  talked  about  tilings  they  had 
actually  done,  instead  of  about  what 
they  propose  to  do.  it  would  cut  .i 
three  day  meeting  down  to  about  an 
hour  and  fifteen  minutes.  There  is  a  lot 
of  rather  wild  speculation  about  under- 


460 


sea  mining,  but  there  is  some  actually 
going  on  in  the  world.  I** 

Uncertain  Status  of  the  Resources  of 
the  Deep  Seabed.  The  promise  of  riches 
from  the  sea  and  the  predictions  of 
rapid  technological  progress  toward 
achieving  commercial  exploitation  of 
them  at  ever  greater  depths  have  caused 
increased  attention  to  he  focused  on  the 
legal  status  of  the  seabed  and  subsoil  of 
the  oceans  beyond  the  continental  shelf 
and  on  the  mineral  resources  that  may 
be  extracted.  Within  the  United  States 
the  most  prominent  individual  who  has 
sought  to  attract  attention  to  the  prob- 
lem has  been  Senator  Claiborne  Pell  of 
Rhode  Island.  In  a  book  published  in 
1966  he  stated: 

Because  technology  has  not  yet 
reached  the  stage  of  development  when 
deep-sea  mining  is  feasible,  questions 
of  who  owns  the  deep  sea  floor  have 
not  been  studied  seriously.  But  tech- 
nology will  develop  quickly,  and  for 
some  minerals  in  short  supply  deep-sea 
mining  may  be  worthwhile  very  soon. 
Is  the  deep-sea  mineral  wealth  to  be 
taken  by  the  first  comer?  It  seems 
likely,  at  least  now.  If  a  deep-sea 
petroleum  rig  strikes  oil  at  a  mile 
depth,  can  the  rigs  of  other  nations  set 
up  alongside  and  drill  into  the  same 
pool?  Such  questions  will  not  be  aca- 
demic for  long.  14 

At  the  present  lime  there  is  no 
answer  to  Senator  Pells  academic  ques- 
tions. The  1958  Conference  on  the  Law 
of  the  Sea  adopted  a  Convention  on  the 
Continental  Shelf  which  establishes  the 
"sovereign  rights"  of  the  coastal  state 
over  the  adjacent  continental  shelf  for 
the  purpose  of  exploring  it  and  ex- 
ploiting its  natural  resources.!^  The 
Convention  defines  the  shelf  as  that  area 
of  the  adjacent  submarine  area  to  a 
depth  of  200  meters  or  "...  beyond 
that  limit,  to  where  the  depth  of  the 
superjacent  waters  admits  of  the  exploi- 
tation of  the  natural  resources. "16 
Beyond  the  limits  of  the  continental 
shelf  there  is  no  accepted  legal  regime, 
and,  in  fact,  only  recently  have  legal 
scholars  begun  to  think  seriously  about 


the  problem. 

Proposals  for  a  Legal  Regime.  Within 
the  United  States,  Senator  Claiborne 
Pell  has  been  in  the  forefront  in  pro- 
posing clarification  of  the  regime  of  the 
deep  seabed.  On  29  September  1967  he 
introduced  a  Senate  Resolution  calling 
for  the  United  States  to  take  the  initia- 
tive in  obtaining  an  international  agree- 
ment which  would  declare  that  the  floor 
of  the  deep  sea  and  the  resources  of  the 
seabed  and  subsoil  thereof,  beyond  the 
limits  of  the  continental  shelf,  should  be 
free  for  exploration  and  exploitation  of 
all  nations  and  incapable  of  coming 
under  the  sovereignty  of  any  one  nation 
or  group  of  nations.  The  Resolution  also 
called  for  appropriate  arms  control 
measures  for  the  deep  ocean  and  for  the 
calling  of  a  conference  for  setting  the 
outer  boundaries  of  the  continental 
shelf  of  each  nation. 17  On  5  March 
1968  he  introduced  a  second  resolution 
which  submitted  a  draft  of  a  proposed 
Ocean  Space  Treaty.  18 

Within  the  United  States,  at  least  two 
other  influential  groups  have  made  simi- 
lar suggestions.  In  1965  the  Committee 
on   Conservation    and    Development   of 
Natural   Resources  of  the  White  House 
Conference   on    International   Coopera- 
tion   proposed    the    establishment   of  a 
specialized    agency    of   the    United   Na- 
tions  similar   to    those    established    for 
atomic  energy  and  civil  aviation  which 
would  have  the  responsibility  of  leasing 
mineral  rights  in  the  sea  bottom  and  for 
promoting    the    development    of   these 
resources. 19  In  its  17th  Report  in  1966 
the  Commission  to  Study  the  Organiza- 
tion of  Peace  (the  Research  Affiliate  of 
the   United  Nations  Association  of  the 
United   States  of  America)  urged  that 
the    General   Assembly   should    declare 
that    no    nation    may    appropriate    the 
seabed  beyond  the  continental  shelf  and 
recommended     that     the    General    As- 
sembly  set   up  a  special  agency,  lo  be 
known   as    the    United   Nations  Marine 
Resources  Agency,  lo  control  and  ad- 
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minister  international  marine  resources; 
hold  ownership  rights;  and  grant,  lease 
or  use  them  in  accordance  with  the 
principles  of  economic  efficiency. 20 

On  the  international  scene,  the 
Geneva  World  Peace  Through  Law  Con- 
ference of  1967  passed  a  resolution  on 
13  July  1967,  recommending  that  the 
General  Assembly  issue  a  proclamation 
declaring  that  the  nonfishery  resources 
of  the  high  seas,  outside  the  territorial 
waters  of  any  State,  and  the  bed  of  the 
sea  beyond  the  continental  shelf,  apper- 
tain to  the  United  Nations  and  are 
subject  to  its  jurisdiction  and  control.21 
Of  more  significance,  on  17  August 
1967,  the  Permanent  Mission  of  Malta 
to  the  United  Nations  proposed  that  the 
General  Assembly  should,  in  its  twenty- 
second  (1967)  session,  take  up  a  treaty 
concerning  the  reservation  to  the  United 
Nations  of  the  seabed  and  ocean  floor 
and  the  exploitation  of  the  resources 
thereof  for  the  benefit  of  under- 
developed countries.22  This  item  was 
included  on  the  agenda  for  the  twenty- 
second  session  and  discussions  were  held 
in  the  Political  Committee  in  November 
and  December  1967.  Primarily  through 
the  efforts  of  the  United  States  and  the 
Soviet  Union,  substantive  action  on  the 
item  was  postponed  by  the  device  of 
appointing  a  Committee  on  the  Oceans 
(patterned  after  the  previous  outer 
space  committee)  to  study  the  proposal 
further  and  report  to  the  twenty-third 
session.23 

Thus,  although  action  of  the  General 
Assembly  has  provided  a  grace  period, 
the  time  for  substantive  decisions  on  the 
legal  status  of  the  seabed  and  subsoil  of 
the  deep  ocean  seems  to  be  ap- 
proaching. 

Summary.  The  foregoing  brief  back- 
ground suggests  the  growing  importance 
of  the  seabed  lo  the  world  community 
and  the  increasing  attention  it  is  re- 
ceiving, not  only  from  scientists  and 
technologists,  but  also  from  national 
and    international   decision    makers.    In 


subsequent  chapters,  this  paper  will  first 
review  the  current  framework  of  inter- 
national law  within  which  or  as  an 
extension  of  which  solutions  to  the 
problems  posed  might  be  found.  It  will 
then  examine  the  current  and  projected 
activities  on  the  deep  seabed.  With  these 
as  a  basis,  the  paper  will  then  examine 
several  alternative  regimes  which  might 
have  applicability  to  the  seabed  as  well 
as  possible  procedural  methods  by 
which  a  regime  might  be  brought  into 
being.  Finally,  tentative  conclusions  will 
be  stated. 

II-THE  CURRENT  STATE 
OF  THE  LAW  OF  THE  SEA 

As  an  initial  step  in  attempting  to 
explore  a  possible  regime  for  the  bot- 
tom of  the  deep  ocean,  it  is  necessary  to 
examine  the  current  status  of  the  law  of 
the  sea,  the  regimes  that  apply  to  the 
various  segments  of  the  sea  and  the 
boundaries  of  those  segments,  with  par- 
ticular attention  to  the  legal  regimes 
applicable  to  the  seabed  and  subsoil. 
Perhaps  the  most  logical  order  for  such 
a  consideration  is  to  look  at  the  sea 
starting  at  the  land  and  proceeding 
outward.  Not  unsurprisingly,  as  one 
proceeds  outward  from  the  land,  and  as 
the  connection  between  the  land  and 
the  sea  becomes  more  remote,  the  law 
applicable  on  the  land  has  less  and  less 
applicability  to  the  sea,  seabed,  and 
airspace  above  the  sea. 

Internal  Waters.  The  waters  most 
close  inshore  are  called  internal  waters. 
These  waters  are  those  enclosed  within 
the  baseline  from  which  the  territorial 
sea  is  measured.  The  baseline  generally 
follows  the  low-water  mark  along  the 
coast,  but  in  some  cases,  sucli  as  the 
mouths  of  some  bays  and  rivers  and 
along  coasts  deeply  indented  or  fringed 
by  numerous  islands,  it  may  be  a 
straight  line  following  the  general  con- 
figuration of  the  coast.  For  internal 
waters,   the  sovereignty   of  the  coastal 
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slalc  is  complete,  not  only  as  to  the 
waters,  hut  also  as  to  the  airspace  above 
ami  the  seabed  and  subsoil  beneath. 
They  are  in  the  same  legal  status  as  the 
land  territory  of  the  state. 1 

The  Territorial  Sea.  The  next  belt 
outward  from  the  baseline  is  the  terri- 
torial sea.  It  is  a  belt  whose  inner  limit  is 
the  baseline  and  whose  outer  limit  is  the 
line  every  point  of  which  is  at  a  distance 
from  the  nearest  point  of  the  baseline 
equal  to  the  breadth  of  the  sea.2  The 
Territorial  Sea  Convention  explicitly 
declares  that  the  sovereignty  of  the 
coastal  slate  extends  to  this  narrow  belt. 
Such  sovereignty  includes  the  sea,  the 
seabed  and  subsoil  and  airspace  above. 3 
Essentially  the  only  difference  between 
the  territorial  sea  and  internal  waters  is 
that  the  ships  of  foreign  nations  have 
the  right  of  innocent  passage  through 
the  territorial  sea  but  do  not  have  such  a 
right  in  internal  waters.4  Aircraft  do  not 
enjoy  a  right  of  innocent  passage 
through  the  airspace  above  the  terri- 
torial sea. 5 

The  1958  United  Nations  Conference 
on  the  Law  of  the  Sea  codified  a  great 
deal  of  the  international  law  pertaining 
to  the  territorial  sea,  but  neither  that 
Conference  nor  a  similar  Conference 
held  in  1960  was  able  to  obtain  agree- 
ment of  a  sufficient  number  of  partici- 
pating stales  to  establish  a  precise 
breadth  of  the  territorial  sea.  The 
United  Stales  has  always  claimed  a 
3-mile  wide  territorial  sea."  Most  of  the 
maritime  states  likewise  claim  such  a 
narrow  territorial  sea.  On  the  other 
hand,  a  great  number  of  states  today 
claim  broader  territorial  seas--a  number 
claiming  6  miles,  quite  a  few  12  miles, 
and  several  extending  their  claims  as  far 
as  200  miles.7  The  United  States  has 
repeatedly  stated  that  it  docs  not  recog- 
nize any  claim  beyond  3  miles.** 

The    Contiguous    Zone.    Proceeding 

outward  from  the  territorial  sea,  the 
next  belt  is  called  the  contiguous  zone. 
The    1958   Territorial    Sea   Convention 


empowers  a  coastal  slate  to  establish 
such  a  zone  beyond  its  territorial  sea  in 
which  it  may  exercise  the  control  neces- 
sary to  prevent  and  punish  infringement 
of  its  customs,  fiscal,  immigration,  and 
sanitary  regulations  within  its  lerrilory 
of  territorial  sea.  It  may  not,  however, 
extend  beyond  12  miles  from  the  base- 
line.9 

It  is  to  be  noted  that  with  respect  to 
the  contiguous  zone,  the  coastal  state 
does  not  exercise  the  full  bundle  of 
powers  constituting  sovereignty  but 
only  a  limited  control  or  jurisdiction. 
The  waters  of  the  contiguous  zone  arc  a 
part  of  the  high  seas.  The  airspace  above 
them  is  free  for  the  passage  of  foreign 
aircraft,  and  (except  as  indicated  below 
as  to  the  continental  shelf)  the  coastal 
state  has  no  special  claim  as  to  the 
seabed  or  subsoil. 10  Although  a  number 
of  states,  including  the  United  States, 
have  claimed  exclusive  fishing  rights 
within  the  contiguous  zone,  such  claims 
are  not  made  on  the  basis  of  the 
Territorial  Sea  Convention  but  depend 
on  the  practice  of  states. 1 1 

The  Continental  Shelf.  Although  the 

geological  continental  shelf  usually 
underlies  the  waters  of  both  the  terri- 
torial sea  and  the  contiguous  zone,  it  is 
considered  after  these  two  zones  be- 
cause its  outer  limit  may  extend  beyond 
the  boundaries  of  either. 

Geologically,  the  continental  shelf  is 
the  submerged  extension  of  the  conti- 
nental landmass  which  slopes  gently 
seaward  from  the  low-water  mark  to  a 
point  where  a  substantial  break  in  grade 
occurs.  Generally,  this  break  occurs  at 
about  100  fathoms,  but  this  is  by  no 
means  uniform.  The  width  of  the  conti- 
nental shelf  varies  greatly.  In  some  parts 
of  the  world,  such  as  off  the  coasts  of 
Peru  and  Chile,  it  may  be  virtually 
nonexistent.  In  other  areas,  such  as 
some  parts  of  the  east  coast  of  the 
United  Stales  and  the  Gulf  of  Mexico,  it 
may    be   several  hundred  miles  wide.'- 

Although   the   United   Kingdom  and 
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Venezuela  entered  into  a  treaty  in  19  12 
by  which  they  divided  petroleum  ex- 
ploitation rights  beneath  the  Gulf  of 
Paria  between  them,  13  the  event  which 
had  the  most  impact  on  the  develop- 
ment of  the  law  of  the  continental  shelf 
was  a  Proclamation  by  President  Tru- 
man in  1945  which  declared  that 
"...  the  Government  of  the  United 
States  regards  the  natural  resources  of 
the  subsoil  and  seabed  of  the  conti- 
nental shelf  beneath  the  high  seas  but 
contiguous  to  the  coast  of  the  United 
States  as  appertaining  to  the  United 
States,  subject  to  its  jurisdiction  and 
control. "14  The  Proclamation  made  no 
attempt  to  define  or  set  an  outer  limit 
on  the  continental  shelf.  However,  the 
press  release  accompanying  the  Proc- 
lamation stated,  "Generally,  submerged 
land  which  is  contiguous  to  the  conti- 
nent and  which  is  covered  by  no  more 
than  100  fathoms  (600  feet)  of  water  is 
considered  as  the  continental  shelf."! 5 
It  remained  for  the  1958  U.N.  Law 
of  the  Sea  Conference  to  provide  a  legal 
definition  and  an  outer  limit  of  the 
continental  shelf.  Article  1  of  the  Conti- 
nental Shelf  Convention  defines  the 
continental  shelf  as  the  seabed  and 
subsoil  of  the  high  seas  adjacent  to  the 
coast  to  a  depth  of  200  meters  or, 
beyond  that  depth,  to  where  the  depth 
of  the  superjacent  water  permits  the 
exploitation  of  the  natural  resources  of 
such  areas.  The  coastal  state  is  given 
"...  sovereign  rights  for  the  purpose  of 
exploring  [the  continental  shelf]  and 
exploiting  its  natural  resources. "16  The 
convention  explicitly  provides,  however, 
that  the  rights  exercised  by  the  coastal 
state  over  the  continental  shelf  shall  not 
affect  the  legal  status  of  the  waters 
above  the  shelf  as  high  seas,  or  that  of 
the  airspace  above  those  waters.  17 
Thus,  the  coastal  state's  "sovereign 
rights"  are  restricted  to  the  seabed  and 
subsoil.  Ships  and  aircraft  are  free  to 
come  and  go  in  the  waters  and  airspace 
above  the  continental  shelf  with  essen- 
tially the  same  freedom  as  they  have  on 


other  parts  of  the  high  seas. 

The  High  Seas.  All  waters  not  in- 
cluded within  the  territorial  sea  or  the 
internal  waters  of  a  state  are  high  seas. 
The  1958  Convention  on  the  High  Seas 
specifically  provides:  "The  high  seas 
being  open  to  all  nations,  no  State  may 
validly  purport  to  subject  any  part  of 
them  to  its  sovereignty."!^  This  provi- 
sion must,  of  course,  be  read  in  context 
with  the  other  articles  of  the  Conven- 
tion and  with  the  Conventions  on  the 
Territorial  Sea  and  Continental  Shelf. 
These  provide  for  the  exercise  of  some 
of  the  elements  of  sovereignty  by 
coastal  states  over  certain  areas  of  the 
high  seas  and  over  certain  activities 
occurring  on  the  high  seas,  as  has 
already  been  seen.  Uut  it  is  safe  to  say 
that  generally  the  regime  of  the  high 
seas  is  one  of  freedom.  The  High  Seas 
Convention  specifically  enumerates  the 
following  freedoms  as  appertaining  to 
the  high  seas  for  all  States,  coastal  and 
noncoastal:  freedom  of  navigation;  free- 
dom of  fishing;  freedom  to  lay  sub- 
marine cables  and  pipelines;  and  free- 
dom to  fly  over  the  high  seas.  It  also 
specifically  states  that  this  list  is  not 
exclusive.  The  Convention  provides  that 
the  freedoms  of  the  high  seas  are  to  be 
exercised  by  all  states  "...  with  reason- 
able regard  to  the  interests  of  other 
States  in  their  exercise  of  the  freedom 
of  the  high  seas."l  9 

The  freedom  of  the  high  seas  is 
protected,  not  by  the  exercise  of  juris- 
diction by  a  supranational  body  or  by 
coastal  states,  but  by  the  principle  of 
the  "flag  state."  Under  this  principle, 
persons  who  conduct  activities  on  the 
high  seas  must  operate  under  the  flag  of 
some  nation,  which  is  then  responsible 
for  and  has  jurisdiction  over  activities 
conducted  under  its  flag. 20 

Kxcept  as  to  the  freedom  to  lay 
submarine  cables  ami  pipelines,  the  High 
Seas  Convention  is  silent  as  to  I  he 
seabed  and  subsoil.  Thus,  beyond  the 
edge    of   the   Continental    Shelf,   about 
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which  more  will  he  said  below,  there  are 
no  provisions  of  treaty  law  applicable  to 
the  resources  of  the  seabed  and  subsoil 
of  (lie  high  seas.  Since  man's  exploita- 
tion has  to  this  date  been  essentially 
limited  to  the  Continental  Shelf,  there  is 


no  practice  of  stales  sufficient  to  estab- 
lish any  customary  international  law  on 
this  subject. 

Figure    1    depicts  in  visual   form  the 
divisions  of  the  ocean  already  discussed. 


Figure  1. -Legal  Divisions  of  the  Oceans 


The  Outer  Limit  of  the  Continental 
Shelf.  Before  proceeding  to  analyze 
possible  alternative  regimes  for  the  sea- 
bed and  subsoil  of  the  deep  ocean,  it  is 
necessary  to  consider  one  more  pre- 
liminary issue.  That  is  the  contention, 
advanced  by  some,  thai  such  a  regime 
already  exists.  The  argument  for  this 
contention  is  based  on  the  wording  ol 
Article  I  of  the  Continental  Shelf  Con- 
vention, which  reatls  as  follows: 

For  the  purpose  of  these  articles, 
the  term  'continental  shelf1  is  used  as 
referring  (a)  to  the  seabed  and  subsoil 
of  the  submarine  areas  adjacent  to  the 
coast  but  outside  the  area  of  the 
territorial  sea,  to  a  depth  of  200  meters 


or.  beyond  that  limit,  to  where  the 
depth  of  the  superjacent  waters  admits 
of  the  exploitation  of  the  natural 
resources  of  the  said  areas'  (b)  to  the 
seabed  and  subsoil  of  similar  submarine 
areas  adjacent  to  the  coasts  of  islands. 

The  definition  lor  the  outer  limit  ol 
the  continental  shelf  is  thus  twofold. 
Kit  her  it  is  at  the  point  at  which  the 
depth  of  water  reaches  200  meters  or.  at 
the  point  beyond  that  depth  at  which 
the  state  of  technological  development 
at  any  particular  moment  permits  the 
exploitation  of  the  natural  resources  of 
the  seabed  and  subsoil.  Rased  on  this 
second,  flexible  criterion  lor  deter- 
mining   the     outer    edge,    some    have 
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argued  that  as  technological  advances 
permit  exploitation  of  resources  in 
deeper  and  deeper  water,  the  houndary 
moves  further  and  further  to  sea.  Ac- 
cording to  proponents  of  this  theory, 
the  only  limit  to  such  extensions  out- 
ward from  the  coastal  state  is  the 
median  line  between  opposite  coastal 
states. 21 

This  result,  while  having  the  facile 
attraction  of  simplicity  and  being  in 
accord  with  the  literal  words  of  the 
Convention,  does  not  appear  properly 
to  reflect  the  intent  of  the  Convention. 
A  brief  examination  of  the  background 
and  negotiating  history  of  the  1958 
Convention  will  help  in  determining  the 
true  intent  and  meaning  of  Article  1. 

The  difficulty  faced  by  the  delegates 
to  the  Conference  was  that  they  were 
trying  to  provide  a  precise  and  certain 
legal  definition  for  a  geological  concept 
which  was  not  precise  and  certain. 
Additionally,  as  staled  by  the  U.S. 
spokesman  on  the  Continental  Shelf 
Committee,  '"'...  the  Conference  was 
tinged  with  politics. "22 

The  Conference  had  as  a  basis  for 
initial  discussion  a  draft  convention 
developed  by  the  International  Law 
Commission  (LLC)  over  a  period  of 
several  years. 23  |\lr,  Garcia-Amador,  the 
representative  of  Cuba  and  a  noted 
international  lawyer  who  was  also  a 
member  of  the  ILC,  pointed  out  that 
the  limit  of  exploitability  criterion  was 
accepted  by  the  ILC  in  1951,  dropped 
in  1953  and  then  readopted  in  1956  as  a 
result  of  the  unanimous  resolution 
passed  at  the  Inter-American  Specialized 
Conference  on  Conservation  of  Natural 
Resources:  Continental  Shelf  and 
Oceanic  Waters  held  at  Ciudad  Trujillo, 
Dominican  Republic,  in  early  1956.  He 
stated  that  the  ILC  draft  text  had  both 
a  moral  and  a  legal  basis  in  that  it 
covered  the  needs  both  of  countries 
with  a  continental  shelf  and  of  those 
whose  adjacent  submarine  areas  did  not 
meet  the  currently  accepted  definition 
of  the  continental  shelf  but  were  never- 


theless rich,  exploitable  areas,  lie 
pointed  to  Chile  as  one  of  the  special 
cases  brought  to  the  attention  of  the 
ILC.  Coral  reefs  off  the  coast  of  Chile 
were  exploitable  to  depths  of  perhaps 
1,000  meters  ami  could  not  therefore  be 
considered  as  part  of  the  continental 
shelf  in  the  accepted  geological  sense. 
"Nevertheless,  it  was  only  right  that 
such  cases  should  be  taken  into  account, 
and  the  criterion  of  possible  exploita- 
tion had  been  accepted  with  the  object 
of  doing  justice  to  all  states. "24  Thus, 
there  is  nothing  in  the  history  of  the 
development  of  the  draft  convention  by 
the  ILC  to  suggest  that  the  ILC  con- 
ceived of  the  boundary  as  subject  to 
limitless  outward  expansion.  The  prob- 
lem they  sought  to  meet  by  the  ex- 
ploitability criterion  was  rather  the  case 
of  exploitable  seabed  resources  in 
waters  which,  though  close  inshore, 
were  deeper  than  200  meters. 

At  the  Geneva  Conference  the  discus- 
sions of  the  ILC  draft  article  which 
eventually  became  Article  1  of  the 
Convention,  the  definition  Article, 
developed  into  a  debate  between  advo- 
cates of  a  fixed  criterion  and  those  who 
advocated  the  exploitability  criterion. 
Although  some  delegates  pointed  to  the 
possible  danger  that  the  literal  words  of 
the  flexible  exploitability  criterion 
might  lead  to  limitless  outward  exten- 
sions of  coastal  state  jurisdiction, 25  t)ie 
principal  argument  expressed  by  those 
who  favored  a  single,  fixed  criterion  was 
that  the  vagueness  of  the  exploitability 
criterion  would  lead  to  disputes  be- 
tween states. 2f>  The  adherents  of  the 
exploitability  criterion  based  their  view 
principally  on  three  grounds,  namely  (1) 
the  fact  that  a  200  meter  depth  did  not 
necessarily  define  the  edge  of  the  conti- 
nental shelf  in  a  geological  scnse--in 
some  areas  the  edge  was  at  greater 
depths;27  (2)  the  Garcia-Amador  argu- 
ment of  justice  for  those  coastal  states 
which  had  no  continental  shelf  in  the 
geological  sense ;2ft  and  (.'})  the  fact  that 
in   1958  the  continental  shelves  of  the 
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world  were  largely  unexplored  and  that 
it  would  be  unwise  to  establish  a  fixed 
criterion  for  defining  a  geological  phe- 
nomenon about  which  so  little  was 
known. 29  None  of  the  adherents  for 
this  position  suggested  that  they  viewed 
the  exploitability  criterion  as  a  basis  for 
indefinite  extensions  of  the  "legal" 
continental  shelf  seaward. 

The  principle  of  "adjacency,"  which 
is  included  in  the  Article  1  definition, 
was  impliedly  recognized  in  the  argu- 
ments of  many  delegates.  However,  only 
one  speaker  pinned  this  point  down 
precisely,  and  although  he  was  not 
expressly  supported  by  representatives 
of  other  governments,  neither  did  any- 
one express  disagreement  with  the 
proposition  he  expressed.  He  was  the 
delegate  of  the  Dominican  Republic, 
who  stated: 

The  thought  underlying  that  Article 
was  that  the  continental  shelf  was  a 
prolongation  of  the  land  and,  there- 
fore, subject  to  considerations  of  con- 
tiguity or  proximity.  Exploitation  be- 
yond the  point  at  which  the  relation- 
ship of  proximity  ended  might  be 
based  on  occupation,  but  it  woidd  not 
be  covered  by  the  provisions  of  Arti- 
cles [1  and  2 1.30 

Thus,  although  the  record  is  not 
completely  free  from  doubt,  it  seems 
reasonably  clear  from  the  history  of  the 
development  of  the  Article  1  definition 
that  the  framers  of  the  Continental 
Shelf  Convention  did  not  intend,  by 
that  Convention,  to  allocate  the  re- 
sources of  the  deep  ocean  floor  among 
the  coastal  states  of  the  world.  This 
interpretation  is  shared  by  a  number  of 
scholars  who  have  researched  the  sub- 
ject.31  Further,  this  interpretation  is 
implicit  in  the  current  consideration  of 
the  subject  in  the  United  Nations. 
Otherwise,  the  United  Nations  would  be 
engaging  in  a  pointless  debate  on  a 
subject  which  had  already  been  resolved 
by  the  1958  Geneva  Conference. 

Nonetheless,  the  boundary  is  im- 
precise and  ambiguous.  As  a  result,  any 
program    for    the    establishment    of    a 


regime  for  the  deep  seabed  (other  than 
coastal  state  jurisdiction)  would  have  to 
have  as  one  of  its  elements  the  establish- 
ment of  a  more  precise  outer  boundary 
for  the  continental  shelf. 

It  is  the  ocean  floor  beyond  that 
boundary-whatever  it  may  eventually 
be-with  which  the  remainder  of  this 
paper  is  concerned. 

III--SEABED  AND 
SUBSOIL  ACTIVITIES 

In  this  chapter  there  will  be  an 
examination  of  the  types  of  activities 
projected  for  the  seabed  and  subsoil  of 
the  deep  ocean,  an  appraisal  of  the 
United  States  interests  in  each  of  such 
activities,  and  an  attempt  to  define 
criteria,  based  on  eacli  kind  of  activities, 
for  developing  a  regime  covering  these 
activities. 

Exploration  and  Research.  Despite 
the  fact  that  man  has  traveled  on  the 
surface  of  the  sea  since  the  beginning  of 
recorded  history  and  has  used  the  sea  as 
a  source  of  food  for  perhaps  even  a 
longer  period,  he  knows  very  little 
about  the  ocean  depths  and  particularly 
the  bottom  of  the  sea.  Man  has  photo- 
graphed and  mapped  the  back  side  of 
the  moon  240,000  miles  away,  but  he 
has  explored  only  about  5  percent  of 
the  bottom  of  the  seas  which  comprise 
71  percent  of  the  earth's  surface. 1  For 
the  foreseeable  future,  therefore,  the 
most  prominent  activity  with  respect  to 
the  bottom  of  the  deep  ocean  will 
undoubtedly  be  exploration  and  re- 
search. Such  exploration  and  research 
are  a  necessary  prelude  to  productive 
uses  of  the  deep  ocean  floor. 

The  United  States,  as  one  of  the 
leading  users  of  the  oceans  for  both 
peaceful  commerce  and  national  de- 
fense, has  a  preeminent  interest  in 
fostering  exploration  and  research  in  the 
deep  oceans.  Hut  only  in  recent  years 
has  that  interest  been  given  very  great 
attention.  Only  a  few  years  ago,  ocean- 
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ography  was  an  obscure  scientific  disci- 
pline practiced  mostly  at  a  few  highly 
specialized  institutions,  such  as  the 
Woods  Hole  Oceanographic  Institute  at 
Woods  Hole,  Massachusetts,  and  the 
Scripps  Institute  of  Oceanography  at  La 
Jolla,  California.  Even  the  Navy  did  not 
accord  it  a  very  prominent  place  as 
evidenced  by  the  fact  that  until  quite 
recently  responsibility  for  oceanography 
was  divided  between  several  offices,  the 
principal  ones  being  the  Office  of  Naval 
Research  and  the  Navy  Hydrographic 
Office.  It  was  not  until  1966  that  the 
Hydrographer  of  the  Navy,  whose 
primary  function  had  been  the  provision 
of  charts  and  navigation  publications  to 
the  Navy,  was  redesignated  as  the 
Oceanographer  of  the  Navy  and  given 
full  responsibility  for  coordination  of 
the  entire  Navy  Oceanographic  Pro- 
gram. 2 

Today,  however,  the  field  of  ocean- 
ography and  related  sciences  are  receiv- 
ing much  more  attention.  The  oceans 
have  become  a  "glamour"  scientific  and 
engineering  subject.  Between  1963  and 
1967  total  annual  expenditures  (govern- 
ment and  private)  more  than  doubled, 
rising  from  approximately  $1  billion  per 
year  to  an  annual  rate  of  over  $2 
billion.^  The  U.S.  Government  research 
and  development  programs  took  an  even 
more  dramatic  jump-from  $24  million 
in  1958  to  $220  million  in  1967.4  Giant 
aerospace  companies,  some  with  no 
prior  experience  in  the  field,  have 
suddenly  taken  an  interest  in  it  now 
that  the  government  has  allocated  large 
research  and  development  funds. 5  As  a 
result  of  the  intense  and  increasing 
concern  that  the  United  States  should 
have  a  comprehensive  and  well- 
coordinated  plan  for  exploitation  of  the 
oceans,  Congress  enacted  the  Marine 
Resources  and  Engineering  Develop- 
ment Act  of  1966.6  This  Act  estab- 
lished the  National  Council  on  Marine 
Resources  and  Engineering  Develop- 
ment in  the  Executive  Office  of  the 
President  to  advise  and  assist  the  Presi- 


dent in  the  planning  and  conduct  of  a 
coordinated  Federal  program  in  marine 
science  and  technology.  Indicative  of 
the  importance  attached  to  the  program 
by  the  President  and  the  Congress,  the 
Council  is  headed  by  the  Vice  President 
and  includes  in  its  membership  the 
Secretaries  of  State,  Interior,  Com- 
merce, Health,  Education  and  Welfare, 
Transportation,  and  Navy,  the  Chairman 
of  the  Atomic  Energy  Commission,  and 
the  Director  of  the  National  Science 
Foundation. 7 

It  is  thus  apparent  that  the  United 
States  lias  now  embarked  on  a  compre- 
hensive program  of  exploration  and 
research  in  the  oceans.  Although  no 
authoritative  figures  showing  the  per- 
centage of  the  total  oceanography  effort 
which  is  devoted  to  exploration  of  the 
sea  bottom  are  available,  the  emphasis 
which  is  being  placed  on  deep  diving 
submersibles  indicates  that  it  is  large. 
Within  the  United  States  alone  a  great 
variety  of  deep  diving  experimental  sub- 
mersibles is  already  in  operation  and 
more  are  planned.  Many  of  these  are 
sophisticated  manned  vessels,  capable  of 
exploring  the  deepest  portions  of  the 
ocean  bottom  and  providing  a  great  deal 
of  information  about  it.8 

Since  research  and  exploration  do 
not  generally  contemplate  the  construc- 
tion of  expensive  bottom  installations 
or  the  removal  of  large  quantities  of 
bottom  material,  most  favorable  for 
exploration  and  research  would  be  a 
regime  under  which  maximum  freedom 
is  preserved-freedom  of  access  to  all 
areas  of  the  sea  bottom,  freedom  to 
take  samples  of  the  seabed  and  subsoil, 
freedom  to  map  and  take  photographs, 
freedom  to  construct  temporary  instal- 
lations on  the  bottom,  and  the  like. 9 
The  only  desirable  restriction  is  that 
those  engaged  in  research  or  exploratory 
activities  be  protected  from  hazards, 
such  as  underwater  collisions,  jettison- 
ing of  objects  from  above,  and  fouling 
of  working  and  safety  lines. 
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Extraction  of  Mineral  Resources.  As 
has  been  touched  upon  in  Chapter  I,  the 
excitement  about  the  seabed  and  the 
interest  on  the  part  of  some  to  inter- 
nationalize it  has  been  brought  about  by 
the  discovery  that  the  seabed  (and 
perhaps  the  subsoil)  is  a  potential  source 
of  valuable  mineral  resources.  Although 
the  extraction  of  such  resources  is  so  far 
essentially  limited  to  the  continental 
shelf  and  generally  to  the  shallower 
parts  thereof,  any  regime  for  the  deep 
ocean  bed  must  take  account  of  the 
potential  exploitation  of  its  mineral 
resources. 

The  most  interest  has  been  excited 
by  the  manganese  nodules  which  are 
found  over  vast  areas  of  the  ocean  floor. 
Phosphorite  nodules  also  hold  the 
promise  of  early  exploitation.  Man's 
ever-expanding  demands  for  new 
sources  of  raw  materials  may  push  him 
to  exploit  these  much  earlier  than  was 
thought  possible  only  a  few  years  ago. 
One  observer  has  stated  it  thus: 

.  .  .  while  rising  demand  squeezes  tradi- 
tional supplies  and  pushes  [raw  ma- 
terial] prices  up,  a  rapidly  developing 
technology  is  pushing  down  the  cost  of 
working  oceanic  resources.  Whenever 
these  rising  price  and  lowering  cost 
curves  cross,  man  turns  to  the  sea."' 

Dr.  John  P.  Craven,  Chief  Scientist  of 
the  Navy's  Deep  Submergence  Project 
and  a  prominent  authority  in  the  field, 
has  suggested  that  the  time  when  this 
will  occur  may  not  be  too  far  away: 

It  lias  been  suggested  by  some  that 
the  problem  of  deep  ocean  mining  is 
remote  and  that  exploiters  will  be 
relatively  few.  The  presumption  here  is 
the  projected  high  cost  for  vehicles  and 
equipment  designed  to  operate  on  the 
ocean  bottom.  On  the  contrary,  al- 
though they  do  not  exist  at  present,  it 
is  contended  that  low  cost  vehicles 
capable  of  exploitation  are  technologi- 
cally feasible  and  will  be  realized  with- 
in the  next  two  decades.  ...  It  has 
come  as  a  surprise  to  the  uninitiated, 
and  cxvm  to  some  professional  naval 
architects,  that  at  present  the  major 
investment  cost  of  deep  submersiblcs  is 
in  the  surface  ships  and  surface  support 


systems  now  required  for  their  opera- 
tion. That  is  presently  the  case  be- 
cause, except  for  static  pressure,  the 
greatest  forces  and  most  dangerous 
dynamics  are  at  or  near  the  surface  and 
its  attendant  wave  system. 

In  summary,  the  projection  of  deep 
ocean  technology  is  such  that,  in  the 
period  beyond  1980,  we  may  expect  a 
significant  proliferation  of  nonmilitary 
submersible  and  low-cost  equipment 
capable  of  operating  throughout  the 
water  column  at  or  on  the  bottom  and 
capable  of  exploiting  the  sea  bed  or  the 
resources  of  the  sea  bed.H 

For  the  mining  of  manganese  nodules 
and  phosphorite  nodules,  however,  man 
probably  will  not  have  to  wait  until 
such  bottom  operating  vehicles  are 
available.  These  resources  could  prob- 
ably be  commercially  exploited  now, 
utilizing  simple  drag  or  dredge  tech- 
niques. Likewise,  the  industry  has  al- 
ready demonstrated  its  capability  for 
drilling  oil  wells  in  water  over  200 
meters  deep.  Thus,  any  regime  for  the 
ocean  bed  must  take  into  account  the 
reality  of  already  initiated  activities 
directed  toward  the  exploitation  of 
mineral  resources. 

For  a  drag  or  dredge  type  sea  floor 
mining  operation,  the  investment  and 
preliminary  development  expenses  for 
the  entrepreneur  would  be  extremely 
large. 12  For  any  operation  involving 
extensive  drilling  or  subsoil  extraction, 
expenses  would  obviously  be  much 
greater. 13  Thus,  the  key  element  of  a 
regime  which  would  make  possible  the 
exploitation  of  the  mineral  resources  of 
the  subsoil  and  seabed  would  be  an 
assurance  to  the  developer  that,  once  he 
has  made  a  large  investment,  he  will 
have  some  measure  of  exclusivity  to 
protect  him  from  "claim  jumpers. "  As  a 
leading  authority,  Dr.  Alhelslan  Spil- 
haus  of  the  University  of  Minnesota,  has 

staled: 

If  we  are  going  to  exploit  llie  sea  by 
private  industry,  we  must  work  out 
laws  (hat  can  give  some  kind  of  a 
patent  or  grant  so  that  those  who  risk 
capital  in  its  exploitation  can  be  as- 
sured a  reasonable  reward.' 
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There  are  various  possibilities,  still  to  be 
explored,  how  this  exclusive  right  to 
exploitation  could  be  acquired;  this, 
however,  would  appear  to  be  a  matter 
of  secondary  importance  to  the  exploit- 
ing entrepreneur.  His  primary  interest 
would  be  in  obtaining  sufficient  assur- 
ance that,  under  the  usual  business  risk 
principles,  he  would  have  an  oppor- 
tunity for  sufficient  profit  to  compen- 
sate him  for  the  financial  risks  involved. 
The  community  interest  in  developing 
the  resources  of  the  seabed  would,  in 
turn,  be  served  by  providing  this  assur- 
ance. 15 

Living  Resources.  The  claim  is  often 
made  that  the  population  explosion  will 
soon  exhaust  the  food  resources  of  the 
land  areas  of  the  earth  and  that  man  will 
increasingly  turn  to  the  sea  as  a  source 
of  practically  unlimited  animal  protein. 
But  if  this  is  to  occur,  man  must 
markedly  improve  his  harvest  of  the 
living  resources  of  the  sea.  It  has  been 
estimated  that  in  1964  only  4  percent 
of  the  ocean's  actual  production  of 
living  resources  of  the  kind  that  man 
was  harvesting  were  actually  liar- 
vested,  l^  This  small  output  results 
primarily  from  the  fact  that  the 
methods  used  today  for  harvesting  the 
sea  are  still  basically  those  of  the  hunter 
of  wild  animals  on  land.  Improved 
equipment  and  methods,  together  with 
much  research,  have  resulted  in  marked 
improvements  over  the  past  few  years 
and  further  improvements  are  prom- 
ised. 17  However,  many  insist  that  the 
best  way  to  utilize  the  sea  is  to  adapt 
the  ways  of  land  agriculture  to  the  sea. 
They  visualize  vast  fish  farms,  fenced 
off  by  walls  of  bubbles  in  which  fish  are 
grown  just  as  cattle  are  on  modern  land 
ranches.18  Although  such  schemes  may 
sound  farfetched,  similar  processes  are 
already  in  use  in  many  areas  of  the 
world  for  cultivation  of  rnollusks,  clams, 
oysters,  cultured  pearls  and,  to  a  limited 
extent,  fish. 19  A  number  of  prominent 
scientists   have   given    their   support  to 


them  as  being  practical,  at  least  in  the 
shallower,  well-aerated  parts  of  the 
ocean. 20  The  limitation  to  the  shallow, 
well-aerated  portions  of  the  sea  makes  it 
likely  that  most  of  the  sea  floor  activi- 
ties connected  with  such  fish  farms 
would  be  confined  to  the  continental 
shelves.  Consequently,  activities  con- 
nected with  the  living  resources  of  the 
sea  should  have  little  impact  on  a  regime 
for  the  deep  seabed. 

Disposal  of  Wastes.  Since  time  im- 
memorial the  sea  has  been  used  as  a 
dumping  ground  for  wastes.  Because  of 
the  vastness  of  the  oceans  and  the 
variety  and  abundance  of  sea  life,  the 
seas  have  been  able  to  turn  most  of 
these  wastes  into  valuable  nutrients  or 
at  worst  dilute  them  enough  to  be 
harmless.21  With  the  coming  of  the 
nuclear  age,  however,  a  new  problem 
has  been  introduced-radioactive  wastes. 
The  same  qualities  which  made  the 
ocean  an  attractive  dumping  ground  for 
conventional  waste  products  have  made 
it  attractive  for  disposal  of  radioactive 
wastes. 2  2  Although  such  radioactive 
wastes  take  a  number  of  forms  (e.g., 
coolant  fluids  from  shore-based  or  ship 
nuclear  power  plants,  liquid  wastes  from 
nuclear  manufacturing  plants  or  plants 
engaged  in  revitalizalion  of  fuel  for 
nuclear  plants,23  the  only  kind  which 
would  be  within  the  scope  of  the 
current  paper  would  be  solid  wastes 
which  would  come  to  rest  on  the  ocean 
floor.  At  the  present  time,  the  U.S. 
practice  is  to  bury  highly  contaminated 
radioactive  wastes  on  land.  Only  the 
slightly  contaminated  refuse  created  by 
day-to-day  operations  of  nuclear  re- 
actors, such  as  gloves,  clothes,  and  rags, 
is  sealed  in  containers  for  depositing  in 
deep  recesses  of  the  ocean. 24  Because 
of  the  increasing  prominence  of  nuclear 
power  and  the  ever  greater  quantities  of 
radioactive  residues  thai  will  be  created 
in  future  years,  however,  this  use  of  the 
deep  ocean  and  its  floor  will  probably 
increase. 
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Such  use,  however,  does  not  have  to 
be  exclusive  in  the  sense  that  only  one 
nation  or  individual  could  use  a  particu- 
lar area.  It  will  be  necessary,  however, 
to  insure  that  such  wastes,  once  placed, 
not  be  disturbed  until  they  are  no 
longer  a  radioactive  hazard. 

Defense  Activities.  A  detailed  discus- 
sion of  specific  defense  activities  on  the 
floor  of  the  deep  ocean  is  not  possible 
in  an  unclassified  paper.  Nor  is  such  a 
detailed,  specific  discussion  necessary  in 
order  to  determine  the  scope  and  nature 
of  the  U.S.  national  security  interest  in 
the  ocean  floor.  Officials  of  the  Depart- 
ment of  Defense  and  Department  of  the 
Navy  have  spoken  publicly  about  this 
interest  and  have  sketched  the  key 
elements  in  unclassified  form.  Several  of 
these  statements  are  listed  in  the  bib- 
liography. Perhaps  the  most  compre- 
hensive and  frank  public  discussion  of 
the  defense  interests  occurred  in  an 
address  by  Assistant  Secretary  of  the 
Navy  Robert  A.  Frosch  on  October  7, 
1967.25  He  listed  the  following  as  the 
more  significant  defense  interests: 

(1)  Sea  basing  of  strategic  deterrent: 
Future  design  of  sea  based  deterrents 
following  POLARIS/POSEIDON  may 
take  many  forms.  Underwater  silos,  for 
example,  are  a  possibility.  Should  that 
be  so,  it  may  be  that  the  maritime 
nuclear  powers  would  like  to  keep  the 
continental  shelves  and  deep  ocean 
available  for  some  use  by  such  military 
systems.  This,  however,  would  not 
necessarily  be  a  bar  to  use  of  these 
areas  of  the  ocean  bottom  also  for 
exploration  and  exploitation  of  natural 
resources. 2° 

(2)  Warning  and  surveillance  sys- 
tems: The  rules  for  military  use  of  the 
sea  should  not  forbid  installations  on 
the  ocean  bottom  for  the  detection  of 
submarines.  .  .  .  The  rules  should  not 
deny  freedom  of  the  seas  for  deploy- 
ment of  strategic  detection  and  warn- 
ing devices.  2 « 

(3)  Other  units  deployed  on  the  sea 
floor:  The  further  extension  of  mili- 
tary capabilities  to  the  seabed  is  a  clear 
possibility.  .  .  .  The  right  to  deploy 
units  on  the  sea  floor  in  international 


waters  for  the  purpose  of  inspecting 
for  mines  or  other  impediments  to  the 
legitimate  exercise  of  the  freedom  of 
the  seas  in  particular  seems  useful. 28 

(4)  Protection  of  nationals  engaged 
in  sea  floor  activities:  One  other  mili- 
tary possibility  to  be  noted  specifically 
is  protection  of  those  engaged  in  ex- 
ploitation of  the  sea.  United  States 
capital  is  unlikely  to  be  risked  unless  it 
is  United  States  policy  to  protect  the 
investments  against  foreign  or  piratical 
invasions.  This  will  be  a  Navy  and/or 
Coast  Guard  mission. 2" 

Summarizing,  Dr.  Frosch  stated: 

From  the  standpoint  of  the  United 
States  military  capabilities,  it  would 
appear  to  be  generally  advantageous  if 
claims  of  the  seabed  were  limited  to 
exploration  and  exploitation.  The  right 
of  military  surveillance  could  be  en- 
dangered by  permitting  establishment 
of  sovereignty  or  control  jurisdiction, 
either  by  nations  or  international 
bodies,  over  the  sea  bottom. 

It  is  militarily  desirable  to:  (!)  mini- 
mize any  extension  of  territorial  seas; 
(2)  closely  limit  sovereignty  over  the 
continental  shelves;  and  (3)  maintain 
freedom  of  the  air  space  above  the  high 
seas.^0 

Thus,  the  United  States  has  a  vital 
interest  in  preserving  the  right  to  utilize 
the  seabed  of  the  deep  ocean  for  de- 
fense activities.  Such  defense  activities 
would  be  favored  by  a  regime  of  free- 
dom-one in  which  each  nation  would 
be  free  to  carry  out  legitimate  defense 
activities  on  the  sea  bottom  beyond  the 
continental  shelf  but  without  any  exclu- 
sive appropriation  of  the  sea  bottom  or 
a  portion  thereof  solely  for  the  benefit 
of  one  nation. 

Other  Activities.  Although  some  of 
the  more  ardent  proponents  of  in- 
creased exploration  and  exploitation  of 
the  ocean  visualize  use  of  the  seabed  for 
such  activities  as  vacation  resorts,  colo- 
nies for  semipermanent  residence  of 
scientists,  engineers,  and  other  under- 
water workers  in  ocean  industries  (e.g., 
mining),  and  even  as  sites  lor  large, 
domed    permanent   cities,***    these   uses 
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are  so  far  in  the  future  that  considera- 
tion of  a  legal  regime  applicable  to  such 
activities  would  seem  to  be  pure  specu- 
lation at  this  time.  Even  as  to  activities 
within  the  realm  of  early  realization 
many  uncertainties  exist,  making  it  dif- 
ficult to  visualize  specific  legal  problems 
that  may  be  faced.  Only  experience 
with  the  management  of  activities  in  the 
near  future  can  provide  a  foundation 
upon  which  the  principles  for  manage- 
ment of  later,  more  comprehensive 
activities  may  be  built.  Thus,  those  "far 
out"  activities  will  be  considered  in  the 
later  discussion  only  to  the  extent  that 
actions  taken  now  might  prejudice  later 
logical  development  of  a  regime  to 
embrace  them. 

Summary.  The  foregoing  survey  of 
activities  that  are  most  likely  to  take 
place  on  the  seabed  within  the  foresee- 
able future  suggests  that  for  explora- 
tion, research,  and  defense  activities,  the 
basic  principle  of  a  regime  which  would 
favor  such  activities  would  be  one  of 
freedom,  i.e.,  a  shared  or  "inclusive" 
right  to  carry  them  out  without  hin- 
drance, but  also  without  excluding 
others  from  the  same  right.  The  disposal 
of  radioactive  wastes  would  likewise  call 
for  this  type  of  regime.  On  the  other 
hand,  the  exploitation  of  the  resources 
of  the  seabed  and  subsoil  would  seem  to 
be  betler  served  by  the  principle  of 
exclusivity,  i.e.,  a  right  to  appropriate 
the  resources  of  a  particular  area,  at 
least  for  a  specified  period  of  time, 
solely  for  the  benefit  of  the  exploiter 
and  to  the  exclusion  of  others. 

It  is  now  possible  to  proceed  to  an 
examination  of  the  types  of  regimes 
which  have  been  suggested  for  the  sea- 
bed and  subsoil  of  the  deep  ocean  to 
determine  how  they  fit  the  criteria 
derived  above. 

IV-ALTERNATIVE  REGIMES 
FOR  THE  SEABED 

Possible  Alternatives.  Legal  regimes 
which  have  already  been  suggested  for 


the  seabed  beyond  the  limits  of  the 
continental  shelf  include  confirming  the 
jurisdiction  of  the  coastal  state  to  the 
midpoint  of  the  ocean,  and  establishing 
ownership  in  the  United  Nations.  Tradi- 
tional principles  of  international  law 
suggest  two  additional  ones,  in  particu- 
lar: (I)  consideration  of  the  seabed  as 
res  nullius,  that  is,  the  properly  of  no 
one  and  thus  subject  to  appropriation 
by  states  under  traditional  principles  of 
international  law,  and  (2)  consideration 
of  the  seabed  as  res  communis,  that  is, 
the  property  of  the  world  community 
and  therefore  not  subject  to  the  estab- 
lishment of  a  national  jurisdiction  over 
it  (but,  as  is  accepted  for  fish  in  the  high 
seas,  subject  to  harvesting  by  all).  This 
Chapter  is  devoted  to  an  analysis  of 
these  four  possible  regimes. 

Res  Nullius.  In  customary  interna- 
tional law  the  term  res  nullius  or  terra 
nullius  refers  to  territory  which,  al- 
though capable  of  being  acquired,  has 
not  yet  been  acquired  by  any  sover- 
eign.! Xhe  high  seas  themselves  have 
long  been  considered  as  being  res  com- 
munis and  not  capable  of  appropriation 
by  any  state. 2  This  principle  was  con- 
firmed by  the  High  Seas  Convention 
adopted  at  Geneva  in  1958.3  The  fact 
that  superjacent  waters  are  not  subject 
to  appropriation,  however,  does  not 
necessarily  mean  that  the  seabed  has  the 
same  status.4  In  the  19th  century  even 
so  great  a  champion  of  the  freedom  of 
the  seas  as  England  claimed  ownership 
of  the  pearl  fishing  beds  under  the  high 
seas  off  the  coasts  of  Ceylon  and  Bah- 
rein on  the  grounds  of  uninterrupted 
and  undisputed  proprietorship  of  suc- 
cessive rulers  since  time  immemorial. 5 
The  Bey  of  Tunis,  during  the  same 
period,  claimed  sponge  beds  under  cer- 
tain areas  of  the  high  seas. 6 

The  Continental  Shelf  Convention 
provides  ample  evidence  that  the  status 
of  the  seabed  can  be  separated  juridi- 
cally from  the  status  of  the  superjacent 
waters.  That  Convention  clearly   spells 


472 


out  that  the  status  of  the  waters  above 
the  Continental  Shelf  as  high  seas  is  not 
affected  by  the  coastal  state's  jurisdic- 
tion over  the  seabed  and  subsoil.?  Thus, 
there  would  appear  to  be  no  legal 
incongruity  in  separate  legal  statuses  for 
the  seabed  and  superjacent  waters. 

If  we  assume  that  the  seabed  beyond 
the  continental  shelf  could  be  con- 
sidered as  res  nullius,  it  is  necessary  to 
determine  what  would  be  the  means  by 
which  a  nation  would  acquire  jurisdic- 
tion, and  what  would  be  the  advantages 
to  the  United  Slates  and  to  the  world 
community  if  this  status  were  estab- 
lished. 

The  method  traditionally  recognized 
as  vesting  sovereignty0"  to  territory 
which  is  res  nullius  is  occupation. 
Acquisition  of  sovereignty  by  occupa- 
tion requires,  first,  intentional  appro- 
priation of  territory  not  already  under 
the  sovereignty  of  any  other  stated  and 
second,  "effective  occupation." 

In  modern  international  law,  "effec- 
tive occupation"  is  a  term  not  neces- 
sarily denoting  physical  settlement  but 
rather  meaning  the  actual,  continuous 
and  peaceful  exercise  of  the  functions 
of  a  state  in  relation  to  the  territory. 
Professor  C.I1.M.  Waldock,  in  a  defini- 
tive examination  of  the  most  recent 
World  Court  cases  on  the  subject,  has 
concluded  that  the  two  essential  clc- 
ments  are  (I)  the  intention  and  will  to 
act  as  sovereign  and  (2)  some  actual 
exercise  or  display*  of  sovereignty.  The 
second  of  these  elements,  in  turn,  con- 
sists of  four  elements  which  additionally 
go  to  prove  the  first.  These  are  that  the 
exercise  of  sovereignty  must  be: 

(1)  Pcaceful-i.c,  not  contested  from 
the  beginning  by  competing  acts  of 
sovereignty. 

(2)  Actual— i.e.,  not  a  mere  pretense. 
ll  must  include  acts  which  are  either  n 
genuine  exercise  of  domestic  jurisdic- 
tion or  an  international  dealing,  as  by 
treaty. 


(3)  Sufficient  to  confer  a  valid  title 
to  sovereignty-i.e.,  sufficient  under  the 
circumstances  of  the  particular  terri- 
tory. In  sparsely  inhabited  or  uninhabit- 
able territory,  the  occupying  state  may 
not  be  required  to  maintain  even  a 
single  official  permanently  on  the  spot. 

(4)  Continuous-this,  like  the  degree 
of  sufficiency,  depends  on  the  circum- 
stances. 10 

Several  noted  international  lawyers, 
during  the  formative  period  of  the 
continental  shelf  doctrine,  gave  con- 
sideration to  the  theory  of  occupation 
as  a  means  for  the  establishment  of 
national  claims  to  the  seabed.  Professor 
Waldock  was  one  of  those  who  favored 
the  doctrine  as  a  possible  basis  for  such 
claims.  He  argued  that  the  recent  inter- 
national court  cases  had  negated  the 
requirement  that  actual  settlement  or 
exploitation  is  a  sine  qua  non  of  effec- 
tive occupation.  In  his  view: 

Occupation,  in  the  modem  law  is 
the  assumption  of  sovereignty  rather 
than  the  appropriation  of  property  and 
these  three  cases  [Island  of  Palmas, 
Eastern  Greenland,  and  Clipperton 
Island]  lay  down  clearly  that  what  is 
required  is  effective  display  of  state 
activity  in  such  a  manner  as  the  cir- 
cumstances of  the  territory  demand. 
No  doubt,  an  international  tribunal 
will  still  seek  to  distinguish  between  a 
genuine,  effective  manifestation  of 
state  functions  and  a  purely  paper 
claim  but  in  desolate,  or,  in  the  case  of 
the  sea-bed,  submerged  territory,  it  will 
only  demand  the  minimum  state  ac- 
tivity, which  the  nature  of  the  territory 
calls  for.  On  this  basis,  effective  as- 
sumption of  jurisdiction  over  fairly 
extensive  areas  of  sea-bed  can  probably 
be  established  without  necessarily 
showing  much  or  even  any  physical 
activity  on  the  sea-bed  itself.'  1 

Hut  Waldock  hastened  to  add  that 
proximity  or  contiguity  is  also  an 
important  factor  in  establishing  the 
validity  ol  such  claims.  I  2 

Judge  Laulerpachl  argued  lor  a  more 
stringent  lest: 

To  speak  of  occupation  of  submarine 
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areas  is  to  use  language  even  more 
unreal  than  that  referring  to  occupa- 
tion, as  a  basis  of  territorial  title,  of 
arctic  and  antarctic  regions.  States  have 
indeed  put  forward  claitus--not  al- 
together unconlrovertcd-to  the  latter, 
but  they  have  not  based  them  on  any 
principle  germane  to  occupation,  effec- 
tive or  fictitious. 

...  As  no  effective  acts  of  occupa- 
tion (in  the  ordinary  sense  of  the 
word),  concurrently  with  the  act  of 
proclamation  of  title  or  at  any  ascer- 
tainable period  in  the  foreseeable 
future,  are  possible  in  relation  to  con- 
tiguous submarine  areas,  it  is  found 
necessary  to  fall  back  upon  the  barest 
minimum  of  occupation  which  reduces 
occupation  to  a  shadow  of  its  natural 
meaning,  namely,  to  a  proclamation 
and,  possibly,  the  granting  of  con- 
cessions.!^ 

Judge  Laulerpacht  went  on  to  say 
that  "effectiveness"  supported  by  con- 
tiguity was  the  test.  He  then  stated: 

Hut  effectiveness  is  not  a  magic  formu- 
la which  can  be  applied  with  mathe- 
matical precision.  It  is  effectiveness 
relative  to  the  situation  and  the  cir- 
cumstances. It  may  range  from  the 
requirement  of  intensive  administra- 
tion in  every  'nook  and  corner'  in  a 
densely  populated  and  developed  area 
to  mere  'state  activity'  manifesting 
itself  in  the  conclusion  of  treaties  and 
conferment  of  concessions  by  an 
authority  situated  in  a  narrowly  cir- 
cumscribed part  of  the  territory  or 
even  outside  it;  and  it  may  assume  the 
form  of  a  mere  proclamation.  ...  As 
already  suggested  the  conceptions  of 
effective  occupation  and  contiguity, 
being  relative,  are  but  a  starting  point. 
It  is  within  the  legitimate  province  of 
the  judicial  funetion-and  of  states- 
manship-to  use  them  with  such  discre- 
tion as  the  equities  of  the  case  and 
considerations  of  stability   require.  14 

Professor  Kieliard  Young,  on  the 
other  hand,  rejected  the  doctrine  of 
occupation  entirely,  stating  that  it: 

.  .  .  reintroduces  into  international  law 
the  idea  of  fictitious  occupation  as  a 
valid  basis  of  title.  That  concept,  found 
by  experience  to  be  a  fertile  breeder  of 
controversy,  lias  been  largely  rejected 
in  modern  times,  save  perhaps  for  the 
polar  areas.  The  wisdom  of  readmitting 


it  with  respect  to  submarine  areas  is  at 
least  questionable.  To  itisist  that 
occupation  is  necessary  under  a  general 
rule,  and  then  to  admit  a  spurious 
occupation  as  sufficient,  is  devious 
reasoning.  The  necessity  of  a  fiction 
strongly  suggests  that  the  problem  is  in 
the  wrong  pigeonhole,  and  that  claims 
to  submarine  areas  require  different 
treatment  from  claims  to  land  terri- 
tory.^ 

As  will  be  recalled,  the  continental 
shelf  lias  been  placed  in  a  different 
"pigeonholes-one  based  on  the  depth 
of  the  superjacent  water  and  adjacency 
to  the  claiming  slate.  For  submarine 
areas  beyond  the  continental  shell,  how- 
ever, there  is  no  convenient  "pigeon- 
hole" readily  available  for  disposal  of 
the  vast  areas  of  the  seabed.  Occupa- 
tion, despite  its  fictitious  character,  has 
certain  elements  to  commend  it  for 
consideration.  The  foremost  of  these  is 
that  despite  uncertainties  and  ambigui- 
ties in  the  doctrine,  it  does  prescribe 
certain  minimal  criteria  which  appear  to 
be  generally  accepted.  The  idea  of  effec- 
tive occupation  of  the  area  claimed 
would  certainly  serve  as  a  damper  on 
broad,  exclusive  national  claims.  Kvcn  in 
the  inhospitable  environment  of  the 
deep  seabed,  some  activities  greater  than 
mere  proclamations  would  be  required 
to  meet  the  test.  Thus,  perhaps  the 
broad,  sweeping  unilateral  claims  which 
marked  the  history  of  national  terri- 
torial sea  claims  could  be  avoided. 

On  the  other  hand,  as  Young  has 
pointed  out,  the  doctrine  has  been  "a 
fertile  breeder  of  controversy."!"  Tying 
an  ambiguous  concept  to  an  area  of  the 
earth  which  is  largely  unexplored  and 
unexploiled.  and  apparently  for  some 
time  yet  unexploitablc  in  a  meaningful 
sense,  would  certainly  breed  additional 
controversy.  Not  only  is  it  uncertain  as 
to  what  types  of  activities  would  be 
sufficient  to  constitute  effective  occupa- 
tion, but  also  the  physical  character- 
istics of  the  sea  do  not  suggest  any 
readily  identifiable  means  of  deter- 
mining the  boundaries  of  an  area  which 
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might  be  occupied. 1? 

From  the  standpoint  of  the  United 
States  interests,  application  of  the  doc- 
trine of  occupation  to  the  seabed  would 
probably  be  a  net  advantage.  Within  the 
foreseeable  future  only  a  few  of  the 
more  highly  developed,  technologically 
advanced  nations  would  be  in  a  position 
to  make  claims  under  this  doctrine. 
Despite  a  relatively  late  start  in  the 
field,  the  United  States  is  now  well 
ahead  in  the  undersea  technology  race. 
Dr.  Edward  Wenk,  Executive  Secretary 
of  the  National  Council  on  Marine 
Resources  and  Engineering  Develop- 
ment, recently  stated  that  the  United 
States  has  a  5  to  1  edge  over  all  other 
nations  combined  in  its  ability  to  probe 
the  untapped  wealth  of  the  oceans.  18 
Furthermore,  the  technological  inability 
of  other  states  to  assert  valid  claims  to 
areas  of  the  deep  ocean  bed  would 
preserve  to  the  United  States  (at  least 
for  a  time)  the  right  of  inclusive  use  of 
the  seabed  for  the  continuation  of  its 
research  and  exploratory  work,  radio- 
active waste  disposal,  and  defense  activi- 
ties in  unclaimed  areas. 

The  very  properties  which  would 
appear  to  make  adoption  of  the  occupa- 
tion theory  of  advantage  to  the  United 
States  (and  by  the  same  reasoning  to 
other  technologically  advanced  nations 
such  as  the  United  Kingdom,  USSR, 
France,  and  Japan)  would  probably 
make  it  unacceptable  to  the  less  ad- 
vanced states.  Their  lack  of  technologi- 
cal capability  would  permanently  freeze 
them  out  of  any  access  to  the  resources 
of  the  deep  ocean,  for  presumably  as 
their  technology  and  financial  resources 
would  increase,  so  too  would  those  of 
the  advanced  nations,  thus  leaving  the 
backward  states  with  only  the  "left- 
overs" for  their  occupation  and  claim. 
Fear  of  this-and  the  desire  that  future 
exploitation  of  the  seabed  should  pri- 
marily benefit  the  developing  nalions- 
pervaded  the  statement*  of  many  o\  the 
smaller  nations  during  the  debate  on  the 
Malta  resolution  at  the  Twenty-second 


Session  of  the  United  Nations  General 
Assembly. 19 

Thus,  although  adoption  of  a  regime 
based  on  the  res  nullius  doctrine  would 
appear  to  have  certain  favorable  features 
from  the  standpoint  of  the  United 
States,  its  acceptability  to  the  less  de- 
veloped states  would  appear  to  be 
highly  questionable. 

Res  Communis.  The  high  seas  are 
open  to  all  nations  and  no  state  may 
validly  purport  to  subject  any  part  of 
them  to  its  sovereignty. 20  Article  2  of 
the  High  Seas  Convention  lists  lour 
specific  freedoms  which  are  included 
within  the  doctrine  of  freedom  of  the 
high  seas,  but,  in  prefacing  the  listing  by 
the  term  inter  alia,  it  indicates  that  the 
list  does  not  exhaust  the  types  of 
activities  which  nations  are  free  to 
conduct  on  the  high  seas. 21  Included 
among  the  additional  types  of  activities 
are  naval  exercises,  including  gunfire, 
torpedo,  and  bombing  practices;  weap- 
ons testing;  waste  disposal;  and  research 
and  exploration. 22  All  activities  on  the 
high  seas  are  governed  by  the  general 
prescription  of  Article  2  that: 

These  freedoms,  and  others  which 
arc  recognized  by  the  general  principles 
of  international  law,  shall  be  exercised 
by  all  States  with  reasonable  regard  to 
the  interests  of  other  States  in  their 
exercise  of  the  freedom  of  the  high 
seas. 

The  device  which  has  insured  respect 
for  the  rights  of  others  in  an  area  not 
subject  to  the  jurisdiction  of  any  state  is 
the  doctrine  of  nationality  of  ships.  This 
doctrine  requires  that  a  ship  be  regis- 
tered in  some  state  as  a  prerequisite  to 
its  right  to  sail  on  the  high  seas.  The 
state  of  registry --the  flag  state-in  turn  is 
required  to  exercise  its  jurisdiction  over 
the  ship  and  crew  to  insure  their  com- 
pliance with  the  international  law  of  the 
high  seas. 23  On  the  high  seas,  the 
jurisdiction  of  the  flag  slate  is  ex- 
clusive.2  * 

The  freedom  of  the  high  seas  for  the 
lawful     use     of    all    nations    (but    for 
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appropriation  by  none)  has  given  rise  to 
the  use  of  the  term  res  omnium  com- 
munis or  res  communis,  that  is,  belong- 
ing to  all  states  equally,  as  being  descrip- 
tive of  the  legal  status  of  the  high  seas. 
Although  the  description  is  not  pre- 
cisely accurate,  it  will  be  used  in  the 
remainder  of  this  paper  as  a  shorthand 
means  of  referring  to  the  principles  of 
freedom  applicable  to  the  high  seas. 
Neither  the  phrase  res  communis  nor 
the  doctrine  of  freedom  means,  however, 
that  the  resources  of  the  sea  cannot  be 
appropriated  by  a  state  or  its  nationals. 
The  right  to  take  fish  from  the  high  seas 
provides  the  clearest,  and  most  firmly 
established,  example  that  the  seas' 
resources  can  be  appropriated.  What  the 
doctrine  does  mean  is  that  no  state  can 
appropriate  an  area  of  the  high  seas  for 
exploitation  solely  by  its  nationals.  The 
distinction  between  a  status  of  res  nul- 
lius  and  res  communis  is  that  in  the  case 
of  the  former,  certain  acts  may  vest  title 
to  a  particular  territory  or  area  in  a 
sovereign;  in  the  latter,  title  to  resources 
vests  upon  their  reduction  to  possession. 
Since  fish  and  other  resources  of  the 
high  seas  are  currently  harvested  in  this 
manner,  obviously  the  same  theory  pro- 
vides one  possible  regime  for  the  seabed 
beyond  the  continental  shelf. 

The  theory  behind  such  a  regime 
would  be  that  the  seabed  and  subsoil  of 
the  deep  oceans,  and  the  resources 
thereof,  are  a  "free  good,"  like  the  air 
we  breathe  or  the  fish  of  the  high  seas. 
The  basis  for  such  a  theory  is  the 
inexhaustibility  of  the  resource.  If  the 
resources  are  indeed  inexhaustible,  then 
there  is  no  need  for  exclusive  rights. 
McDougal  and  Burke  have  stated  the 
case  for  such  a  theory  thus: 

This  inclusive  access  to,  and  enjoyment 
of,  the  oceans  has  encouraged  the 
different  communities  and  peoples  to 
bring  their  particular  talents  and  re- 
sources to  bear  upon  the  production 
and  sharing  of  the  benefits  from  the 
oceans  and  has,  thus,  greatly  enhanced 
the  aggregate  base  values  available  to, 
and   employed    by,    the   general   com- 


munity for  such  purposes.  .  .  .  the 
vastness  and  the  immense  riches  of  the 
oceans  have  .  .  .  facilitated  the  develop- 
ment in  high  degree  of  joint,  non- 
competitive and  cooperative,  strategies, 
characterized  by  a  minimum  of  mutual 
interference  and  deprivation.  The  out- 
comes of  this  inclusive,  cooperative 
enjoyment  of  the  oceans,  as  demon- 
strated in  recent  centuries,  have  been 
genuinely  integrative--with  all  peoples 
gaining  and  none  losing-in  an  enor- 
mous production  of  goods  and  services 
for  all  mankind.25 

Not  everyone  is  as  sanguine  as  Mc- 
Dougal and  Burke  as  to  the  results  of 
uncontrolled,  shared  use  of  the  seas. 
The  long  list  of  depleted  stocks  of  fish 
provides  ample  evidence  that  at  least  the 
living  resources  of  the  sea  are  not 
inexhaustible. 2 6  Examples  from  nonsea 
areas  would  also  suggest  that  the  un- 
regulated use  of  resources  leads  to  waste 
and  in  some  cases  exhaustion.  For 
example,  until  the  first  quarter  of  the 
present  century,  western  grazing  lands 
were  treated  as  common  property  re- 
sources, a  treatment  that  was  initially 
established  because  it  was  believed  they 
were  inexhaustible. 27  Similarly,  un- 
regulated exploitation  of  petroleum 
resources  in  the  early  stages  of  large- 
scale  use  of  that  resource  resulted  in 
highly  wasteful  practices. 28  And  every 
American  schoolchild  learns  of  the  ex- 
tinction of  the  passenger  pigeon  and 
near  extermination  of  the  buffalo  by 
uncontrolled  hunting. 

But  even  assuming  inexhaustibility  of 
resources,  there  is  another  problem  with 
respect  to  a  regime  of  freedom  of 
exploitation  of  the  seabed.  The  key 
element  of  a  regime  which  would  favor 
exploitation  of  the  resources  would  be 
assurance  that  the  entrepreneur  would 
have  sufficient  exclusivity  so  that  he 
would  have  a  reasonable  opportunity  to 
recover  the  costs  of  his  investment  and 
make  a  profit.  If  the  mineral  resources 
are  really  so  vast  as  to  make  room  for 
all,  their  commercial  value  varies  with 
the  composition  and  concentration  of 
nodules,  their  depth,  and  the  proximity 
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to  operating  bases  and  markets. 29  Thus, 
there  would  be  competition  to  harvest 
or  exploit  those  of  the  greatest  eco- 
nomic value.  The  concentration  of  the 
fishing  fleets  of  many  nations  in  the 
areas  of  richest  catches,  such  as  the 
Grand  Hanks  of  Newfoundland  and  the 
waters  around  Iceland,  provides  an 
example  of  the  natural  consequences  of 
such  a  regime. 

While  the  process  of  accommodation 
could  work  for  fisheries,  there  is  prob- 
ably less  chance  that  it  would  for 
exploitation  of  seabed  resources.  The 
economics  of  the  two  situations  are 
quite  different.  Calculations  based  on 
Mero's  studies  of  manganese  nodule 
deposits  have  indicated  that  an  entrepre- 
neur would  probably  require  exclusive 
rights  to  an  area  of  at  least  1,000  square 
miles  to  make  exploitation  of  manga- 
nese nodules  economically  feasible. 30 
Mining  or  drilling  into  the  subsoil  would 
be  even  more  expensive,  with  an  even 
greater  requirement  for  exclusivity  to 
make  the  venture  potentially  profitable. 

The  foregoing  discussion  of  the  res 
communis  theory  has  concentrated  on 
the  resource  exploitation  aspect  of  the 
problem  because  that  would  be  the 
activity  most  affected  by  adoption  of 
such  a  regime  for  the  seabed  and  sub- 
soil. If  this  theory  were  adopted,  other 
activities  on  the  seabed  could  be  carried 
out  in  the  same  manner  as  they  are 
carried  out  on  the  high  seas  today.  Each 
nation  and  its  nationals  would  be  free  to 
conduct  lawful  activities,  subject  only 
to  the  laws  of  the  "flag  state"  and  to 
the  rights  of  others  likewise  engaged  in 
lawful  projects. 31  These  activities- 
research  and  exploration,  fishing,  waste 
disposal,  defense  activities,  etc. -are  in- 
clusive rather  than  exclusive  in  nature. 
They  are,  additionally,  the  types  of 
activities  that  states  have  traditionally 
carried  out  on  the  high  seas  without  the 
necessity  of  a  national  or  international 
jurisdiction  over  the  area  in  which  I  hey 
arc  conducted.  Controversies  and  com- 
peting    uses     have    been     worked    out 


through  an  accommodative  process 
which,  although  far  from  perfect,  has 
generally  kept  the  high  seas  free  for  the 
lawful  use  of  all.  Thus,  activities  other 
than  resource  exploitation  would  appear 
to  be  favored  by  a  res  communis  regime 
for  the  seabed. 

If,  however,  the  exploitation  of  the 
seabed's  resources  should  become  the 
dominant  activity,  interaction  between 
such  exploitation  and  the  other  activi- 
ties might  have  adverse  effects  on  the 
latter.  For  example,  drags,  dredges,  drill 
rigs,  and  the  like  might  have  an  adverse 
effect  on  the  use  of  the  same  area  of  the 
seabed  for  defense  activities  or  research 
activities,  or  might  require  restrictions 
on  the  use  of  the  high  seas  themselves  to 
protect  the  sea  bottom  activity.  Wheth- 
er mutual  accommodation  could  occur 
in  such  circumstances  is  conjectural. 
Obviously,  in  the  absence  of  some  au- 
thority over  the  area-either  national  or 
international-failure  of  accommodation 
is  a  distinct  possibility. 

A  res  communis  regime  would  appear 
to  be  advantageous  to  the  United  States 
from  several  standpoints.  Probably  the 
foremost  is  that  activities  conducted  by 
other  states,  no  matter  how  extensive  or 
long  continued,  would  not  lead  to  the 
establishment  of  claims  to  jurisdiction 
by  such  states.  Thus,  the  right  of  the 
United  States  to  continued  use  of  the 
seabed  for  a  wide  range  of  current 
activities  would  be  protected.  Addition- 
ally, as  the  leader  in  underwater  tech- 
nology, the  United  States  has  a  valid 
interest  in  preserving  the  availability  of 
the  maximum  area  of  sea  bottom  for 
future  exploitation  by  its  nationals.  A 
regime  which  would  prevent  the  asser- 
tion of  national  claims  would  obviously 
serve  this  end.  Once  commercial  exploi- 
tation of  the  mineral  resources  of  the 
sea  bottom  begins,  however,  a  regime 
which  would  not  protect  the  first  entre- 
preneur in  an  area  against  "claim 
junipers"  would  create  little  incentive 
for  imaginative  and  risky  ventures. 

From   an   international  viewpoint,  a 
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regime  based  on  the  res  communis 
theory  would  probably  have  little  at- 
traction, particularly  to  the  less-devel- 
oped nations  of  the  world.  Just  as  in  the 
res  nullius  concept  all  of  the  benefits 
derived  from  exploitation  of  the  seabed 
would  flow  to  the  technologically  ad- 
vanced states.  The  less-developed  states 
would  receive  little  or  no  benefit  from 
it.  Thus,  this  theory  would  probably  be 
unacceptable  to  such  states. 

Coastal  State  Jurisdiction.  Under  the 
present  state  of  the  law,  the  sea's 
bottom  beyond  the  limit  of  the  conti- 
nental shelf  is  not  subject  to  the  claim 
of  any  state.  However,  a  scheme  which 
would  vest  jurisdiction  in  the  coastal 
state  is  one  of  the  possible  regimes 
which  merits  consideration  in  any 
examination  of  alternative  regimes. 

Coastal  state  jurisdiction  has  con- 
siderable appeal.  The  exploitabilily  cri- 
terion of  the  Continental  Shelf  Conven- 
tion provides  its  natural  basis.  If  it  is 
assumed  that  the  exploitability  criterion 
could  be  extended  outward  beyond  the 
limit  of  the  continental  shelf,  it  would 
follow,  by  analogy  to  Article  1  of  the 
Continental  Shelf  Convention,32  that  as 
any  coastal  state  acquired  the  capability 
to  exploit  to  a  greater  depth,  all  coastal 
claims  would  be  extended  outward  to 
equal  depth. 33  Assuming  the  eventual 
capability  of  exploitation  of  even  the 
deepest  ocean  floor,  the  final  result 
would  be  that  the  entire  ocean  bed 
would  belong  to  the  coastal  states  of  the 
world. 

Under  the  foregoing  theory,  the 
claims  of  opposite  coastal  states  would 
eventually  meet,  which  raises  the  ques- 
tion where  the  boundary  between  them 
would  lie.  Article  6  of  the  Continental 
Shelf  Convention  provides  the  answer: 

1.  Where  the  same  continental  shelf 
is  adjacent  to  the  territories  of  two  or 
more  States  whose  coasts  are  opposite 
each  other,  the  boundary  of  the  conli- 
nental  shelf  appertaining  to  such  States 
shall  be  determined  by  agreement  be- 
tween them.  In  the  absence  of  agree- 


ment, and  unless  another  boundary  is 
justified  by  special  circumstances,  the 
boundary  is  the  median  line,  every 
point  of  which  is  equidistant  from  the 
nearest  points  of  the  baselines  from 
which  the  breadth  of  the  territorial  sea 
of  each  State  is  measured. 

Paragraph  2  of  the  same  Article  pre- 
scribes an  identical  formula  for  estab- 
lishing the  boundary  between  adjacent 
states. 

The  principal  advantage  of  such  a 
regime  would  be  its  simplicity.  Al- 
though there  might  be  some  problems  in 
determining  exactly  what  is  meant  by 
exploitability  ,34  the  delineation  and 
administration  of  national  claims  under 
this  theory  would  be  relatively  simple 
compared  to  the  other  regimes  ex- 
amined. Demarcation  of  outer  boun- 
daries would  follow  the  isobath  and 
could  easily  be  drawn  on  hydrographic 
charts.  If  technology  does  eventually 
permit  exploitation  to  the  deepest  parts, 
the  equidistance  principle  provides  a 
workable  mechanical  method  of  draw- 
ing boundaries  in  the  absence  of  an 
agreement. 

An  appreciation  of  the  result  of  a 
coastal  state  regime  with  boundaries 
delineated  in  accordance  with  the  fore- 
going principles  can  be  gained  by 
examining  Figure  2,  which  is  a  chart  of 
a  portion  of  the  North  Atlantic  Ocean 
showing  national  seabed  boundaries 
extended  to  their  maximum  limits  and 
drawn  in  accordance  with  the  equi- 
distance principle.  What  immediately 
strikes  the  observer  is  the  predominant 
role  played  by  islands.  Under  the  Conti- 
nental Shelf  Convention,  islands  have 
the  same  basis  for  claims  to  the  seabed 
and  subsoil  as  do  continental  mainlands. 
Although  not  shown  in  Figure  2,  even 
such  insignificant  dots  as  Clipperton 
Island,  Ascension  Island,  St.  Helena 
Island,  Tristan  de  Cunha  and  South 
(icortiia  would  serve  as  bases  for  larjie 
national  claims.  The  United  States 
would  be  able  to  claim  vast  areas  of  the 
Pacific  because  of  the  location  of  the 
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Hawaiian  Islands.  In  the  Atlantic,  how- 
ever, foreign  offshore  islands  would  be  a 
barrier  to  very  extensive  claims. 

A  regime  which  divided  up  the 
seabeds  according  to  this  system  would 
probably  be  conducive  to  maximum 
exploration  and  exploitation  of  the 
natural  resources  of  the  seabed.  Each 
coastal  state  could  grant  the  exclusive 
rights  which  have  been  found  to  be  a 
necessary  precondition  to  commercial 
ventures  for  mining  of  the  seabed.  If  the 
coastal  state  did  not  care  to  exploit  the 
seabed  itself--or  did  not  have  the  tech- 
nological capability-it  could  license 
foreign  companies  and  extract  a  royalty 
income.  The  promise  of  a  monetary 
return  to  the  licensing  state  would 
probably  serve  as  the  necessary  spur  to 
encourage  rapid  development  of  under- 
sea resources. 

Other  types  of  activities  on  the  sea- 
bed, however,  might  be  severely  ham- 
pered. As  Dr.  Wilbert  Chapman  has 
pointed  out,  assertions  of  special  pur- 
pose jurisdictions  by  coastal  states  over 
areas  of  the  high  seas  tend  to  ripen  into 
general  jurisdictions. 3 5  The  history  of 
the  continental  shelf  claims  by  other 
states  following  the  Truman  Proclama- 
tion in  1945  illustrates  this  phe- 
nomenon. Although  the  Truman  Procla- 
mation asserted  only  a  special  purpose 
jurisdiction  for  the  purpose  of  exploit- 
ing the  natural  resources  of  the  shelf, 
the  claims  asserted  by  a  number  of 
other  states  were  not  so  narrowly  de- 
fined. In  some  cases  they  were  all 
inclusive,  asserting  full  sovereignty  over 
the  seabed,  the  superjacent  waters,  and 
the  airspace  above  them. 36  Thus,  a 
major  drawback  of  a  coastal  state  re- 
gime over  the  deep  ocean  floor  would 
be  the  possible  creation  of  a  con- 
glomeration of  "national  lakes"  in 
which  the  traditional  freedom  of  the 
high  seas  would  have  shrunk  to  only  a 
shadow  of  its  former  self. 

A  second  drawback  would  be  the 
probable  opposition  of  the  U.S.S.R.  The 
coastal   state   approach    would    provide 


practically  no  gains  to  the  U.S.S.R. 
other  than  a  small  portion  of  the  North- 
west Pacific  and  the  Barents  and  Arctic 
Oceans.  It  seems  unreasonable  to  expect 
that  the  Soviet  Union  would  agree  to  a 
regime  in  which  it  gained  so  little  and 
others  gained  so  much.  Without  the 
agreement  of  the  Soviet  Union,  it  does 
not  seem  possible  that  a  viable  regime 
would  result. 

Finally,  because  the  results  of  the 
coastal  state  regime  are  so  uneven  in  the 
distribution  of  benefits,  it  appears  un- 
likely that  it  could  receive  anything 
approaching  a  consensus  in  the  world 
community.  Inland  states,  of  course, 
would  receive  no  benefits.  States  with 
only  short  coastlines,  or  whose  coast- 
lines are  of  a  concave  configuration, 
would  generally  receive  little.  Islands 
would  be  the  big  gainers,  and  in  many 
cases  they  are  not  at  all  well  situated, 
politically,  economically,  or  technologi- 
cally, to  do  the  best  job  of  exploiting 
the  undersea  resources. 

In  sum,  therefore,  although  coastal 
state  jurisdiction  has  a  considerable 
superficial  attraction,  it  has  a  number  of 
drawbacks  which  make  its  adoption  as  a 
regime  for  the  deep  ocean  bed  less  than 
ideal. 

International  Jurisdiction.  Sugges- 
tions for  the  establishment  of  an  inter- 
national regime  for  the  deep  ocean  bed 
have  come  from  a  number  of  sources- 
private  individuals, 37  study  groups  and 
commissions,****  government  officials, 39 
and  governments  themselves. 40  Such 
suggestions  have  varied  in  their  details 
but  have  generally  included  the  follow- 
ing core  elements: 

(1)  Vesting  of  jurisdiction  over  the 
seabed  and  subsoil  beyond  the  edge  of 
the  continental  shelf  in  the  United 
Nations    or    in    a   special    international 

agency; 

(2)  Establishment  of  the  principle 
that  the  seabed  and  subsoil  beyond  the 
continental  shelf  are  not  subject  to 
appropriation  by  any  state; 
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(3)  Leasing  or  licensing  of  private 
exploitation  of  the  resources  of  the 
seahed  and  subsoil  by  the  international 
agency ;  and 

(4)  In  several  proposals,  reservation 
of  the  seabed  solely  for  peaceful  pur- 
poses. 

The  discussion  of  methods  for  bring- 
ing such  arrangements  into  being  is 
reserved  for  Chapter  V.  The  discussion 
in  this  section  considers  the  advantages 
and  disadvantages  that  might  be  antici- 
pated from  such  a  regime. 

The  Commission  to  Study  the 
Organization  of  Peace,  the  research  af- 
filiate of  the  United  Nations  Association 
of  the  United  States,  which  is  one  of  the 
proponents  of  an  international  jurisdic- 
tion for  the  ocean's  floor,  lists  six 
principal  advantages  which  it  says  will 
flow  from  such  a  regime.  They  are: 

(1)  It  would  avoid  controversy 
among  nations  arising  from  conflicting 
claims  to,  and  appropriative  uses  of,  the 
uncommitted  areas  of  the  earth; 

(2)  It  would  insure  the  economically 
most  effective  use  of  the  natural  re- 
sources of  the  sea; 

(3)  It  would  prevent  military  use  of 
the  seabed; 

(4)  It  would  avoid  contamination  of 
the  seas; 

(5)  It  would  insure  that  all  nations 
would  profit  by  the  opportunities  and 
potential  resources;  and 

(6)  It  would  provide  the  United  Na- 
tions with  an  independent  source  of 
income  (from  licensing  and  registration 
fees).41 

The  foregoing  list  of  advantages 
seems  to  include  all  of  the  important 
ones  claimed  by  the  other  proponents 
of  an  international  regime.  The  empha- 
sis given  to  one  or  another  has  varied 
considerably,  however.  The  proposal  of 
Malta  at  the  22nd  session  of  the  General 
Assembly  put  primary  emphasis  on  the 


necessity  of  preventing  the  utilization  of 
the  seabed  for  military  purposes  and  on 
the  benefit  which  the  United  Nations 
would  derive  from  the  income  received, 
which,  in  turn,  could  be  used  for  the 
benefit  of  the  developing  nations. 42 
Senator  Pell  gives  primacy  to  the  need 
to  provide  for  order  to  foster  rapid 
technological  breakthrough  which  he 
believes  is  imminent. 43  Quincy  Wright 
assigns  equal  weight  to  the  promotion 
of  world  peace,  efficient  exploitation, 
and  equitable  opportunity  among 
nations. 44 

The  resolution  of  the  Government  of 
Malta  at  the  22nd  General  Assembly 
provoked  a  flurry  of  interest  in  the  U.S. 
Congress  in  the  fall  of  1967.  Fifteen 
resolutions  were  introduced  in  the 
House  of  Representatives  in  opposition 
to  vesting  title  to  the  ocean  floor  in  the 
United  Nations.45  In  the  Senate  three 
resolutions  were  introduced,  one  oppos- 
ing an  international  regime  and  two 
favoring  it.46  Committees  in  both 
Houses  have  held  hearings  on  the  sub- 
ject, at  which  the  proponents  and 
opponents  were  heard.  The  primary 
objection  of  the  opponents  was  not 
substantive  but  procedural.  Roth 
governmental  and  nongovernmental 
witnesses  asserted  that  knowledge  about 
the  ocean  depths  was  at  present  too 
primitive;  and  incomplete  to  permit  ad- 
vocacy of  any  substantive  regime  for  the 
deep  ocean  bed.  The  spokesman  for  the 
Department  of  State,  for  example, 
stated: 

All  of  us  in  a  sense  are  groping  in  an 
area  in  which  not  much  has  been  done. 
We  are  certainly  unclear  as  to  the 
possibilities  economically.  We  surely 
don  t  know  as  yet  precisely  what  the 
security  implications  arc.  There  is  so 
much  work  to  be  done  that  it  would 
clearly  be  a  mistake  to  proceed  to 
develop  conclusions  at  this  time.*' 

The    Assistant   Secretary   o(  Interior 

staled   the   position   of   his  Department 

thus: 

The  Department  recognizes  that  the 
United  Nations  is  a  suitable  forum  for 
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development  of  international  law  for 
use  of  the  oceans'  resources.  We  believe 
that  in  the  present  state  of  our  knowl- 
edge of  the  resource  of  the  deep-sea 
bed  and  the  problems  that  may  be 
involved  it  is  premature  to  consider 
international  control  over  these  re- 
sources, and  for  that  reason  we  do  not 
support  the  treaty  as  proposed  by 
Malta.48 

The  Assistant  Secretary  of  the  Navy, 
representing  the  Department  of  De- 
fense, stated: 

...  it  is  much  too  early  in  our  knowl- 
edge and  understanding  of  the  nature 
of  deep  ocean  resources  and  of  the 
technology  that  will  be  required  to 
exploit  them  for  us  to  consider  major 
legal  questions  regarding  its  exploita- 
tion and  ownership,  certainly  too  early 
for  us  to  think  that  we  would  know 
what  we  were  doing  if  we  were  to  take 
action  to  vest  control  of  ocean  re- 
sources in  an  international  body  in  a 
specific  way. 49 

The  representatives  of  the  Executive 
Branch  of  the  Government,  who  raised 
objections  on  the  basis  of  prematurity, 
refused  to  suggest  any  alternative  re- 
gimes which  the  Government  might 
support.  Some  of  the  Congressional  and 
private  witnesses,  however,  in  addition 
to  echoing  the  doubts  expressed  by 
administration  witnesses,  did  point  out 
what  they  believed  were  substantive 
objections  to  an  international  regime. 

(1)  Internationalization  of  the  deep 
ocean  bed  would  amount  to  a  giveaway 
of  United  States  rcsources;50 

(2)  Nations  are  capable  of  working 
out  shared  use  arrangements  and  resolv- 
ing any  disagreements  by  mutual  accom- 
modation without  the  necessity  of  an 
international  body  assuming  jurisdic- 
tional and 

(3)  An  international  administering 
agency  with  its  attendant  bureaucracy 
would  retard  technological  progress  in 
exploration  and  exploitation  of  the  sea- 
bcd.52 

In  examining  the  various  claimed 
advantages  and  objections  to  an  interna- 


tional regime,  it  is  important  to  recog- 
nize, first,  that  the  objection  of  pre- 
maturity, which  is  the  one  most  fre- 
quently raised,  is  not  an  objection  to  an 
international  regime  per  se.  Rather,  it  is 
an  expression  of  a  governmental  posi- 
tion that  it  is  too  early  for  the  United 
States  to  take  a  firm  position  on  any 
regime  for  the  deep  seabed.  The  reason 
it  appeared  to  be  an  objection  to  inter- 
nationalization was  that  it  was  the  Malta 
proposal  for  an  international  regime 
which  occasioned  the  debate  on  the 
subject.  Thus,  insofar  as  this  is  an 
objection  to  internationalization,  it  is 
also  an  objection  to  any  of  the  alterna- 
tive regimes  which  have  been  discussed. 

With  respect  to  the  advantages 
claimed  for  an  international  jurisdiction, 
it  is  important  to  recognize  that  some  of 
them  presuppose  the  acceptance  by  the 
world  community  of  the  principles 
advocated.  For  example,  the  claim  that 
an  international  regime  would  prevent 
military  use  of  the  seabed  assumes 
agreement  on  making  the  seabed  a 
weapon-free  area.  Yet,  in  the  U.N. 
debates  on  the  Malta  resolution,  the 
United  States  and  U.S.S.R.  indicated 
coolness  to  this  aspect  of  the  proposi- 
tion, seemingly  expressing  a  preference 
for  treating  this  aspect  within  the  over- 
all framework  of  disarmament  rather 
than  in  connection  with  a  discussion  of 
the  oceans. ^  3  It  is  obvious  that  any 
regime  which  did  not  obtain  the  con- 
currence of  these  two  superpowers 
would  be  meaningless. 

Apart  from  this  caveat,  it  should  be 
pointed  out  that  an  international  regime 
does  offer  genuine  advantages.  An  inter- 
national licensing  and  rulemaking  body 
could  promote  the  orderly  exploration 
and  exploitation  of  the  ocean  floor.  The 
objection  that  an  international  agency 
would  be  an  obstacle  to  such  explora- 
tion and  exploitation  is  conjectural.  The 
history  of  international  administration 
in  such  fields  as  civil  aviation,  tele- 
communications, postal  affairs,  ami 
other    functional     matters    within    the 
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competence  of  the  Economic  and  Social 
Council  of  the  United  Nations  and  the 
specialized  agencies  is  one  of  generally 
harmonious  and  fruitful  progress.  In  the 
case  of  exploitation  of  seahed  resources, 
there  would  be  the  added  incentive  that 
the  U.N.  agency  would  be  deriving  an 
independent  income  from  its  grants  of 
exploitative  rights--an  arrangement 
which  would  be  conducive  to  establish- 
ing simple  and  expeditious  procedures 
for  granting  such  rights. 

The  idea  that  an  international  regime 
would  insure  that  all  nations  draw  bene- 
fits may  be  overoptimistic.  Although  an 
independent  income  for  the  United  Na- 
tions would  be  of  indirect  value  to  all 
nations,  those  that  would  profit  most, 
by  being  involved  in  the  actual  exploita- 
tive operations,  would  probably  be  the 
same  nations  that  would  be  involved  in 
such  operations  under  any  possible  re- 
gime, i.e.,  those  with  the  technological 
and  financial  resources  to  embark  on 
the  expensive  programs  involved.  Even 
for  them,  the  day  when  any  large-scale 
profits  are  derived  may  still  be  some 
distance  into  the  future. 

As  far  as  U.S.  interests  arc  con- 
cerned, the  allegations  that  the  adoption 
of  an  international  regime  would  be  a 
"giveaway"  appear  to  be  overstated. 
Since  at  the  present  time  no  nation  has 
a  valid  claim  to  the  seabed  beyond  the 
continental  shelf,  the  United  States,  in 
agreeing  to  international  jurisdiction 
over  the  seabed,  would  not  be  giving 
away  any  of  its  rights.  Furthermore,  as 
the  most  advanced  nation  in  undersea 
technology,  the  United  States  and  its 
citizens  would  find  a  leading  role  in  the 
exploitation  of  the  deep  ocean  under 
any  of  the  alternative  regimes.  Assuming 
that  any  jurisdiction  vested  in  an  inter- 
national body  would  be  no  more  exten- 
sive than  that  currently  exercised  by 
coastal  states  over  the  continental  shelf 
-i.e.,  sovereign  rights  to  explore  and 
exploit  the  natural  resources-activities 
not  interfering  with  exploitative  activi- 
ties would  not  be  hampered  and  could 


be  carried  on  by  any  nation  with  essen- 
tially the  same  freedom  as  exists  today. 
As  a  final  comment  on  this  regime,  it 
appears  that,  despite  the  apparent  un- 
willingness of  subordinate  U.S.  officials 
to  commit  themselves  in  any  specific 
way  except  that  much  more  work  must 
be  done  before  the  United  States  can 
take  a  position,  a  1966  statement  by  the 
President  indicates  a  marked  leaning  in 
the  direction  of  an  international  regime. 
In  an  address  at  the  commissioning  of 
the  oceanographic  research  ship  Ocean- 
ograpiier  on  13  July  1966,  he  stated: 

.  .  .  under  no  circumstances,  we  be- 
lieve, must  we  ever  allow  the  prospects 
of  rich  harvest  and  mineral  wealth  to 
create  a  new  form  of  colonial  competi- 
tion among  the  maritime  nations.  We 
must  be  careful  to  avoid  a  race  to  grab 
and  to  hold  the  lands  under  the  liigh 
seas.  We  must  ensure  that  the  deep  seas 
and  the  ocean  bottoms  are,  and  re- 
main, the  legacy  of  all  human 
beings.  54 

In  his  statement  before  the  First 
Committee  of  the  General  Assembly  on 
November  8,  1967,  Ambassador  Gold- 
berg quoted  the  President's  statement 
and  then  added: 

This  means,  in  our  view,  that  the 
deep  ocean  floor  should  not  be  a  stage 
for  competing  claims  of  national  sover- 
eignty. Whatever  legal  regime  for  the 
use  of  the  deep  ocean  floor  may 
eventually  be  agreed  upon,  it  should 
ensure  that  the  deep  ocean  will  be 
open  to  exploration  and  use  by  all 
states,  without  discrimination. 55 

Thus,  although  only  a  bare  frame- 
work has  been  traced  out,  the  United 
States  appears  to  have  committed  itself 
to  the  principle  of  ruling  out  purely 
national  claims  to  portions  of  the  sea- 
bed. 

Summary.  The  four  bases  for  a  re- 
gime of  the  ocean  bottom  which  have 
been  examined  do  not  exhaust  all  of  the 
possible  bases  for  such  a  regime.  An 
entirely  novel  approacli  might  be  adopt- 
ed-or  perhaps  a  composite  regime  in- 
corporating features  of  one  or  more  of 
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the  several  jurisdictional  models  dis- 
cussed. For  example,  there  might  be  a 
possibility  of  a  regime  which  would 
recognize  national  claims  to  the  seabed 
but  establish  an  international  agency  or 
mechanism  for  recording  of  claims  and 
settlement  of  disputes.  The  four  re- 
gimes, however,  embrace  the  best  de- 
fined models  within  the  range  of  pos- 
sible jurisdictional  arrangements.  The 
res  nullius  and  coastal  state  approaches 
would  lead  to  national  jurisdiction  over 
segments  of  the  seabed;  the  interna- 
tional approach  would  lead  to  an  inter- 


national body  having  jurisdiction  of 
sorts;  the  res  communis  approach  would 
not  vest  jurisdiction  over  the  seabed  per 
se  but  would  lead  to  control  of  seabed 
activities  by  the  "flag  state"  of  the 
vessel  or  structure.  By  focusing  on  the 
four  approaches  it  has  been  possible  to 
examine  the  full  range  of  jurisdictional 
problems  in  relation  to  the  various 
activities  foreseen  for  the  ocean  floor. 
As  has  been  seen,  each  model  has 
certain  advantages  and  is  accompanied 
by  certain  drawbacks.  Table  I  sum- 
marizes the  results  of  that  examination. 


Table  1.-Summary  of  Jurisdictional  Model  Examination 


Jurisdictional  Models 

Contexts 

Res 
Nullius 

Coastal 
Res                   State 
Communis      Juris. 

Internat. 
Juris. 

(A) 

Type  of  activity 

Exploitation  of 
natural  resources 

+ 

+ 

+ 

Exploration  and 
research 

+ 

+ 

+ 

Defense 
activities 

+ 

+ 

?a 

Disposal  of 
wastes 

+ 

+                  + 

?a 

(B) 

Other  Important 
aspects 

Advantage  to 
United  States 

+ 

+ 

T3 

Advantage  to 
U.S.S.R. 

? 

+ 

?a 

Acceptability  to 
developing  nations 

. 

tb 

+ 

Enhancement  of 
orderly  relations 
between  states 

- 

- 

+ 

Key: 

+  =  favorable 
-  =  unfavorable 
?=  unknown  or 

conjectural 

aWhether  favorable  or  unfavorable  would  depend  on  nature  of  the 
international  regime. 

^Probably  acceptable  to  those  with  extensive  coastlines  and  to  island 
states;  probably  unacceptable  to  others. 


484 


V--ALTERNATIVE  PROCEDURES 

FOR  ESTABLISHING  A 

LEGAL  REGIME 

Having  examined  the  alternative  re- 
gimes that  might  be  applied  to  the 
seabed  and  subsoil  of  the  deep  ocean 
beyond  the  limits  of  the  continental 
shelf,  it  is  appropriate  to  examine  the 
procedural  means  by  which  a  regime 
might  be  brought  into  being.  It  will  be 
the  purpose  of  this  chaper  to  consider 
several  of  these  procedures,  primarily 
from  the  viewpoint  of  actions  open  to 
the  United  States. 

The  procedure  which  has  received 
the  most  public  notice  in  recent  months 
is  the  negotiation  of  an  international 
multilateral  treaty  for  the  ocean  floor 
under  the  auspices  of  the  United  Na- 
tions. This  was  the  approach  suggested 
by  the  Government  of  Malta  in  its 
proposal  in  the  22nd  General  Assembly 
of  the  United  Nations.  A  second  ap- 
proach might  be  based  on  a  unilateral 
proclamation  by  the  United  States  as- 
serting a  claim  to  certain  rights,  in  a 
manner  similar  to  the  Truman  Proclama- 
tion on  the  continental  shelf,  or  pro- 
claiming U.S.  adherence  to  some  other 
principle.  A  third  approach  could  be 
dubbed  the  "wait  and  see"  method. 1 

Negotiation  of  an  International 
Treaty.  Most  of  the  suggestions  for 
negotiation  of  a  multilateral  treaty  to 
establish  a  seabed  regime  have  been 
coupled  with  the  proposal  that  the 
treaty  should  also  establish  the  jurisdic- 
tion of  an  international  body  over  the 
seabed  and  subsoil.  The  policy  of  seek- 
ing a  treaty,  however,  need  not  neces- 
sarily lead  to  a  particular  type  of 
regime.  The  Continental  Shelf  Conven- 
tion, which  created  national  jurisdiction 
over  portions  of  the  seabed,  resulted 
from  an  international  conference.  The 
High  Seas  Convention,  which  confirmed 
the  principle  of  freedom  of  the  high  seas 
for  the  use  of  all  nations,  resulted  from 
the  same  international  conference.  As 
will  be  seen  below,  however,  the  means 


adopted  for  creating  a  legal  regime  may 
have  some  influence  on  the  nature  of 
the  regime  which  results. 

The  precedents  most  frequently  cited 
for  an  ocean  bed  treaty  are  the  treaties 
governing  Antarctica2  and  outer  space,3 
particularly  the  latter.  Those  who  urge 
early  negotiations  for  a  treaty  on  the 
ocean  bed  see  an  analogy  between  the 
situations  which  confronted  the  world's 
decision  makers  in  dealing  with  the  issue 
of  competing  claims  and  uses  of  outer 
space  and  Antarctica  and  what  has 
sometimes  been  called  "inner  space. "'* 
They  point  out  that  by  sitting  down 
together  around  a  conference  table,  the 
nations  of  the  world  were  able  to 
remove  these  vexing  problems  from  the 
arena  of  international  competition  and 
create  a  basis  for  peaceful  cooperation 
among  nations.  Whether  these  two 
treaties  did,  in  fact,  accomplish  as  much 
as  has  been  claimed  for  them  is  some- 
what open  to  question. 5  Nevertheless, 
assuming  arguendo,  that  the  two  treaties 
did  settle  troublesome  problems,  the 
situational  similarities  between  the  sea- 
bed and  these  other  two  environments 
are  not  necessarily  so  jireat  as  to  surest 
that  the  same  procedure  would  be 
equally  applicable  to  it.  Perhaps  the 
most  significant  distinction  is  the  dif- 
ference in  the  world  community's  per- 
ception as  to  the  value  of  the  spaces 
involved.  In  the  cases  of  Antarctica  and 
outer  space,  only  the  prospect  of  gain- 
ing scientific  knowledge  was  involved; 
not  of  that  productive  use  or  economic 
gain  from  their  exploitation.^  On  the 
other  hand,  there  is  a  general  belief 
among  those  who  advocate  negotiation 
of  an  ocean  floor  treaty  now  that  there 
are  vast  riches  on  the  deep  ocean  floor 
merely  waiting  for  the  enterprising 
businessman. 7  Although  this  belief  is 
probably  greatly  overoptimistic  (at  least 
for  the  near  term),  it  pervades  the 
discussion  of  the  subject  and  provides 
one  oi  the  significant  impulses  for  the 
drive  toward  negotiation. 

A  second  important  distinction  is  the 
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differing  knowledge  of  Hie  environ- 
ments involved.  In  comparison  to  more 
hospitable  land  areas  of  the  world, 
man's  knowledge  of  the  Antarctic  is 
limited.  Yet  many  nations  have  carried 
out  extensive  exploration  and  research 
there  for  several  decades,^  apparently  of 
sufficient  scope  and  depth  to  assure  the 
nations  principally  concerned  that  they 
would  not  subject  their  interests  to  very 
severe  risks  by  putting  the  issue  to  an 
international  negotiation. 9  With  respect 
to  outer  space,  despite  the  fact  that 
man's  explorations  really  began  only 
about  a  decade  ago,  the  intensity  of  the 
effort  during  that  decade  has  likewise 
created  a  vast  amount  of  knowledge.  In 
addition,  during  this  short  period,  a 
considerable  body  of  international  pre- 
cedent had  already  been  built  up  re- 
flecting the  degree  of  mutual  tolerance 
of  inclusive  uses  of  space  which  the 
principal  powers  would  accept.  U.S. 
Ambassador  to  the  United  Nations 
Arthur  Goldberg  has  stated  that  the 
U.N.  sponsored  treaty  on  outer  space 
evolved  from  a  perception  of  common 
interests  "...  on  the  basis  of  ex- 
perience .  .  .  [which  gradually  crystal- 
lized into  binding  rules  of  law. "10  But 
he  also  suggested  that  "...  both  coun- 
tries resisted  the  injection  of  questions 
which,  though  important  and  logically 
related  to  the  agreed  principles,  were 
not  ripe  for  international  negotia- 
tion-such as  the  delimitation  of  outer 
space  and  the  exploitation  of  resources 
on  celestial  bodies."!  1 

In  agreement  with  the  testimony  of 
U.S.  officials  in  Congressional  hearings 
discussed  in  Chapter  IV,  the  status  of 
the  deep  seabed  may  be  more  analogous 
to  those  issues  referred  to  by  Ambas- 
sador Goldberg  as  "not  ripe  for  interna- 
tional negotiation"  than  to  those  which 
were  covered  in  the  Outer  Space  Treaty. 
In  a  more  general  vein,  Ambassador 
Arthur  II.  Dean,  speaking  from  his 
experience  as  the  chief  V.S.  delegate  at 
a  number  of  important  international 
conferences,    including    the    1958    and 


I960  U.N.  Law  of  the  Sea  Conferences 
and  several  yeart  as  the  chief  U.S. 
disarmament  negotiator,  has  stated: 

There  is  an  understandable  reluc- 
tance on  the  part  of  national  govern- 
ments to  enter  into  agreements  with 
other  countries  binding  them  irre- 
vocably to  future  action  or  inaction. 
Circumstances,  science,  and  technology 
change,  and  nations  should  not  always 
assume  obligations  into  the  indefinite 
future  for  better  or  for  worse.  As  a 
general  rule,  therefore,  most  nations 
prefer  to  work  out  ad  hoc  arrange- 
ments with  other  countries  rather  than 
to  enter  into  formal  agreements  which 
may  prove  unduly  restrictive  in  the 
light  of  later  knowledge. 

This  natural  inclination  to  avoid  any 
rigid  treaty  is  especially  pronounced 
when  the  dimensions  of  the  subject 
mailer  of  a  potential  treaty  are  rela- 
tively unknown  and,  accordingly, 
where  the  eventual  effect  of  agreement 
can  least  be  gauged.  When  the  activity 
sought  to  be  regulated  by  treaty  has 
just  commenced,  so  that  customs  and 
practices  with  respect  to  it  have  not 
crystallized,  treaties-which  draw  much 
of  their  text  and  support  from  customs 
and  practice-will  seldom  be  found.  12 

All  that  Ambassadors  Goldberg  and 
Dean  have  said  applies  in  full  measure  to 
the  current  state  of  knowledge  of  the 
deep  seabed.  Nevertheless,  the  pressure 
for  some  sort  of  U.N.  action  was  ap- 
parently so  great  at  the  22nd  General 
Assembly  that  the  major  powers  had  to 
go  at  least  part  way  toward  meeting  this 
demand  by  agreeing  to  a  resolution 
calling  for  the  formation  of  a  35  nation 
ad  hoc  committee  to  study  the  scope 
and  various  aspects  of  the  Malta  pro- 
posal; to  undertake  a  survey  of  past 
activities  of  the  United  Nations  and 
other  international  agencies  in  the  field 
and  to  prepare  an  account  on  all  aspects 
of  the  question.  The  Resolution  also 
called  on  the  ad  hoc  committee  to  study 
means  for  promotion  of  international 
cooperation  and  submit  a  report  to  the 
23rd  session  of  the  General  As- 
sembly.' •* 

The  Resolution  passed  by  the  22nd 
General  Assembly  has  the  familiar  ring 
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of  the  early  history  of  U.N.  action 
which  ultimately  led  to  the  adoption  of 
the  Outer  Space  Treaty  of  1966.  Initial 
action  within  the  United  Nations  on 
that  subject  was  the  establishment  in 
1958  of  an  ad  hoc  committee  to  study 
the  peaceful  use  of  outer  space.  A  year 
later  an  enlarged  Committee  on  the 
Peaceful  Uses  of  Outer  Space  was 
created.  This  Committee  worked 
through  the  early  sixties  with  few  con- 
crete results. 14  By  1966,  however, 
experience  had  demonstrated  that  there 
was  an  area  of  common  interest  be- 
tween the  U.S.S.R.  and  the  U.S.  which 
could  form  the  basis  for  an  outer  space 
treaty. 15  Thus,  in  1966-year  9  of  the 
space  age-upon  the  initiative  of  the 
United  States  and  the  U.S.S.R.,  a  treaty 
was  rapidly  negotiated  under  the  aus- 
pices of  the  Committee,  resulting  in  the 
laying  of  a  draft  text  before  the  General 
Assembly  in  December  of  that  year.l° 
The  Treaty  was  signed  by  60  nations  at 
a  White  House  ceremony  on  27  January 
1967.17 

Although  the  United  Nations  lias 
taken  only  the  first  tentative  step  in  the 
same  direction  with  respect  to  the  sea 
floor,  it  is  not  inconceivable  to  visualize 
a  similar  outcome  a  few  years  hence. 

Unilateral  Declaration.  The  outcomes 
of  particular  international  issues  are 
frequently  powerfully  influenced  by  the 
initial  positions  asserted  by  or  on  behalf 
of  a  single  prominent  state.  Grotius' 
freedom  of  the  seas  doctrine,  which  was 
in  reality  a  plea  for  freedom  of  naviga- 
tion and  fishing  for  Dutch  vessels 
against  the  claims  of  more  powerful 
European  nations  to  exclusive  jurisdic- 
tion over  vast  areas  of  the  sea,  had  a 
marked  influence  on  the  development 
of  the  law  of  the  sea. 18  In  more  recent 
times,  the  rapid  development  of  the 
continental  shelf  doctrine  was,  as  has 
been  seen,  the  direct  result  of  President 
Truman's  19  15  Proclamation. 

Several  factors  can  affect  the  influ- 
ence which  a  single  national  statement 


of  position  can  hav<\  Professor  William 
T.  Burke  has  pointed  out  that  the 
timing  of  a  state's  initial  claim  is  often 
as  important  as  its  substantive  content 
in  determining  the  influence  it  will  have. 
He  suggests  that  one  reason  the  Truman 
Proclamation  had  as  much  influence  as 
it  did  was  that  it  was  made  at  a  time 
when  the  world  community  was  at  the 
threshold  of  activities  on  the  Conti- 
nental Shelf.  At  that  time,  practices  and 
claims  inconsistent  with  the  asserted 
U.S.  position  had  not  yet  had  a  chance 
to  develop.  Burke  suggests  that  we  are 
today  in  essentially  the  same  threshold 
position  with  respect  to  the  resources  of 
the  sea  floor  and  that  an  assertion  of 
national  position  by  the  United  States 
would  have  considerable  influence  over 
the  future  development  of  the  law.  The 
fact  that  the  U.S.  technological  lead  will 
probably  result  in  U.S.  nationals  being 
the  first  to  exploit  the  surficial  deposits 
of  the  seabed  will,  in  his  view,  enhance 
the  influence  which  the  United  States 
could  exercise  by  a  unilateral  assertion 
of  position. l^ 

The  substantive  position  taken  by  a 
state  obviously  has  an  effect  on  the 
influence  which  the  unilateral  assertion 
of  position  will  have.  Professor  Burke 
points  out  that  claims  to  exclusive  uses 
have  gained  more  general  assent  than 
have  those  in  which  restraint  was  ex- 
ercised.20  Experience  over  the  past  2 
decades  with  respect  to  territorial  sea 
claims  provides  evidence  of  the  trend 
toward  broader,  exclusive  claims.  Not 
only  have  many  of  the  older  states 
extended  their  territorial  sea  claims  to 
12  miles  or  beyond,  but  most  claims  of 
the  newly  emerging  states  have  been  for 
12  miles  or  beyond. 21  The  Geographer 
of  the  State  Department,  G.  Etzel 
Pearcy,  has  suggested  that  the  basic 
impetus  for  this  trend  is  nationalism: 

(I  rowing  nationalism  in  a  world 
fraught  will»  I ensions  also  causes  many 
nations  lo  look  seaward ,  whether 
apprehensive  as  to  securing  their  do- 
main or  to  extending  it.  In  fact,  strong 
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nationalism  by  its  very  nature  serves  as 
the  incipient  forerunner  to  offshore 
claiins-always  increasing,  never  de- 
creasing. Not  uncommonly  a  state  will 
make  greater  offshore  claims  in  re- 
sponse to  similar  claims  on  the  part  of 
a  neighboring  state. 

The  emergence  of  54  newly  inde- 
pendent states  since  December  1945, 
each  with  a  fresh  consciousness  as  to 
its  national  domain,  has  accentuated 
attention  given  to  sovereign  territory 
and  its  bounds.22 

Even  where  the  claim  is  not  for  an 
exclusive  use,  the  advantage  of  having, 
in  effect,  preempted  the  field  gives  the 
initial  claimant  an  inherent  advantage. 
On  this  point,  Professor  Burke  states: 

To  be  sure,  past  experience  has  been 
that  restraint  in  assertion  of  claim  has 
not  prevented  others  from  making 
extravagant  demands.  Nonetheless,  it 
merits  emphasis  that  these  demands, 
though  still  not  wholly  effectively  re- 
futed, have  never  commanded  wide 
assent  and,  indeed,  have  been  categori- 
cally rejected  by  most  states.  At  the 
very  least,  it  seems  evident  that  the 
United  States  could,  by  suitably 
limited  claim  or  announced  position, 
promote  policies  directed  at  maxi- 
mizing inclusive  benefit  from  the  vast 
storehouses  of  resources  in  and  under 
the  sea.^-J 

It  would  appear  from  the  foregoing 
that  if  a  unilateral  proclamation  by  the 
United  States  were  to  have  decisive 
influence,  it  would  be  important  Lhat  it 
be  made  prior  to  the  time  that  activities 
on  the  seabed  reached  such  a  stage  that 
other  states  felt  that  their  national 
interests  required  them  to  assert  incon- 
sistent national  claims.  It  would  appear 
to  be  particularly  important  that 
prompt  action  be  taken  by  the  United 

States  in  the  event  that  the  position 
eventually  opted  for  is  some  sort  of 
inclusive  regime  allowing  access  by  all 
states  to  the  seabed  rather  than  an 
exclusive  national  claim.  As  Pcarcy  has 
aptly  put  it,  offshore  claims,  once  as- 
serted, are  "always  increasing,  never 
decreasing."  It  seems  evident  that  had 
the     Truman     Proclamation    in     1945 


amounted  to  a  renunciation  of  national 
jurisdiction  over  ihc  continental  shelf 
rather  than  an  assertion  of  a  claim  of 
national  jurisdiction,  it  would  not  have 
gained  the  immediate  acceptance  it  did 
receive.  Therefore,  the  less  selfish  and 
exclusive  the  asserted  position,  the 
greater  is  the  need  for  early  and  decisive 
action. 

An  obstacle  to  prompt  action  by  the 
United  States  is  the  currently  poor 
perception  of  what  type  of  regime 
would  forward  national  interests  in  view 
of  the  lack  of  knowledge  about  the  sea 
floor  environment  and  its  possible  fu- 
ture uses. 24  Intensive  study  is  underway 
within  the  Government  to  attempt  to 
resolve  this  matter,  and  it  has  been  given 
added  urgency  by  the  approval  of  Reso- 
lution No.  2340  by  the  22nd  General 
Assembly. 25  But  whether  the  study 
results  will  be  available  in  time  to  enable 
the  United  States  to  take  the  initiative  is 
uncertain. 

The  United  States  appeared  to  be 
about  to  take  the  first  step  toward  a 
unilateral  announcement  of  position  in 
1966,  when  the  President  spoke  at  the 
commissioning  of  the  oceanographic 
research  vessel  Oceanographer.26  That 
statement  has  not,  however,  been  fol- 
lowed up  with  further  action.  It  may 
have  been  a  trial  balloon,  although 
Ambassador  Goldberg  quoted  it  in  the 
U.N.  debate  in  the  fall  of  1967  and 
other  U.S.  spokesmen  have  continued  to 
repeat  it  as  the  current  U.S.  position. 2 7 
Additionally,  it  would  appear  to  have 
been  watered  down  by  subsequent  state- 
ments by  official  U.S.  spokesmen  who 
have  asserted  the  need  for  further  study 
before  the  United  States  can  take  an 
official  position.  Thus,  although  in  1966 
the  United  States  appeared  to  be  on  the 
brink  of  announcement  of  a  unilateral 
position  which  would  have  done  much 
toward  shaping  a  regime  for  the  deep 
sea  floor,  its  position  is  now  ambiguous. 
Judging  by  the  intense  interest  which 
has  been  generated  in  the  international 
community  by  the  Malta  proposal  at  the 
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22nd  General  Assembly  and  by  discus- 
sion taking  place  in  other  forums,  the 
time  left  to  the  United  States  to  exer- 
cise its  initiative  may  be  running  out. 

Wait  and  See.  For  those  who  assert 
that  we  do  not  yet  have  enough  infor- 
mation about  the  deep  ocean  floor  and 
its  possible  uses,  the  obvious  means  of 
arriving  at  a  regime  for  the  seabed  is  on 
a  case-by-case  basis  as  man  builds  up 
experience  in  the  environment.  The 
argument  in  favor  of  this  approach  is 
not  only  that  it  is  the  pragmatic  way  of 
approaching  any  problem,  but  also  the 
way  in  which  the  bulk  of  the  law  of  the 
sea  has  been  created  over  the  centuries- 
each  use  or  claim  by  one  state  being 
either  acceded  to  or  resisted  by  others 
in  the  international  community,  the 
process  of  action  and  reaction  gradually 
creating  a  body  of  precedents  which 
harden  into  the  status  of  law. 28  The 
Judge  Advocate  General  of  the  Navy  has 
recently  stated  that  the  lesson  of  centu- 
ries of  legal  history  is  that  "law  cannot 
be  prefabricated  in  abstract  codifi- 
cation. "29 

Perhaps  the  most  ardent  advocate  of 
letting  the  regime  of  the  seabed  develop 
by  custom  is  Professor  Myres  McDougal. 
At  the  1967  Law  of  the  Sea  Institute  at 
the  University  of  Rhode  Island,  at 
which  he  delivered  the  opening  paper, 
he  stated : 

Another  obvious  feature  [of  the 
international  decisionmaking  process] 
(and  this  accounts  for  my  animus 
against  conferences)  is  that  historically 
most  international  law  has  been  made 
by  custom--by  people  creating  expecta- 
tions in  eacli  other  about  the  require- 
ments for  future  decision  by  simply 
co-operating  or  engaging  in  collabora- 
tive activities.  Such  co-operation 
creates  expectations  about  the  uni- 
formities in  decision  that  are  expected 
and  required.  The  great  bulk  of  our 
inherited  prescriptions  in  the  law  of 
the  sea  had  their  origin  in  this  way,  and 
when  the  community  achieves  legisla- 
tive prescription  of  this  kind  there  is 
some  guarantee  of  its  rationality.  That 
the  same  persons-nation-state  officials 


-must  be  both  claimants  against  the 
community  and  decision-makers  offers 
some  safeguard  against  exaggerated, 
inflated  claims.  If  what  I  claim  1  must 
concede  to  you,  and  if  I  am,  in  turn,  a 
judge  as  well  as  a  claimant,  there  is,  the 
history  of  the  law  of  the  sea  suggests,  a 
chance  to  clarify  common  interest.  In 
the  present  posture  of  world  affairs, 
when  a  great  conference  is  called  and 
the  representatives  of  the  states  gather 
around  the  table,  they  come  with  all 
their  perspectives,  with  instructions 
about  the  total  policies  of  their  states, 
the  policies  that  relate  not  only  to  the 
law  of  the  sea  but  to  other  things. 
.  .  .  There  are  so  many  intrusions  of 
considerations  that  have  no  relation  to 
the  law  of  the  sea  that  even  the  people 
who  are  most  competent  to  make  the 
law  of  the  sea  are  not  allowed  to  do  so. 
Hence,  until  wc  can,  by  traditional 
customary  process,  secure  a  greater 
consensus,  a  greater  degree  of  clarity 
about  what  the  common  interests  of 
peoples  of  the  world  are  in  relation  to 
the  important  contemporary  problems 
in  the  public  order  of  the  oceans,  I 
think  we  should  go  very  slow  in  en- 
couraging a  call  for  more  con- 
ferences.^ 

Obviously,  if  this  step-by-step  meth- 
od of  proceeding  could  be  achieved,  it 
would  be  the  most  desirable  way  of 
proceeding.  Unfortunately,  there  are 
several  difficulties  which  would  be  en- 
countered in  accomplishing  it.  The  first 
is  that  it  reflects  an  essentially  European 
and  American  concept  of  international 
law  which  the  newly  emerged  slates 
regard  as  designed  to  protect  and  defend 
strong  and  privileged  position.  It  neces- 
sarily assumes  that  law  will  be  created 
by  the  practices  of  those  nations  ad- 
vanced and  strong  enough  to  carry  out 
activities  in  the  particular  environment 
involved.  The  rapid  decolonization  of 
the  world  and  the  increasing  weight  of 
the  new  states  in  international  affairs--at 
least  at  the  U.N.  General  Assembly- 
create  a  substantial  doubt  that  the 
traditional  process  can  function  as  it  did 
in  Ihr  pastel  The  l%8  and  l%0  Law 
o!  the  Sea  Conferences  provide  specific 
examples  of  the  reluctance  of  the  new 
stales  lo  be  bound  by   traditional  prill- 
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ciples   created    by   the  colonial  powers 
before  they  were  even  in  existence. 32 

The  second  difficulty  is  that  a  "wait 
and  see"  approach  would  probably  lead 
toward  exclusive  claims  by  states,  thus 
forfeiting  any  chance  for  the  adoption 
of  any  other  type  of  regime  (such  as 
shared  use  or  an  international  regime). 
This  result  follows  partly  from  the 
impetus  of  nationalism,  as  discussed 
above,  and  partly  from  the  currently 
open-ended  definition  of  the  conti- 
nental shelf.33  rfhc  effects  of  the  latter 
principle  arc  already  being  felt,  at  least 
in  United  Stales  practice.  The  Depart- 
ment of  Interior  has  issued  five  oil  leases 
for  exploitation  of  areas  off  the  Pacific 
coast  of  the  United  States  which  are 
beyond  the  200  meter  depth  of  the 
Continental  Shelf  Convention,  thus 
bringing  into  play  the  second  criterion 
of  that  Convention-exploitability. 
These  areas  are  from  12  to  32  miles 
from  shore  and  at  water  depths  up  to 
1,500  feet. 34  A  lease  for  sea  floor 
phosphate  nodule  mining  some  40  miles 
off  the  California  coast  in  water  depths 
to  4,000  feet  has  also  been  granted. 3 5 
Additionally,  as  early  as  1961,  the 
Associate  Solicitor,  Division  of  Public 
Lands,  Department  of  Interior,  stated 
the  opinion  that  by  ratifying  the  Conti- 
nental Shelf  Convention,  the  United 
Stales  had  "...  asserted  rights  to  the 
seabed  and  subsoil  as  far  seaward  as 
exploitation  is  possible. "36  As  other 
states  see  opportunities  for  possible 
profit  in  such  leases,  they  too  will  be 
quick  to  follow  the  U.S.  example.  And 
what  the  United  States  claims  for  itself, 
it  must  be  prepared  to  recognize  on  a 
reciprocal  basis  when  claimed  by  other 
nations. 

Still  a  third  difficulty,  one  which  has 
already  been  touched  upon,  is  the 
strong  impetus,  both  within  and  outside 
the  United  States,  for  international 
cooperation  in  the  establishment  of  a 
regime  now,  while  the  world  is  at  the 
threshold  of  profitable  exploitation  of 
the   deep    sea   floor  and   before   a  new 


form  of  "colonial  exploitation"  is 
touched  off.  The  resolutions  of  a  num- 
ber of  committees  and  commissions 
calling  for  such  action  have  been  men- 
tioned in  Chapters  I  and  IV.  Addition- 
ally, the  U.N.  debate  on  the  Malta 
resolution  in  the  fall  of  1967  showed  a 
broad  consensus  in  favor  of  the  United 
Nations  assuming  jurisdiction  of  the 
problem  under  broad  terms  of  refer- 
ence. 37  In  opposition  to  this  position, 
official  U.S.  spokesmen  have  asserted 
that  knowledge  of  the  sea  floor  environ- 
ment and  U.S.  interests  therein  are 
insufficiently  known  to  permit  the 
United  States  to  take  a  position  on  a 
regime  for  the  sea  floor.  That  position  is 
in  remarkable  parallel  with  the  position 
taken  by  the  U.S.  Government  witli 
respect  to  a  regime  for  outer  space  in 
the  early  years  of  the  space  age.  For 
example,  in  1958  the  Legal  Adviser  of 
the  Department  of  State  testified  before 
a  Senate  Committee  that: 

...  we  are  inclined  to  view  with  great 
reserve  any  such  suggestions  as  that  the 
principles  of  the  law  of  space  should  be 
codified  .  .  .  until  we  ascertain  many 
more  facts  with  respect  to  conditions 
in  space.  Basically,  it  is  the  position  of 
our  Government  that  the  law  of  space 
should  be  based  upon  the  facts  of 
space  and  that  there  is  very  much  more 
than  we  have  to  learn  about  die  condi- 
tions existing  in  space  before  we  shall 
be  able  to  say  what  shall  be  the  legal 
principles  applicable  thereto. 38 

Nonetheless,  ordy  a  litlle  over  8  years 
later,  the  United  States  was  not  only  a 
signatory,  but  also  a  prime  advocate,  of 
a  treaty  which  codified  a  great  number 
of  legal  rules  applicable  to  outer  space 
and  the  uses  thereof,  although,  admit- 
tedly, it  did  not  attempt  to  deal  with 
issues  "...  not  ripe  for  international 
negotiation. "39 

The  U.N.  Resolution  may  have  set  in 
motion  a  similar  pattern  of  action  for 
the  law  of  the  SOU  floor.  That  law  thus 
may  not  be  allowed  the  luxury  of  a 
leisurely,  step-by-step  development  such 
as  marked  the  creation  of  international 
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law  in  other  areas  in  earlier  centuries. 
From  President  Truman's  Continental 
Shell  Proclamation  in  1945,  only  13 
years  elapsed  until  an  international  con- 
ference adopted  the  Continental  Shelf 
Convention  in  1958.  With  respect  to 
outer  space,  the  pace  was  even  faster- 
less  than  10  years  from  the  birth  of  the 
space  age  in  1957  to  the  signing  of  the 
Outer  Space  Treaty  in  1967.  Even  less 
time  may  be  available  for  "inner  space." 

Summary.  As  has  been  seen  with 
respect  to  outer  space,  a  "wait  and  see" 
approach  to  the  establishment  of  a  legal 
regime  eventually  developed  into  the 
negotiation  of  a  treaty  embracing  those 
elements  where  a  consensus  had  de- 
veloped and  where  the  two  major 
powers  recognized  it  was  in  their  mutual 
interest  to  accept  mutual  restraints.40 
Contrary  to  what  might  have  been 
anticipated  from  earlier  development  of 
international  law  by  custom  and  prac- 
tice of  states,  this  process  did  not 
occupy  a  very  long  period  from  first 
orbiting  space  vehicle  to  treaty  signing. 
Although  the  Continental  Shelf  Doc- 
trine started  out  on  a  different  procedu- 
ral path --unilateral  declaration-the 
ultimate  result  was  also  a  treaty  and  in 
almost  as  rapid  a  sequence.  If  deep  sea 
technology  progresses  as  fast  as  space 
technology-and  as  fast  as  its  practi- 
tioners prcdict-the  period  between  first 
action  and  final  treaty  signing  may  be 
even  further  compressed  in  the  case  of  a 
regime  for  the  deep  seabed.  Thus,  the 
options  on  a  method  of  proceeding  will 
rapidly  narrow. 

VI--CONCLUSIONS 

The  explosion  of  undersea  tech- 
nology has  placed  man  near  the  thresh- 
old of  greatly  increased  activities  on  the 
seabed  of  the  deep  oeean.  Until  the 
present  time,  the  nature  and  extent  of 
those  activities  have  been  such  thai  the 
answer  to  the  question,  "Whose  is  the 
ocean  floor?"  has  not  had  a  very  great 


influence  on  such  activities.  Most  seabed 
activities  to  date  have  been  confined  to 
the  Continental  Shelf.  Those  few  activi- 
ties which  have  been  conducted  in  the 
deep  ocean  floor  have  not  generally 
been  of  the  type  which  have  resulted  in 
competitive  assertions  of  exclusive 
rights  or  claims  to  jurisdiction.  As  man's 
activities  on  the  deep  ocean  floor  in- 
crease, however,  the  question  of  juris- 
diction will  become  more  important. 

The  Possible  Drift  Toward  Coastal 
State  Jurisdiction.  The  development 
which  would  probably  create  the  great- 
est pressure  for  a  resolution  of  the  issue 
of  jurisdiction  would  be  the  oppor- 
tunity or  need  for  mining  the  surface 
mineral  deposits  of  the  deep  ocean 
floor.  Because  an  entrepreneur  must  be 
assured  sufficient  rights  to  allow  him  to 
recover  investment  costs  and  gain  a 
reasonable  profit,  the  establishment  of 
some  system  of  jurisdiction  is  concomi- 
tant to  exploitation. 1  In  theory  it 
should  make  little  difference  to  the 
entrepreneur  whether  his  rights  flow 
from  a  national  or  an  international 
body,  his  primary  interest  being  in  the 
scope  of  the  rights  granted.  In  actuality, 
however,  a  businessman  is  accustomed 
to  operate  under  national  jurisdiction. 
The  undersea  mining  entrepreneur, 
therefore,  will  instinctively  seek  a  na- 
tional rather  than  an  international  spon- 
sorship for  his  operating  rights. 2  This  in 
turn  will  cause  him  to  influence  coastal 
states  toward  assertion  of  claims  to  the 
natural  resources  in  the  areas  in  which 
he  seeks  to  operate. 

We  have  seen  that  nationalism  al- 
ready creates  an  inclination  for  states  to 
extend  their  exclusive  claims  farther  and 
farther  to  sea.**  When  this  natural  pre- 
disposition is  reinforced  by  a  prospect 
of  monetary  gain,  the  likely  result  is  an 
extension  outward  of  coastal  state  juris- 
diction under  the  authority  of  the  Con- 
tinental Shelf  Convention.  The  opened 
definition  of  the  shelf  in  that  Conven- 
tion provides  the  opportunity  for  such 
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seaward  creep  of  llie  outer  boundary. 
Once  begun,  the  trend  would  be  diffi- 
cult to  reverse. 4  The  ultimate  result 
might  be  the  division  of  the  seabed 
among  coastal  states  as  discussed  in 
Chapter  IV.  While  such  a  regime  might 
be  beneficial  from  the  point  of  view  of 
the  development  of  natural  resources,  it 
would  pose  serious  dangers  to  the  free- 
dom of  the  high  seas  and  to  other  uses 
of  the  seabed  and  superjacent  waters.  As 
coastal  state  claims  to  limited  jurisdic- 
tions over  segments  of  the  high  seas 
tend  to  ripen  into  more  extensive  juris- 
dictional claims,  sometimes  going  as  far 
as  full  sovereignty ,5  a  regime  based  on 
coastal  slate  jurisdiction,  it  is  submitted, 
poses  a  threat  to  the  freedom  of  the  seas 
and  is  not  a  proper  basis  for  a  regime  for 
the  deep  seabed. 

If  that  proposition  is  accepted,  it 
would  logically  follow  that  a  "wait  and 
see"  approach,  as  currently  advocated 
by  spokesmen  of  the  U.S.  Government, 
would  also  be  unacceptable,  since  it 
carries  the  danger  of  allowing  a  drift  in 
the  direction  of  coastal  state  jurisdic- 
tion. According  to  information  provided 
to  a  Subcommittee  of  the  House  For- 
eign Affairs  Committee,  15  nations  have 
already  licensed  mining  operations  be- 
yond the  200  meter  depth.6  The  U.S. 
Department  of  Interior,  in  granting  oil 
and  mineral  leases  to  ocean  floor  areas 
beyond  the  200  meter  depth,  has  rein- 
forced this  trend. 7  Thus,  a  "wait  and 
see"  approach,  in  addition  to  being 
somewhat  impracticable  in  the  light  of 
the  U.N.  action  already  initiated,  would 
be  contrary  to  the  concept  of  freedom 
of  the  seas  and  would  not  forward  basic 
U.S.  interests. 

Unacceplability  of  Res  NuIIius  and 
Res  Communis  Theories.  A  regime 
based  on  the  res  nullius  concept  has 
been  found  to  provide  a  generally  favor- 
able climate  for  all  the  types  of  seabed 
activities  considered  in  Chapter  IV. 
There  are,  however,  practical  difficulties 
in  applying  the  generally  accepted  "ef- 


fective occupation"  test  to  the  seabed 
(which  would  be  required  by  this  doc- 
trine);" moreover,  this  system  would  be 
unacceptable  to  the  developing  states,  as 
debate  before  the  First  Committee  of 
the  General  Assembly  in  the  fall  of 
1967  has  revealed.^ 

In  an  earlier  day  when  international 
law  was  shaped  almost  exclusively  by 
the  practices  of  the  dominant  powers, 
this  would  not  have  been  an  obstacle  to 
development  of  the  law  along  these 
lines.  10  Today,  however,  the  views  of 
the  smaller,  less-developed  stales  cannot 
be  ignored.  This  is  particularly  true  in 
the  present  case,  because  the  U.N. 
General  Assembly  has  already  become 
deeply  involved  in  the  problem.  The 
sheer  number  of  the  smaller  states  in 
that  body  gives  them  a  significant  in- 
fluence on  the  outcome  of  issues  there. 
Ten  of  the  35  members  of  the  Ad  Hoc 
Committee  have  gained  their  statehood 
since  World  War  II.  Thus,  a  regime  based 
on  the  res  nullius  theory  seems  beyond 
attainment  even  if  it  were  the  desire  of 
the  United  States  and  other  major 
powers  to  seek  such  a  regime. 

The  res  communis  concept  has  also 
been  found  to  provide  a  favorable  cli- 
mate for  a  number  of  types  of  seabed 
activities,  but  the  fact  that  it  cannot 
offer  the  exclusive  rights  required  for 
mineral  resource  development  makes  it 
an  unattractive  option.  In  addition,  it 
suffers  from  the  same  unattractiveness 
to  underdeveloped  states  as  the  res 
nullius  concept,  and  it  too  would  appear 
to  be  unattainable  in  today's  interna- 
tional climate. 

The   Remaining  Alternatives.  Of  the 

hypothetical  regimes  examined,  ordy 
one  emerges  as  a  practical  alternative  to 
the  unacceptable  coastal  slate  regime. 
That  is  some  sort  of  international  juris- 
diction. In  view  of  the  dangers  of  the 
"wait  and  see"  approach,  the  alternative 
methods  available  for  arriving  at  such  a 
regime  appear  to  be  unilateral  proclama- 
tion and  international  negotiation. 
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The  events  in  the  United  Nations  in 
the  fall  of  1967  have  narrowed  the 
options  available  to  the  United  States 
even  farther.  Having  sponsored  the  idea 
of  an  Ad  Hoc  Committee  to  examine  all 
aspects  of  the  Malta  proposal,  it  is  now 
committed  to  the  support  of  the  efforts 
of  that  Committee.il  Under  those  cir- 
cumstances, it  would  appear  that  any 
assertions  of  U.S.  position  at  this  time 
would  have  to  be  within  the  framework 
of  the  Ad  Hoc  Committee.  In  essence, 
then,  the  course  open  to  the  United 
States  is  to  take  the  lead  in  the  discus- 
sions within  the  Ad  Hoc  Committee  to 
develop  a  regime  which  is  in  the  U.S. 
interest.  The  obstacle  to  accomplish- 
ment of  this  course  of  action  is  the 
officially  asserted  position  that  the 
United  States  is  not  yet  prepared  to 
take  an  official  stand  on  the  legal  status 
of  the  seabed  because  of  the  primitive 
state  of  knowledge  about  the  environ- 
ment and  the  poorly  perceived  national 
interest  therein.  It  is  submitted,  how- 
ever, that  if  the  United  States  is  to  have 
a  decisive  influence  on  the  work  of  the 
Committee  and  the  regime  which  may 
result  from  its  work,  it  must  formulate  a 
positive  national  position  rapidly. 
Otherwise,  events  will  pass  it  by,  per- 
mitting only  reaction  to  proposals  put 
forward  by  other  states  rather  than 
taking  the  lead. 

It  is  further  submitted  that  the 
United  States  is  not  in  such  a  state  of 
ignorance  as  to  prevent  it  from  perceiv- 
ing basic  interests' and  guiding  the  pro- 
ceedings in  a  direction  which  will  pro- 
tect those  interests.  Man's  knowledge 
need  not  be  perfect  to  permit  him  to 
anticipate  needs  and  provide  a  basic 
framework  of  rules  to  govern  relation- 
slups  that  may  exist.  Obviously,  the  less 
perfect  the  knowledge,  the  more  flexi- 
ble the  framework  must  be.  In  this 
connection,  it  is  appropriate  to  ask  how 
much  was  known  about  the  continental 
shelf  at  the  time  of  the  19  1!)  Truman 
Proclamation.  The  answer  seems  to  be, 
"Not    really    very    much."    The    press 


release  which  accompanied  that  Procla- 
mation stated: 

Petroleum  geologists  believe  that 
portions  of  the  Continental  Shelf  be- 
yond the  three-mile  limit  contain 
valuable  oil  deposits.  The  study  of 
subsurface  structures  associated  with 
oil  deposits  which  have  been  dis- 
covered along  the  Gulf  Coast  of  Texas, 
for  instance,  indicates  that  correspond- 
ing deposits  may  underlie  the  offshore 
or  submerged  land.  The  trend  of  oil- 
productive  salt  domes  extends  directly 
into  the  Gulf  of  Mexico  off  the  Texas 
Coast.12 

Similarly,  Secretary  of  Interior  Harold 
L.  Ickes,  in  an  interview  a  month  later, 
called  the  area  "unexplored. "13  Dr. 
K.O.  Emery  of  the  Woods  Hole  Oceano- 
graphic  Institution  has  stated  in  a  recent 
monograph  prepared  for  the  Depart- 
ment of  Interior  that  knowledge  gained 
from  exploration  of  the  continental 
shelf  by  the  petroleum  industry,  which 
began  little  more  than  15  years  ago,  has 
probably  produced  knowledge  of  the 
shelf  which  exceeds  the  gains  from  all 
other  sources.  Nevertheless,  he  points 
out  that  even  today,  only  the  shelves 
adjacent  to  the  most  industrialized 
countries  are  at  all  well  known.  And 
even  for  these  best  known  shelves,  large 
gaps  in  knowledge  exist.  14 

Another  factor  which  should  reduce 
apprehension  about  negotiation  within 
the  United  Nations  framework  is  the 
experience  in  connection  with  the  Outer 
Space  Treaty.  That  experience  would 
tend  to  indicate  that  the  U.S.S.K.  and 
the  United  States  can,  where  their  inter- 
ests are  parallel,  resist  the  injection  of 
issues  not  ripe  for  international  negotia- 
tion. The  analysis  in  Chapter  IV  as  well 
as  the  preliminary  debate  in  the  First 
Committee  in  the  fall  of  1907  indicate 
that  in  this  area  the  interests  of  the 
United  States  and  the  Soviet  Union 
seem  to  be  generally  parallel. 

Outer  boundary  of  llic  Continental 
Shelf.  A  substantial  initial  benefit  which 
could  flow  from  negotiations  within  the 
Ad  Hoc  Committee  would  be  the  de- 


493 


vclopmcnl  ol  an  international  consensus 
on  an  unambiguous  outer  boundary  for 
the  continental  shelf  before  the  trend 
toward  exclusive  coastal  state  claims  can 
gather  further  momentum.  Agreement 
on  this  issue  is  fundamental  to  any 
settlement  of  the  legal  status  of  the 
deep  ocean  floor.  Otherwise,  the  boun- 
dary between  the  continental  shell  and 
the  deep  ocean  bed  would  be  a  constant 
source  of  uncertainty  and  tension.  In 
this  connection,  the  Continental  Shelf 
Convention  provides  that  it  is  open  for 
revision  5  years  after  it  enters  into 
force.  Since  it  entered  into  force  in 
1964,15  it  will  be  open  for  revision  in 
1969.  A  number  of  commentators  have 
suggested  the  need  for  revision  of  the 
boundary  at  that  time.l" 

The  mere  fact  that  the  Convention  is 
open  for  revision,  however,  does  not 
mean  that  it  can  or  will  be  revised.  A 
revision  would  require  the  development 
of  a  consensus  on  a  proper,  fixed 
limit--a  task  that  appears  no  closer  to 
accomplishment  today  than  it  was  in 
1958,  when  the  Convention  was  nego- 
tiated at : -Geneva.  There  are,  however, 
two  factors  today  which  were  not 
present  in  1958  and  would  tend  to 
suggest  a  more  favorable  climate  for 
agreement.  The  first  is  that  with  the 
prospect  of  more  than  token  activities 
on  the  seabed  within  the  foreseeable 
future,  there  should  be  a  greater  appre- 
ciation on  the  part  of  the  states  that  the 
problem  is  a  real  one,  involving  impor- 
tant national  and  international  interests, 
and  not  just  a  discussion  of  abstractions. 
The  second  is  the  manner  in  which  the 
problem  is  being  approached.  The  Ad 
Hoc  Committee  is  not  adopting  a  purely 
"political"  or  "legal"  approach  to  the 
problem  but  has  been  directed  to 
examine  the  scientific,  technical,  eco- 
nomic, legal  and  other  aspects  of  the 
seabed  and  ocean  floor  and  to  indicate 
practical  means  to  promote  interna- 
tional cooperation  in  the  exploration, 
conservation  and  use  of  the  seabed  and 
ocean    floor.1?    A    hopeful    sign    for   a 


favorable  outcome  on  this  aspect  ol  the 
problem  was  the  constructive  nature  ol 
the  debate  in  the  First  Committee. 
Implicit  in  the  remarks  of  almost  all  the 
spokesmen  was  an  appreciation  of  the 
danger  of  exaggerated,  exclusive  claims 
by  coastal  states.  18  The  representative 
of  Sweden  suggested  (and  his  views  were 
shared  by  several  other  governments) 
that  some  measures  should  be  taken  to 
freeze  the  present  situation  and  to 
prevent  claims  to  the  ocean  bed  until 
the  deliberations  had  resulted  in  some 
conclusions. 19 

Final  Remarks.  The  last  year  has  seen 
the  first  tentative  steps  by  the  interna- 
tional community  toward  establishing 
the  basis  for  a  framework  of  law  to 
govern  the  seabed  and  subsoil  of  the 
deep  ocean  areas.  The  effect  of  these 
steps  has  been  to  narrow  the  options 
open  to  the  United  States,  both  as  to 
the  character  of  an  ultimate  regime 
which  it  might  seek  to  support  its 
national  interests  and  as  to  the  method 
it  might  choose  to  reach  that  goal. 
Although  the  U.S.  Government  might 
have  wished  that  this  issue  had  not  been 
raised  within  the  United  Nations  quite 
so  soon,  the  events  are  not  wholly 
unfavorable  to  U.S.  interests. 

In  creating  the  Ail  Hoc  Committee, 
the  Assembly  acted  conservatively, 
steering  away  from  a  broad  attack 
which  might  have  led  immediately  to 
the  drafting  of  a  seabed  treaty  or  to 
vesting  jurisdiction  over  the  seabed  in 
the  United  Nations.  Instead  it  directed 
the  Committee's  activities  toward  the 
fact-finding  and  study  areas,  asking  that 
the  results  be  reported  to  the  23rd 
General  Assembly.  Additionally,  the 
First  Committee  debate  had  the  benefi- 
cial effect  of  again  focusing  the  mem- 
bers' attention  on  the  adverse  effects 
which  would  follow  the  unlimited  ex- 
tension of  national  jurisdictions  over 
broad  expanses  of  the  sea  bottom.  If 
this  should   serve  as  a   damper  on   the 
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iiieipieiil  loudeuey  t  »ii  I  lie  pari  o!  states 
toward  extending  llicir  con  linen  Lai  shell 
boundaries  outward,  that  result  alone 
would  be  a  worthwhile  accomplishment. 
Nevertheless,  the  General  Assembly 
action  has  created  the  need  for  timely 
action  on  the  part  of  the  United  States 
Government  to  develop  a  national  posi- 
tion on  the  issues  raised  by  Resolution 


No.  2310  (XXII)  in  order  that  it  may 
seize  the  initiative  in  the  Ad  Hoc  Com- 
mittee and  within  the  23rd  General 
Assembly,  to  which  the  Committee 
must  report.  Unless  it  moves  in  a  timely 
manner,  it  may  find  itself  in  a  position 
where  it  can  only  react  to  what  may  be 
wholly  unacceptable  proposals  from 
other  states. 
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EMERGING  LEGAL  PROBLEMS 


OF  THE  DEEP  SEAS  AND  POLAR  REGIONS 


Richard    B.    Bilder 


The  title  of  this  lecture  reflects  a 
profound  change  in  the  human  con- 
dition. For,  of  all  the  generations  of 
Adam,  only  in  our  own  generation  has 
man  for  the  first  time  hecome  truly 
capable  of  making  the  world  his  own. 

Perhaps  a  Martian  might  see  more 
clearly  than  ourselves  that  man's  natu- 
ral habitat  —  the  environment  for 
which  we  are  physiologically  suited  — 
is  really  a  humble  and  restricted  one. 

Far  from  being  monarchs  of  all  we  sur- 
vey, our  normal  state  is  to  crawl  like 
crabs  on  the  bed  of  a  great  ocean  of  gas 
— restricted,  in  fact,  to  its  nonliquid  and 
more    temperate   portions.   The   vaster 
portions  of  our  planet  —  the  seas  and 
their    depths,    the    deserts,    the    polar 
regions,    the    sky    —    are    beyond    the 
reach    of    our    unaided    physiological 
capabilities.  Thus,  in  order  to  leave  this 
narrow   environmental   niche   we   have 
somehow  to  carry  our  natural  environ- 
ment —  a  solid  platform,  air,  warmth, 
energy   sources   —   with    us.    And    for 
most  of  the  million   years  or  so  that 
scientists   say    man    has    been    around, 
this  has  been  impossible. 

Man's  conquest  of  his  world  has 
therefore  depended  on  a  slow  master- 
ing of  the  technology  of  artificial  en- 
vironments. Very  long  ago  the  first  skin 
garments,  fire,  containers  for  carrying 
food  and  water,  and  primitive  shelters 
permitted  us  to  probe  in  the  desert  and 
towards  the  poles.  With  the  first  log 
raft  we  could,  in  essence,  carry  the  land 


with  us  onto  the  surface  of  the  waters, 
making  the  waters  a  highway  rather 
than  a  barrier.  But  from  the  time  of 
those  first  great  inventions  to  the  pres- 
ent, a  period  of  perhaps  scores  of 
thousands  of  years,  much  of  our  planet 
has  remained  denied  to  us. 

Viewed  in  this  context  the  far-reach- 
ing significance  of  current  technologi- 
cal achievements  becomes  apparent.  For 
today,  in  our  own  moment  of  time, 
these  physiological  barriers  are  finally 
crumbling.  Modern  technology  has  now 
made  possible  our  development  and 
transportation  of  complex  artificial  en- 
vironments capable  of  sustaining  us 
virtually  wherever  we  wish  —  the  polar 
regions,  the  vast  new  world  beneath  the 
seas,  the  stratosphere,  or  even  the  hori- 
zons of  outer  space. 

Our  specific  concern  today,  however, 
is  with  the  special  legal  implications  of 
this  development.  And,  surprising,  per- 
haps unromantic,  as  it  may  seem,  there 
arc  such  legal  implications.  For  where- 
ever  men  go  and  interact  with  their 
fellows  on  a  continuous  basis  —  be  it 
the  polar  regions,  the  deserts,  the  seas, 
their  depths,  or  outer  space  —  they 
need  rules.  Whether  this  human  inter- 
action is  on  the  very  simple  level  of 
family  living  or  on  the  complex  level 
of  the  relations  between  the  organized 
aggregates  of  human  beings  that  we  call 
nations,  men  need  some  basis  for  pre- 
dicting other  people's  behavior  and 
for  resolving  controversies  if  they  are 
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to  rationally  order  their  activities.  The 
location  of  such  interaction  is  irrele- 
vant. What  is  important  is  that  situa- 
tions exist  which  raise  the  potentiality 
for  human  conflict  and  that  only  rules 
can  avoid  or  minimize  the  social  losses 
which  such  conflict  involves.  Thus,  as 
man  explores  and  exploits  exotic  en- 
vironments his  laws  must  follow  him. 

It  is  clear,  then,  that  we  need  rules 
for  the  polar  regions  and  the  deep  seas, 
and,  of  course,  for  outer  space  as  well 
— rules  governing  access  and  permitted 
uses;  rules  governing  exploitation  of 
resources;  rules  governing  personal 
conduct  and  liability;  rules  for  the 
settlement  of  disputes;  in  fact,  many  of 
the  great  variety  of  rules  that  every 
domestic  legal  system  provides.  One 
question,  of  course,  is  what  all  of  these 
various  rules  should  be.  However,  in 
the  context  of  our  existing  international 
legal  order,  with  its  characteristic  de- 
centralization of  rulemaking  authority 
as  between  states,  there  is  an  even 
more  difficult  threshold  question  —  the 
question  of  who  is  to  make  such  rules. 
Should  it  be  each  individual  state  itself, 
and,  if  so,  how  is  such  rulemaking 
authority  to  be  divided  and  conflicts 
resolved?  Or  should  specific  rules  be 
determined  in  advance  by  all  interested 
states  by  international  agreement?  Or 
should  interested  states  delegate  to 
some  international  organization  such 
rulemaking  authority? 

The  question  of  who  is  to  make  the 
rules  may  sound  abstract,  but  the 
stakes  are  real  and  high,  for  the  answer 
to  this  question  has  much  to  do  with 
what  the  substantive  rules,  in  fact,  turn 
out  to  be.  Obviously,  different  states 
may  wish  different  rules,  and  a  rule 
which  is  good  for  one  state  and  serves 
its  interests  best  may  work  against  the 
interests  of  another.  Thus,  if  we  decide 
that  a  particular  state  —  for  example, 
the  Soviet  Union  —  may  legitimately 
make  authoritative  rules  as  to  all  con- 


duct in  a  particular  area  of  the  deep 
seas  or  polar  regions,  it  may  well 
establish  rules  favoring  its  own  activi- 
ties and  nationals  and  preventing 
Americans  or  other  aliens  from  enter- 
ing the  area  or  exploiting  its  resources. 

Of  course,  this  problem  of  who  is  to 
make  the  rules  governing  conduct  in 
the  environments  is  simply  one  facet 
of  the  broader  problem  of  the  alloca- 
tion of  power  and  rulemaking  compe- 
tence among  states  in  our  present 
world,  and  solutions  will  necessarily 
draw  heavily  on  established  principles 
and  precedents.  Since  you  are  probably 
familiar  with  these  jurisdictional  con- 
cepts from  previous  lectures.  1  will 
simply  stress  a  few  points. 

First,  emergent  jurisdictional  rules, 
like  all  international  rules,  tend  to  be  a 
resultant  of  the  realities  of  various 
states'  interests  and  effective  power. 
Whether  these  rules  are  reached  by 
express  agreement  or  by  the  growth  of 
custom,  they  develop  out  of  the  pres- 
sures which  each  state  can  bring  on 
others  for  acceptance  of  the  rule  it 
believes  best  serves  its  national  policy. 
Various  states'  actions,  as  determined 
by  foreign  office  decisions,  reflect  the 
varied  strength  of  these  pressures  and 
may.  over  time,  take  on  the  aura  of 
legitimacy.  Of  course,  it  is  important 
to  remember  that  a  state's  assessment 
of  any  proposed  rule  will  properly 
weigh  not  only  its  immediate  interests 
but  its  long-range  interest  as  well.  Since 
every  rule  is  available  also  to  others, 
decisionmakers  must  keep  in  mind  the 
potentiality  of  future  "mirror-image" 
invocations  of  the  rule  by  foreign 
officials. 

Thus,  to  understand  the  legal  regimes 
which  develop  in  the  new  environments 
we  must  look  not  only  at  legal  prece- 
dents involved  but  also  at  the  perceived 
interests  of  the  various  slates  concerned 
and  their  willingness  and  ability  to 
exert    pressure   on   other  states    for   ac- 
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ceptance  or  acquiescence  in  proposed 
rules  promoting  those  interests.  The 
rules  that  emerge  are  often  simply  ten- 
tative compromises  among  these  com- 
peting pressures. 

Second,  the  importance  of  the  con- 
cept of  territory  for  our  purposes  is 
that  it  is.  in  essence,  a  shorthand  way 
of  allocating  to  a  particular  plate  pre- 
dominant rulemaking  authority  in  a 
geographical  area.  To  say  that  a  state 
can  claim  territory  in  the  new  environ- 
ments is  to  say  it  can  acquire  such 
predominant  jurisdiction,  including  the 
right  to  exclude  others  from  the  area  or 
its  uses.  Conversely,  to  say  that  an 
environment  is  res  communis  —  com- 
mon property  not  suhject  to  territorial 
acquisition  —  is  to  deny  the  possibility 
of  such  overall  preclusive  national  jur- 
isdiction. 

But  it  is  worth  noting  that  it  is  the 
facts  of  effective  rulemaking  authoritv 
rather  than  the  words  we  use  that  really 
count.  For  example,  we  tend  to  think  of 
the  doctrine  that  the  high  seas  are  res 
communis  as  a  self-evident  truth.  How- 
ever, you  are  aware  that  this  concept 
has  really  had  a  rather  ephemeral  life 
—  clearly  established  by  British  sea- 
power  only  in.  the  19th  century  and  al- 
ready subject  to  continual  erosion  as 
state  interests  and  constellations  of 
power  have  drastically  changed.  Thus, 
while  all  states  pay  lipservice  to  the 
doctrine  of  freedom  of  the  seas  by  not 
claiming  express  territorial  rights  to 
the  high  seas,  they  accomplish  close  to 
the  same  result  by  their  growing  num- 
ber of  claims  to  paramount  national 
control  of  many  of  the  uses  of  the  high 
seas.  The  many  types  of  so-called  excep- 
tions which  have  developed  —  for  ex- 
ample, the  expansion  of  territorial 
waters,  law  enforcement,  and  fishing 
contiguous  zones;  claims  to  the  contin- 
ental shelves j  claims  to  exclusive  atomic 
weapons  and  missile  testing  areas;  per- 
haps   even    the    Cuban    quarantine    — 


may  be  argued  to  be  progressively  de- 
vouring the  rule.  While  it  is  true  that 
peaceful  navigation  and  fishing  rights 
are  thus  far  respected,  we  must  still  ask 
how  free  the  seas  really  are  today. 

Third,  in  view  of  the  jurisdictional 
significance  of  the  concept  of  territory, 
it  is  important  for  our  purposes  to 
know  something  about  the  rules  which 
are  argued  In  govern  claims  bv  various 
states  to  previoush  unappropriated  or 
unclaimed  areas;  the  legal  jargon  for 
such  unclaimed  areas  is  tcrrti  lwllius 
or  "no  one's  land."  Early  legal  doctrine 
tended  to  recognize  mere  discovery  of 
such  lands  and  symbolic  acts,  such  as 
planting  the  flag  and  formal  declara- 
tion, as  sufficient  to  ground  a  valid  title. 
But  by  the  late  19th  century  states  such 
as  the  United  States  were  insisting  that 
something  more  was  needed  —  so- 
called  effective  occupation.  Under  this 
doctrine  the  validity  of  a  slate's  claim 
to  title  to  terra  nullius  and  to  conse- 
quent rulemaking  authority  with  re- 
spect to  it  was  dependent  upon  that 
state's  demonstrating  that  it  was.  in 
fact,  capable  of  exercising  continuous 
governmental  functions  in  that  area.  It 
was  argued  that  in  return  for  interna- 
tional recognition  of  its  claim  by  other 
slates,  a  claimant  should  be  in  a  posi- 
tion to  protect  the  nationals  and  the  in- 
ternational rights  of  those  other  stales 
in  the  area  in  question.  However,  while 
the  general  standard  of  effective  occu- 
pation received  general  approval,  sev- 
eral international  decisions  —  notably 
those  in  the  Palmus  Island.  Clipper/on 
Island,  and  Eastern  Greenland  cases  — 
have  since  suggested  that  where  the 
previously  unclaimed  area  is  inhos- 
pitable and  largely  uninhabited  quite 
minimal  activities  may  meet  the  stan- 
dard of  efTcclive  occupation.  Thus,  the 
precise  requirements  of  the  effective 
occupation  rule  in  differing  contexts  is 
far  from  clear. 

Of  course,  since  bv  the  20th  ccnturv 


507 


rnosl  significant  areas  of  the  world  were 
already  firmly  occupied  and  claimed, 
or.  in  the  case  of  the  high  seas,  con- 
sidered not  terra  nullius  hut  res  com- 
munis —  not  subject  to  claim  —  the 
problems  until  recently  seemed  of  more 
theoretical  than  practical  importance. 
Rut  now  these  doctrines  and  precedents 
arc  again  being  invoked.  Arc  the  new 
em  irontnents  to  be  regarded  as  res 
communis,  like  llic  high  seas,  incapable 
of  appropriation?  Or  are  ihev  terra 
nullius.  subject  to  claim?  And.  if  terra 
nullius,  what  sort  and  degree  of  activity 
is  sufficient  to  legitimate  such  exclusive 
claims? 

Let's  now  look  at  these  different  en- 
vironments and  the  legal  regimes  or 
problems  which  have  emerged. 

The  Arctic.  The  North  Polar  re- 
gion presents  the  simplest  problem 
from  the  standpoint  of  international 
law.  It  is,  of  course,  a  vast  ocean  al- 
most completely  surrounded  by  the 
North  American,  Asian,  and  European 
continents  and  by  the  Island  of  Green- 
land. Only  the  northern  fringes  of  the 
continents,  Greenland,  and  some  scat- 
tered barren  islands  offer  a  solid  plat- 
form for  human  habitation  or  exploita- 
tion. Although  some  one  million  people 
live  within  the  Arctic  Circle  and  the 
Arctic  has  considerable  potential  living 
and  mineral  resources,  the  actual  ex- 
ploitation of  the  area  is  presently  lim- 
ited. On  the  other  hand,  the  geographic 
position  of  the  North  Polar  region  and 
its  potential  use  as  a  highway  makes  it 
of  great  strategic  and  commercial  sig- 
nificance, for  the  shortest  air  and  sea 
routes  between  the  world's  most  densely 
populated,  economically  advanced,  and 
militarily  powerful  countries  pass 
through  the  North  Polar  region.  For 
commercial  aircraft,  submarines,  and 
missiles  alike,  the  Polar  route  is  the 
quickest  way  between  Europe  and  Asia 
and  North  America.  The  feasibility  of 
submarine      navigation      beneath      the 


polar  ice  was  demonstrated  when  the 
Nautilus  reached  the  North  Pole  in 
1958.  It  is  worth  noting  that  a  sub- 
marine traveling  under  the  polar  ice 
from  London  to  Tokyo  needs  to  travel 
only  about  half  the  distance  of  present 
surface  ships.  The  Soviet  Union  has 
devoted  considerable  effort  to  Arctic 
activities  and  has  developed  a  northern 
sea  route  across  the  top  of  Asia  which 
it  announced  last  March  would  be  open 
to  foreign  ships  on  a  toll  basis;  how- 
ever, it  is  reported  that  only  one  Rus- 
sian commercial  vessel  has  so  far  used 
the  route  and  this  for  demonstration 
purposes. 

As  to  the  Arctic  Ocean  itself,  there 
seems  to  be  general  agreement  that  the 
traditional  law  of  the  sea  is  fully 
applicable.  This  result  is  not  surprising, 
in  view  of  the  clearly  oceanic  character 
of  the  area,  the  strength  of  the  legal 
precedents  involved,  the  limited  possi- 
bility of  exercising  exclusive  control, 
and  the  traditional  shared  interest  of 
all  neighboring  countries  in  nonexclu- 
sive access  to  the  region's  principal  use 
as  a  highway.  From  the  time  that  the 
United  States  politely  declined  to  en- 
dorse Admiral  Peary's  purported  an- 
nexation of  the  North  Pole  until  the 
present,  there  appears  to  have  been 
broad  agreement  that  neither  the  Arc- 
tic Ocean  itself  nor,  in  particular,  the 
pack  of  floating  ice  upon  it  are  capable 
of  exclusive  national  appropriation. 
United  States  and  Soviet  aircraft,  ice- 
breakers, submarines,  and  United 
States  and  Soviet  scientific  parties 
based  on  floating  ice  floes  have,  on 
many  occasions,  transited  the  Arctic 
Ocean  without  protest. 

A  very  recently  reported  incident 
both  evidences  this  general  principle 
and  at  the  same  time  indicates  the 
special  legal  problems  which  may 
nevertheless  emerge.  This  summer  two 
U.S.  Coast  Guard  icebreakers,  Edisto 
and  Eastwirid,  undertook  the  first  cir- 
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cumnavigation  of  the  Arctic  Ocean  and 
proceeded  with  most  of  their  voyage 
without  protest  from  any  state.  Their 
route  was  planned  so  as  to  pass  well 
outside  any  state's  territorial  waters. 
However,  in  late  August  the  ships  were 
blocked  by  heavy  ice  in  the  Kara  Sea 
and  the  United  States,  through  our 
Moscow  Embassy,  informed  the  Soviets 
that  the  ships  would  have  to  pass 
through  Vilkitski  Strait,  which  lies  be- 
tween the  Soviet  island  of  Severnaya 
Zemlya  and  the  Chelyuskin  Peninsula 
of  Siberia  and  connects  the  Kara  and 
Laptev  Seas.  The  Soviet  Government 
took  the  position  that  such  passage 
would  violate  Soviet  frontiers  stating 
that,  since  it  claims  a  12-mile  territorial 
zone,  the  22-mile-wide  straits  are 
wholly  Soviet  waters.  Faced  with 
Soviet  objections  and  the  consequent 
impossibility  of  proceeding,  the  United 
States  cancelled  the  expedition.  How- 
ever, we  sent  a  stiff  note  of  protest  to 
the  Soviets,  pointing  out  that  the  Rus- 
sian action  appeared  to  be  a  violation 
of  the  innocent  passage  provision  of  the 
1958  Geneva  Convention  on  the  Terri- 
torial Sea,  that  the  ships  presented  no 
threat  to  the  security  and  peace  of  the 
coastal  state,  and  that  the  Russians  had 
frustrated  a  useful  scientific  endeavor 
and  deprived  the  international  com- 
munity of  research  data  of  considerable 
significance. 

Let  me  offer  a  brief  comment.  Tt  is 
true  that  article  16(4)  of  the  Territo- 
rial Sea  Convention  provides  a  right  of 
innocent  passage  "through  straits 
which  are  used  for  international  navi- 
gation between  one  part  of  the  high 
seas  and  another  part  of  the  high  seas." 
Moreover,  the  International  Court  in 
the  1949  Corfu  Channel  case  had  pro- 
claimed a  right  of  innocent  passage 
through  such  straits,  even  as  to  naval 
vessels,  as  a  matter  of  customary  inter- 
national law.  The  Court,  in  that  case, 
rejected  the  argument  that  the  passage 


in  question  must  be  a  "necessary"  one 
and  held  that  the  convenience  of  the 
Corfu  Strait  for  international  naviga- 
tion and  the  substantial  use  made  of 
the  strait  for  that  purpose  were  suffi- 
cient to  place  it  in  the  category  of  an 
"international  highway."  Scholarly  de- 
bate on  the  Vilkitski  Strait  incident  will 
probably  turn  on  the  interesting  ques- 
tion of  whether  the  Vilkitski  Strait  can 
really  be  considered  one  used  for  "in- 
ternational navigation"  or  as  an  "inter- 
national highway"  within  the  meaning 
of  the  Convention  and  Corfu  Channel 
case.  On  the  one  hand,  no  United 
States  vessel  and  few  Soviet  or  other 
vessels  appear  to  have  previously  tran- 
sited the  Strait.  On  the  other  hand,  the 
Strait  apparently  is  part  of  the  Soviet- 
proclaimed  northern  sea  route.  Of 
course,  Soviet  sensitivity  to  potential 
espionage  may  well  have  played  a  part 
in  this  incident.  But  note  that  despite 
this  unhappy  occurrence  the  Soviet 
Government  made  no  claim  to  restrict 
navigation  of  the  vessels  outside  its 
territorial  waters. 

Legal  problems  of  the  Arctic  have, 
for  the  most  part,  involved  territorial 
claims  to  the  various  northern  islands. 
For  instance,  Denmark's  claim  to 
Greenland  by  discovery  and  occupa- 
tion was  confirmed  by  the  International 
Court  in  the  Eastern  Creenland  case. 
Norway  holds  Spitzbergen  under  the 
terms  of  an  interesting  multilateral 
treaty  of  1925  which,  in  some  of  its 
demilitarization  and  open-access  pro- 
visions, anticipates  the  Antarctic 
Treaty.  And  there  has  been  some  con- 
troversy over  Russian  claims  to 
Wrangel  Island. 

But  perhaps  the  most  interesting  ter- 
ritorial issue  concerns  the  so-called  sec- 
tor claims  advanced  by  Canada  in  1907 
and  the  Soviet  Union  in  1926.  Under 
this  sector  theory,  those  countries  claim 
title  to  all  Arctic  islands  lying  between 
their    northern    continental    mainlands 
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and  the  North  Polo  situated  within  the 
meridians  of  their  most  easterly  and 
westerly  eontinental  boundaries.  These 
pie-shaped  sector  claims  are  based  on 
a  rather  far-reaching  theory  of  con- 
tiguity and  do  not  depend  on  actual 
discovery  or  occupation.  None  of  the 
four  other  nations  which  border  on  the 
Arctic  Ocean  —  Norway,  Finland,  the 
United  States  (by  virtue  of  Alaska), 
and  Denmark  (by  virtue  of  Greenland) 
—  recognize  the  sector  principle  or 
have  made  claims  based  oh  that  prin- 
ciple. However,  in  practice,  in  view  of 
the  presently  limited  utility  of  the  Arc- 
tic islands  involved,  the  sector-claim 
controversy,  though  unresolved,  has 
been  of  more  theoretical  than  practical 
importance. 

One  other  recent  development  per- 
haps deserves  brief  mention  —  Presi- 
dent Eisenhower's  1958  "open  skies" 
proposal  for  the  establishment  of  an 
Arctic  international  inspection  zone  to 
guard  against  surprise  attack.  Of 
course,  this  proposal  came  to  naught 
when  it  was  vetoed  by  the  Soviet  Union 
in  the  United  Nations  Security  Council. 

The  Antarctic.  The  South  Polar 
region  is,  for  our  purposes,  much  more 
interesting.  Antarctica  presents  a 
strong  contrast  to  the  Arctic  —  geo- 
graphically, strategically,  and  from  the 
standpoint  of  the  legal  problems  in- 
volved. It  consists  principally  of  a  vast 
and  desolate  ice-covered  continent,  as 
large  as  the  United  States  and  Europe 
combined,  surrounded  on  every  side  by 
thousands  of  miles  of  hazardous  ocean, 
ice-filled  and  impassable  in  the  winter 
months.  This  continent  is  the  coldest, 
driest,  windiest,  and  most  barren  land 
on  earth.  Antarctica  itself  supports  vir- 
tually no  native  animals  or  plants, 
though  the  offshore  waters  of  the  An- 
tarctic convergence  teem  with  sea  life, 
and  penguins  and  other  birds  nest  on 
the  Antarctic  coasts.  Hefore  the  end  of 


World  War  II  only  a  handful  of  human 
beings  had  set  foot  on  the  continent, 
and  even  fewer  had  stayed  through  the 
long  and  harrowing  Antarctic  winter. 

The  economic  value  of  Antarctica  is 
miniscule.  No  significant  mineral  de- 
posits or  other  natural  resources  have 
thus  far  been  discovered;  in  any  event, 
costs  of  exploiting  and  transporting  any 
discoveries  would  probably  be  prohibi- 
tive. Other  uses  which  have  been  sug- 
gested —  for  example,  tourism  or  use 
of  the  continent  as  a  vast  cold  storage 
warehouse  —  seem  unlikely  to  be  im- 
portant in  the  near  future.  Moreover, 
in  view  of  the  remoteness  of  the  con- 
tinent from  significant  population 
centers  and  the  fact  that  the  most  im- 
portant world  powers  lie  in  the  North- 
ern rather  than  the  Southern  Hemi- 
sphere, Antarctica  appears  to  have  little 
potential  value  as  a  route  for  transpolar 
air  traffic  and  little  strategic  signifi- 
cance. Thus,  it  is  difficult  to  see  that 
Antarctica  naval  bases  or  missile  sites 
would  really  be  of  much  practical  use 
to  any  country.  In  practice,  the  prin- 
cipal importance  of  the  continent  has 
been  in  the  area  of  scientific  research, 
as  a  vast  laboratory  of  vital  importance 
to  a  great  number  of  scientific  discip- 
lines. 

The  limited  usefulness  of  the  Ant- 
arctic has  strongly  influenced  present 
international  treatment  of  the  problem 
of  territorial  and  jurisdictional  claims. 
From  the  time  that  the  existence  of 
Antarctica  was  established  in  the  early 
1800's,  a  number  of  countries  showed 
an  interest  in  the  area,  and  by  1956 
seven  countries  had  made  extensive  ter- 
ritorial claims  covering  altogether  some 
80  percent  of  the  continent.  These  ter- 
ritorial claims,  based  primarily  on 
discovery,  symbolic  acts,  and  limited 
temporary  activities  by  small  expedi- 
tions, were  in  many  cases  conflicting. 
Many  of  these  countries  refused  to 
recognize     each     other's     claims.     The 
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United  Slates,  despite  its  own  very  ex- 
tensive activities  in  the  Antarctic, 
neither  made  territorial  claims  itself  in 
Antarctica  nor  recognized  such  claims 
by  others.  The  traditional  U.S.  position 
was  that  by  its  very  nature  the  Ant- 
arctic was  incapable  of  that  degree  of 
effective  occupation  sufficient  to  sup- 
port such  claims  of  territorial  sover- 
eignty. The  Soviet  Union,  which  he- 
came  increasingly  active  in  Antarctica 
following  World  War  II,  also  refused 
to  recognize  other  states'  claims  to  ter- 
ritory. The  result  was  legal  chaos. 

The  legal  questions  involved  became 
practically  significant  only  in  the  mid- 
dle 1950's.  The  International  Geophysi- 
cal Year  1956-58  resulted  in  a  major 
invasion  of  the  continent  by  thousands 
of  scientists  and  supporting  military 
and  technical  personnel  of  more  than 
a  dozen  countries.  This  invasion  has,  in 
the  last  10  years,  become  a  conquest. 
By  now  advanced  technology  has  made 
possible  the  construction  by  some  11 
states  of  over  30  permanent  stations 
throughout  the  Antarctic,  including  the 
United  States  McMurdo,  Byrd,  South 
Pole,  and  other  stations,  and  the  Soviet 
Vostok  and  Mirnyy  stations.  Develop- 
ments in  sea  and  airborne  logistic  sup- 
port have  made  possible  wide-ranging 
research  activities  and  large-scale  con- 
tinuing supply  of  these  installations;  in 
fact,  I  understand  that  the  United 
States  has  this  season  instituted 
scheduled  winter  flights  between  New 
Zealand  and  McMurdo  station  —  a 
considerable  technical  achievement  in 
view  of  the  extreme  winter  conditions. 
A  nuclear  reactor  is  in  operation  at 
McMurdo  station  and  others  are  con- 
templated. The  total  Antarctic  summer 
population  may  now  number  over 
2.000  persons  and  the  winter  popula- 
tion over  700  —  hardly  a  metropolis, 
but  certainly  a  community. 

With  developments  on  this  scale, 
coupled  with  the  needs  of  scientists  for 


free  access  to  every  part  of  the  Antarc- 
tic for  their  research,  the  problem  of 
national  territorial  claims  for  the  first 
time  became  troublesome.  A  modus 
vivendi  was  established  during  the  IOY 
itself  under  which  claimant  states 
avoided  interfering  with  each  other's 
activities  even  if  they  occurred  within 
claimed  territory.  However,  when  it 
became  evident  after  the  IGY  that 
substantial  activities  would  be  continu- 
ing indefinitely,  a  more  stable  legal 
arrangement  became  desirable. 

Following  U.S.  initiative  and  careful 
advance  preparation,  a  conference  of 
the  12  countries  most  involved  in  the 
Antarctic  activities  was  held  in  1959 
in  Washington.  This  conference  drew 
up  the  Antarctic  Treaty  which  entered 
into  force  in  1961.  The  original  parties 
were  Argentina.  Australia,  Belgium. 
France,  Japan,  New  Zealand,  Norway, 
South  Africa,  the  Soviet  Union,  the 
United  Kingdom,  the  United  States, 
and  Poland.  Czechoslovakia,  Denmark, 
^and  the  Netherlands  have  since 
acceded. 

The  Treaty  is  a  remarkable  interna- 
tional achievement  representing,  in  my 
view,  a  sensible  and  practical  solution 
to  the  problems  countries  are  jointly 
confronted  with  in  Antarctica.  The 
Treaty,  which  is  binding  upon  the 
parties  for  at  least  30  years,  is  applic- 
able to  the  area  south  of  latitude  60° 
S..  including  all  ice  shelves;  however, 
rights  under  international  law  respect- 
ing the  high  seas  are  not  affected.  The 
area  is  both  demilitarized  and  made  a 
nuclear-free  zone.  Military  activities  of 
any  nature,  nuclear  explosions,  and  the 
disposal  of  radioactive  wastes  are  pro- 
hibited, however,  military  personnel 
and  equipment  can  be  used  to  support 
scientific  research,  and  nuclear  re- 
actors may  be  utilized.  To  assure 
observance  of  these  provisions,  there 
is  a  path-breaking  article  in  the  Treaty 
permitting  complete  freedom  of  inspec- 


511 


tion;  any  parly  may  at  any  time 
unilaterally  carry  out  inspections  by 
ground  or  by  aerial  surveillance  any- 
where in  the  Treaty  area.  The  United 
States,  in  fact,  conducted  such  inspec- 
tions, including  inspections  of  Soviet 
stations,  in  1964  and  1967,  and  various 
other  countries  followed  suit  —  al- 
though the  Soviet  Union  has  not  yet 
done  so.  While,  of  course,  the  Treaty 
docs  not  bind  nonparties,  the  parties 
undertake  "to  exert  appropriate  efforts, 
consistent  with  the  Charter  of  the 
United  Nations,  to  the  end  that  no  one 
engages  in  any  activity  in  Antarctica 
contrary  to  the  principles  of  the 
Treaty."  Since  the  major  world  powers 
are  parties,  it  is  unlikely  that  non- 
parties would  fail  to  respect  the  legal 
regime  the  Treaty  creates. 

A  major  problem  for  the  Treaty 
drafters  was,  of  course,  that  of  ter- 
ritorial claims  and  jurisdiction.  Even 
though  the  practical  importance  of 
the  areas  claimed  was  slight,  the  emo- 
tional significance  of  such  claims  to 
certain  of  the  claimant  countries  was 
great.  Consequently,  proposals  for  com- 
plete internationalization  of  Antarctica, 
or  at  least  the  establishment  of  an  inter- 
national authority  to  provide  rules  for 
the  area,  proved  impracticable.  On  the 
other  hand,  a  final  determination  of  the 
many  competing  positions  on  claims 
was  clearly  even  more  out  of  the  ques- 
tion. The  course  taken  by  the  Treaty 
drafters  was  therefore  to  bypass  this 
complex  issue  and  to  deal  instead  with 
the  practical  aspects  of  sovereignty 
rather  than  its  theoretical  structure. 
Thus,  the  Treaty  says  nothing  about 
the  validity  of  existing  claims.  Instead, 
it  freezes  existing  positions  as  they 
were  in  1961  and  establishes  a  morato- 
rium on  new  claims  while  the  Treaty  is 
in  force.  Nothing  done  by  any  country 
in  Antarctica  while  the  Treaty  is  in 
force  is  to  affect  the  validity  of  such 
claims  one   way  or   the  other.   On   the 


other  hand,  the  most  practically  signif- 
icant incident  of  such  claims,  that  of 
allocating  competence  to   control   con- 
duct, is  handled  by  providing  that  ob- 
servers carrying  on   inspections  under 
the  Treaty,  and  also  exchange  scientists, 
are  to  be  subject  only  to  the  jurisdiction 
of    their    state    of    nationality.    Other 
jurisdictional    problems   are   to   be   re- 
solved  by  consultation.  Thus,   while  it 
remains  possible  for  claimant  states  to 
assert  the  right  to  establish  rules  on  the 
basis    of    territorial    sovereignty,    and 
many  have  enacted  laws  purporting  to 
do  so.  most  stales  have  in  practice  re- 
stricted  the   application   of  such    rules 
to  their  own  nationals.  Note  that  so  long 
as   jurisdictional    rights   are    restricted 
by   the  agreement   the  issues  of   terri- 
torial claims  remain  largely  theoretical. 

While  no  formal  international  organ- 
ization is  established  by  the  Treaty,  it 
provides  for  extensive  scientific  co- 
operation and  exchange  of  information 
and  for  periodic  meetings  of  the 
parties.  The  participants  in  these  meet- 
ings may  recommend  to  their  govern- 
ments so-called  agreed  measures  im- 
plementing Treaty  purposes,  and  these 
recommendations,  when  unanimously 
approved  by  the  parties,  are  interna- 
tionally binding.  The  extent  of  co- 
operation among  the  parties  has  been 
remarkable.  Important  agreed  measures 
have  been  approved  covering  problems 
of  conservation,  telecommunications, 
and  scientific  cooperation. 

The  success  thus  far  of  the  Antarc- 
tic Treaty  in  a  world  of  cold  war  and 
other  conflicts  is  worth  noting.  A  cynic 
might  suggest  that  one  reason  the 
Treaty  could  be  concluded  and  has 
worked  so  well  is  that  Antarctica  is 
rather  useless  except  for  scientific 
research.  Scientific  research  is  a  use 
which  by  its  very  nature  stimulates  co- 
operation and  is  hostile  to  the  concepts 
of  exclusive  rulemaking  authority  and 
restricted  access  implicit   in  territorial 
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sovereignty.  As  in  the  case  of  the  com- 
mon interest  in  free  navigation  of  the 
high  seas,  the  mutual  advantages  to 
states  of  common  access  for  all  to  all 
areas  clearly  far  outweigh  those  any 
single  state  can  gain  by  unduly  press- 
ing its  own  separate  interests.  More- 
over, the  drafters  wisely  bypassed  the 
difficult  and  emotional  theoretical  is- 
sues of  territorial  claims  and  settled  in- 
stead the  practical  functional  issues 
necessary  to  permit  the  work  of  scien- 
tific research  to  go  on. 

Thus,  in  terms  of  our  concern  with 
the  question  of  who  makes  the  rules, 
whatever  the  Antarctic  may  be  in  legal 
theory,  it  appears  in  present  practice 
much  like  the  high  seas  —  a  res  com- 
munis —  with  each  nation  controlling 
its  own  expeditions  and  nationals.  What 
might  happen  under  changed  circum- 
stances where  states  find  a  real  stake 
in  exclusive  claims  —  for  example,  if 
valuable  mineral  deposits  are  dis- 
covered —  remains  to  be  seen.  Hope- 
fully the  habits  of  cooperation  and 
functional  solution  engendered  by  the 
Treaty  would  engender  equally  sensible 
new  ways  of  dealing  with  such  develop- 
ments. 

As  you  may  know,  the  success  of  the 
Antarctic  Treaty  stimulated  the  devel- 
opment of  the  United  Nations  Outer 
Space  Treaty  which  was  largely 
modeled  on  it.  However,  the  Outer 
Space  Treaty,  of  course,  forecloses  the 
incipient  problem  of  territorial  claims 
by  specifically  barring  such  claims  in 
outer  space  and  providing  that  it  is 
to  be  free  for  the  use  of  all. 

Thus,  reasonably  workable  solutions 
have  emerged  for  handling  the  present 
legal  problems  of  the  polar  regions 
and  outer  space  —  solutions  analogous 
to  those  developed  in  the  last  century 
for  the  high  seas. 

The  Deep  Seas.  Hut  when  we  turn 
to  the  deep  seas,  the  problems  become 


more  troublesome.  For  here  we  are  not 
talking  about  barren  areas  of  limited 
practical  value,  areas  in  which  national 
interests  are  primarily  in  the  inherently 
common  and  sharahle  uses  of  transit 
and  scientific  investigation.  Instead,  we 
are  dealing  with  an  emerging  world  of 
tremendous  potential  wealth  and  sig- 
nificance, one  in  which  the  rewards  of 
exclusive  access  and  jurisdiction  may 
appear  very  tempting  to  states.  Since 
1  understand  Admiral  Hearn  will  be 
discussing  this  subject  in  detail  in  a 
later  lecture.  T  will  limit  myself  to 
sketching  out  the  outlines  of  the  prob- 
lem. 

Again  these  questions  arise  from  the 
striking    developments    in    technology 
which     have     increasingly     permitted 
man's  penetration  beneath  the  seas  — 
a   technology  which   has  had  to  over- 
come the  obstacles  of  an  environment 
perhaps  more  akin  to  that  on  the  sur- 
face of  a   neighboring  planet  than   on 
the  surface  of  our  own  earth  —  airless, 
wet,  cold,  opaque,  and  corrosive,  with 
extreme   pressures.   You    are   probably 
familiar   with   many  of  these   develop- 
ments. We  see  broad  advances  in   the 
technology     of     marine     mining     and 
marine  structures  which   have  permit- 
ted maintenance  of  fixed  and  semiper- 
manent   marine    installations    and    the 
commercial  extraction  of  oil  and  other 
resources  from  the  seabed  and  subsoil. 
The  nuclear  submarine  is  a  basic  foun- 
dation of  our  modern  Navy.  More  than 
20    tethered    or    free-moving    manned 
deep    sea    submergence    systems    have 
been    developed    for    research,    rescue, 
and  recovery,  and  we  are  gaining  new 
experience  with  remote  control  under- 
water manipulator  or  robot  systems  as 
that  used  for  the  recovery  of  the  nu- 
clear  bomb  off  Spain.  Other  develop- 
ments include  surface  and  deep  ocean 
buoy  technology  capable  of  recording 
and   telemetering  information   to  ship. 
shore,     or     satellite     installations;     im- 
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proved  charting  of  the  deep  seas  and 
their  currents;  and  navigational  and 
positional  technology  permitting  loca- 
tion, identification,  and  relation  to 
objects  in  the  undersea  environment. 
Finally,  there  are  various  technologi- 
cal advances  permitting  human  beings 
to  live  and  work  as  free  swimmers  un- 
derseas.  as  illustrated  by  scuba  systems 
and  saturation  diving  techniques,  the 
Navy's  "Man  in  the  Sea"  program  and 
Sealab  f,  II,  and  I  IF  experiments,  and 
still  earl)r  research  on  "artificial  gills." 
With  these  advances  has  come  a  tre- 
mendous upsurge  in  awareness  of  the 
potential  importance  and  riches  of  the 
marine  environment. 

Thus,  the  development  of  the  Polaris 
undersea  weapons  system,  with  its 
virtues  of  concealment,  mobility,  and 
dispersion,  has  clearly  greatly  affected 
strategic  thinking;  in  fact,  in  June 
1966  the  Panel  on  Oceanography  of  the 
President's  Science  Advisory  Commit- 
tee stated  that  "the  most  urgent  aspect 
of  Federal  involvement  in  ocean  science 
and  technology  for  the  next  5  to  10 
years  relates  to  national  security  in  the 
narrow,  strictly  military  sense." 

Again,  in  an  age  in  which  the  threat 
of  overpopulation  has  become  a  prob- 
lem rivaling  that  of  nuclear  weapons 
and  in  which  some  observers  predict  a 
collapse  of  the  world's  food  economy 
within  20  years,  the  possibility  of  in- 
creasing utilization  of  the  vast  and 
thus  far  largely  unexploited  potential 
food  resources  of  the  seas  has  acquired 
great  significance.  Some  believe  our 
ability  to  develop  marine  sources  of 
food  may  be  indispensable  to  the  main- 
tenance of  long  run  world  social,  eco- 
nomic, and  political  stability. 

The  great  mineral  wealth  of  the  sea 
—  oil,  coal,  sulfur,  iron,  manganese, 
and  diamonds  and  as  a  source  for 
desalinated  water  —  is  being  increas- 
ingly exploited  with  potentially  impor- 
tant  effects   on   a   number   of   national 


economies.  For  example,  in  addition 
to  the  rapid  development  of  offshore 
oil  and  mineral  extraction  in  the 
United  States.  important  energy 
sources  are  being  developed  in  the 
North  Sea,  and  Australia,  among  other 
countries,  has  discovered  important  off- 
shore mineral  deposits. 

The  advantages  of  large  cargo  sub- 
marines, free  of  surface  wind  and 
weather,  operating,  for  example,  under 
the  Arctic  ice  between  Europe  and 
Asia  have  been  pointed  out.  We  have 
begun  to  appreciate  the  potentially 
profound  effects  of  our  growing  pollu- 
tion of  the  oceans  —  a  problem  drama- 
tized by  the  Torre  Canyon  incident  and 
the  question  of  disposal  of  radioactive 
waste.  Finally,  the  possible  uses  of  the 
ocean's  tides  for  power,  as  in  the  pro- 
posed Passamaquoddy  Dam  project, 
and  the  great  effect  of  the  oceans  on 
weather  and  the  problem  of  weather 
control  are  being  explored. 

Even  a  brief  survey  of  these  develop- 
ments suggests  a  science-fiction  future 
where  man's  food  comes  largely  from 
ocean  algae  farms,  whale  herds,  and 
fish  ranges  "fenced"  by  bubble  or 
sonic  barriers,  where  national  security 
is  based  on  underwater  submarine  or 
missile  bases,  perhaps  constantly 
shifted  about  the  ocean  floor  to  avoid 
detection;  where  men  may  ultimately 
even  live  and  work  in  cities  beneath 
the  sea. 

This  new  significance  of  the  ocean 
is.  in  turn,  forcing  a  reassessment  by 
states  of  their  national  interests  and 
attitudes  —  a  reassessment  perhaps 
symbolized  in  our  own  country  by 
Congressional  passage  last  year  of  the 
Marine  Resources  and  Engineering  De- 
velopment Act  and  the  fact  that,  by 
my  information,  over  15  intragovern- 
mental  committees  are  now  working  on 
ocean  development  problems.  While  the 
sea  was  principally  viewed  as  a  high- 
way,   the   doctrine   of   freedom   of   the 
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seas,  of  nonexclusive  use,  had  a  broad 
appeal,  The  national  interest  each  stale 
had  in  free  navigation  of  the  seas  by 
its  own  ships  without  interference  by 
other  countries  generally  outweighed 
the  limited  gains  a  state  might  hope  to 
derive  from  its  own  assertion  of  exclu- 
sive control  on  the  seas.  However, 
where  nonsharable  or  competing  uses 
develop  —  as  with  the  exploitation  of 
mineral  wealth  or  fisheries  —  a  strong 
national  interest  in  asserting  para- 
mount or  exclusive  control  of  these 
uses  emerges.  Moreover,  where  the 
potential  effects  of  high  seas  activity 
on  shore  states  become  more  signifi- 
cant or  are  more  profoundly  realized 
—  as  with  the  problem  or  undersea 
weapons  systems  or  pollution — pressure 
to  protect  national  interests  by  assert- 
ing authority  on  the  high  seas  mounts. 

One  illustration  of  this  tendency  is, 
of  course,  the  many  attempts  by  states 
to  control  fishing  in  their  offshore  high 
seas  waters,  for  example,  our  own  P.L. 
89-658,  enacted  last  year,  asserts  the 
right  of  the  United  States  to  control 
fishing  in  a  contiguous  zone  9  miles 
out  from  the  limits  of  our  territorial 
sea.  But  more  significant  for  our  pur- 
pose are  developments  concerning  the 
continental  shelf. 

The  real  takeoff  of  this  development 
was  our  own  Truman  Declaration  of 
1945  which  proclaimed  that  the  United 
States  regards  the  natural  resources  of 
the  subsoil  and  seabed  of  the  contig- 
uous continental  shelf  as  appertaining 
to  the  United  States  and  subject  to  its 
jurisdiction  and  control.  While  a  ter- 
ritorial claim  to  the  shelf  was  deliber- 
ately avoided  and  it  was  made  clear 
rights  of  navigation  in  the  superjacent 
seas  were  not  affected,  our  assertion  of 
jurisdiction  over  the  shelf  itself  was 
very  far-reaching.  The  U.S.  declaration 
was  followed  in  short  order  by  similar 
declarations  by  many  other  states  with 
continental    shelves.    Finally,    in    1958. 


the  principle  of  allocating  virtually  ex- 
clusive rights  to  the  use  of  resources 
of  the  continental  shelf  to  the  contig- 
uous shore  state  was,  in  effect,  ratified 
by  the  Geneva  Convention  on  the  Con- 
tinental Shelf  to  which  some  30  states 
are  now  party. 

Under  the  Continental  Shelf  Con- 
vention the  coastal  state  exorcises  sover- 
eign rights  over  the  continental  shelf 
for  the  purpose  of  exploring  it  and  ex- 
ploiting its  natural  resources.  However, 
these  rights  do  not  affect  the  legal 
status  of  the  superjacent  waters  as 
high  seas  or  that  of  the  airspace  above 
waters.  The  rights  to  the  resources  of 
the  shelf  do  not  depend  on  occupation 
or  express  proclamation  and  are  ex- 
clusive in  the  sense  that  if  the  coastal 
state  does  not  explore  the  continental 
shelf  or  exploit  its  natural  resources  no 
one  else  may  undertake  these  activities 
or  make  a  claim  to  the  continental  shelf 
without  the  expressed  consent  of  the 
coastal  state.  The  coastal  state  may  not 
unjustifiably  interfere  with  navigation, 
fishing,  or  the  conservation  of  living 
resources  of  the  sea,  or  scientific  re- 
search. However,  the  coastal  state  is 
entitled  to  install  and  maintain  or 
operate  on  the  continental  shelf  installa- 
tions and  other  devices  necessary  for 
the  exploration  and  exploitation  of  its 
natural  resources  and  may  establish 
safety  zones  around  such  installations, 
not  to  exceed  500  meters  in  breadth. 
The  negotiating  history  of  the  Conven- 
tion suggests  that  there  is  no  clear 
bar  to  the  placement  of  defense  instal- 
lations on  the  continental  shelf  by  the 
shore  state. 

It  is  important  to  note  that  the  defi- 
nition of  continental  shelf  given  in  the 
Convention  is  not  what  a  geologist's 
definition  might  be  (assuming  geolo- 
gists could  agree)  and  is  speeifieallv 
open  ended;  it  is  defined  as  "the  sea 
bed  and  subsoil  of  the  submarine  areas 
adjacent  to  the  coast  ...  to  a  depth  of 
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200   meters  or.   beyond   that   limit,   to 
where    the    depth    of    the    superjacent 
waters  admit  of  the  exploitation  of  the 
natural    resources."    Thus,    while    the 
Convention     establishes    a    reasonably 
clear  regime  for  the  continental  shelves 
themselves,  giving  rulemaking  author- 
ity to  the  coastal  state,  it  is  left  unclear 
precisely    where    that    sort    of    regime 
ends.  Presumably  such  exclusive  claims 
are  good  at  least  some  distance  beyond 
the  200-meter  line  or  else  the  "exploita- 
bility"    criteria    wouldn't    have    been 
added.  On  the  other  hand,  a  convention 
dealing  with  the  continental  shelf  could 
not  easily   be   argued   to   resolve   ques- 
tions  of   jurisdiction    in    zones   having 
little  relation   to   the  continental   shelf, 
particularly  where  the  alternative  200- 
meter  depth  was  provided. 

Since  drilling  can  now  be  done  in  as 
much  as  1,000- foot  depths  and  the 
United  States  has  already  leased  min- 
eral rights  in  areas  of  depths  of  over 
1.000  feel  —  developments  not  foreseen 
by  the  drafters  of  the  Convention  — 
troublesome  problems  of  interpretation 
are  already  arising.  An  interesting  ex- 
ample of  this  problem  is  the  reported 
recent  attempt  by  some  San  Diego 
businessmen  to  establish  the  so-called 
new  nation  of  Abalonia.  The  plan  was 
to  establish  an  artificial  island  by  sink- 
ing a  concrete  reinforced  ship  in  12 
feet  of  water  on  Cortes  Bank,  which 
lies  110  miles  ofT  San  Diego.  The  issue 
arose  whether  U.S.  authority  under  the 
continental  shelf  legislation  extended  to 
the  bank,  since  the  water  between  the 
bank  and  the  mainland  reached  depths 
of  over  1,400  meters.  Unfortunately  for 
legal  scholarship,  a  storm  drove  the 
ship  ofT  the  bank  and  it  sank  in  deep 
water,  so  the  question  is  still  open.  As 
another  illustration  of  these  developing 
problems,  last  March  Denmark,  Ger- 
many, and  the  Netherlands  submitted 
to  the  World  Court  a  dispute  between 
them    concerning    the    delimitation    of 


the  continental  shelf  of  the  North  Sea. 
Assuming  that  the  Continental  Shelf 
Convention  is  limited  to  at  least  the 
more  shallow  areas  of  the  seas  adjacent 
to  the  continents,  we  are  still  faced  with 
the  questions  of  where  the  precise  limit 
of  the  regime  of  the  .continental  shelf 
is  and  who  may  establish  rules  for 
activities  in  the  deep  sea  beyond  those 
shallow  regions.  We  may  soon  see  this 
problem  raised  in  a  variety  of  practical 
contexts.  For  example: 

Could  the  United  States  pro- 
hibit or  control  the  activities  of 
an  English  or  some  other  foreign 
company  seeking  to  extract  min- 
erals from  the  seabed  or  subsoil 
just  beyond  the  limits  of  our 
geologically  defined  Atlantic  con- 
tinental shelf  and  at  greater  than 
200  meter  depths? 

What  about  Russian  construc- 
tion of  an  undersea  missile  base 
just  outside  our  shelf  or,  for  that 
matter,  its  permanent  stationing 
of  a  fleet  of  missile  submarines  in 
our  ofTshore  waters? 

If  a  U.S.  company  discovers 
and  begins  exploitation  of  the 
resources  of  a  seamount  in  the 
mid-Atlantic,  is  there  any  way  it 
can  prevent  other  U.S.  or  foreign 
companies  from  rushing  in  to 
share  its  find  —  for,  clearly,  if 
some  measure  of  exclusivitv  is 
not  possible,  such  exploration 
and  development  may  not  be 
commercially  feasible? 

What  criminal  and  private 
laws  will  regulate  the  conduct  of 
individuals  on  U.S.  or  foreign 
fixed  installations  on  or  under 
the  high  seas?  For  example,  sup- 
pose a  U.S.  scuba  diver  kills  a 
French  scuba  diver  in  the  process 
of  seeking  discoveries  beneath 
the  high  seas? 

Mow  will  the  inevitable  con- 
flicts between  the  traditional  uses 
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of    the    sea    for    navigation    and 

fishing  and  the  various  new  un- 
dcrseas  uses  he  resolved?  For  in- 
stance, can  a  Texas  tower  he  huilt 
or  a  fixed  or  free-floating  huoy 
system  put  in  operation  even 
though  they  may  create  hazards 
to  ships?  It  is  interesting  to  note 
that  in  the  Gulf  of  Mexico  it  has 
proved  necessary  to  establish 
Shipping  Safety  Fairways  to 
avoid  dangers  of  collision  with 
such  permanent  installations. 

How  can  a  country  slop  an- 
other country  from  taking  one  of 
its  buoys  or  extracting  its  in- 
formation? 

What  about  damage  to  fishing 
caused  by  pollution  or  other  by- 
products from  undersea  mining 
activities? 

Can  the  United  States  restrict 
trawling,  the  disposal  of  radio- 
active materials,  or  underwater 
explosions  in  the  vicinity  of  U.S. 
operated  subsurface  installations, 
and  can  it  enforce  such  regula- 
tions against  foreign  nationals? 

What  if  a  government  or  pri- 
vate individuals  use  modern  tech- 
nology to  herd  fish  from  the  high 
seas     into     exclusive    contiguous 
fishing  zones? 
And  so  on!  As  we  have  seen,  there  are 
various  approaches  one  could   take   to 
provide  solutions  for  these4  problems. 

First,  we  could  say  that  all  of  the 
high  seas,  including  its  depths,  bed, 
and  subsoil  remain  res  communis  and 
open  to  all  with  no  possibility  of  uni- 
lateral claims  to  exclusive  use;  con- 
sequently, each  state  will  typically  con- 
trol only  its  own  nationals,  enterprises, 
or  installations.  Obviously,  assuming 
that  such  a  doctrine  would  still  legally 
permit  unilateral  exploitation  to  he 
carried  on.  it  would  still  appear  to  fur- 
nish little  protection  to  nations  or 
firms    initiating    mining    or    other    de- 


velopmental activities;  as  soon  as  the 
development  showed  promise,  poachers 
might  come  in.  Rational  planning  of 
deep  seas  uses  would  be  impossible 
without  some  overruling  international 
understandings. 

Second,  we  could  extend  the  contin- 
ental shelf  principle  to  the  ocean  deeps. 
dividing  rights  on  some  sort  of  sector 
theory  between  littoral  stales.  Rut  such 
division  based  on  accidents  of  geogra- 
phy really  unrelated  to  real  considera- 
tions of  contiguity  would  he  highly 
inequitable  and  extremely  complex. 
States  whom  geography  did  not  favor 
would  certainly  not  accept  it. 

Third,  we  could  say  that  the  bed  and 
subsoil  of  the  deep  ocean  is  terra  mil- 
Hits  —  whoever  can  effectively  exploit 
and  control  it  can  claim  exclusive 
rights.  This  doctrine,  of  course,  would 
lead  to  questions  as  to  what  constituted 
such  effective  occupation  and  possibly 
a  race  between  the  United  States,  the 
Soviet  Union,  and  the  few  other  tech- 
nologically capable  states  to  grab  the 
depths  for  themselves.  President  John- 
son voiced  this  concern  last  year  when 
he  warned:  "Under  no  circumstances 
.  .  .  must  we  ever  allow  the  prospects  of 
rich  harvest  and  mineral  wealth  to 
create  a  new  form  of  colonial  competi- 
tion among  the  maritime  nations.  We 
must  be  careful  to  avoid  a  race  to 
grasp  and  to  hold  the  lands  under  the 
high  seas.  We  must  insure  that  the 
deep  seas  and  the  ocean  bottoms  are, 
and  remain,  the  legacy  of  all  human 
beings."  Some  Government  depart- 
ments may  be  having  second  thoughts 
about  the  breadth  of  this  statement! 

Fourth,  we  could  collectively  agree. 
as  suggested  by  last  summer's  World 
Peace  Through  Law  Conference  at 
Geneva,  that  the  resources  of  the  deep 
seas  "pertain"'  to  the  United  Nations 
and  let  the  United  Nations  make  the 
applicable  rules  for  the  exploitation  of 
such   resources  and  allocation  of  their 
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benefits.  I  understand  that  a  proposal 
lo  this  ofFrct  is  being  placed  on  the 
current  U.N.  General  Assembly  agenda. 
But  do  we  really  place  that  much  con- 
fidence in  the  wisdom  of  present  U.N. 
General  Assembly  majorities?  Do  we 
want  to  burden  deep  sea  development 
with  a  United  Nations  bureaucracy? 
Would  there  be  any  real  incentive  for 
development  under  such  a  system? 

Fifth,  we  could  develop  any  of  a 
variety  of  possible  types  of  new  inter- 
national organizations  tailored  to  meet 
the  special  problems  of  the  deep  seas 
and  with  special  rulemaking,  adminis- 
trative, registration,  or  licensing  pow- 
ers to  provide  for  rational  development. 
For  example,  a  state  or  a  private  com- 
pany might  be  granted  exclusive  ex- 
ploitation rights  to  a  limited  area  upon 
registering  the  area  with  such  an  inter- 
national agency  and  proving  its  capaci- 
ty to  actually  carry  out  such  exploita- 
tion and  comply  with  navigational 
safety  and  pollution  standards.  The 
grantee  might  be  required  to  pay  a 
percentage  of  its  profits  into  a  common 
international  fund  for  economic  devel- 
opment or  other  purposes.  It  is  worth 
noting  that  there  are  already  a  great 
number  of  international  organizations 
engaged  in  cooperation  in  the  ocean- 
ographic  field;  for  example,  the  Inter- 
national Maritime  Consultative  Organ- 
ization is  actively  studying  the  Torre 
Canyon  problem.  And,  of  course,  we 
already  have  conventions  in  force  ap- 
plicable to  a  few  of  these  deep  sea 
problems  —  for  example,  the  Oil  Pollu- 
tion Convention  or  the  1963  Test  Ran 
Treaty  prohibiting  nuclear  tests  in  the 
sea. 

Finally,  we  could  combine  various 
approaches,  using  each  to  solve  the 
kinds  of  problems  to  which  it  was  best 
suited  —  for  example,  letting  each 
state  provide  civil  and  criminal  law  for 
its  own   installations  but  perhaps  with 


international    registry    of   the    installa- 
tions themselves. 

We  also  have  an  additional  question 
to  answer.  Should  we  try  to  resolve 
these  problems  now  by  specific  inter- 
national agreement?  Or  should  we  in- 
stead adopt  a  go-slow,  wait-and-see 
approach  permitting  the  problems  to 
better  define  themselves  before  attempt- 
ing an  overall  solution,  restricting  our- 
selves to  practical  issues  as  they  arise, 
perhaps  letting  answers  develop  by  the 
push  and  pull  of  national  interests  de- 
veloping into  customary  law? 

This  is  the  shape  of  the  problem, 
and,  I  think,  as  yet  no  one  really  knows 
what  answers  will  ultimately  be  given. 
As  we've  seen,  the  rules  that  emerge 
will  doubtless  be  some  sort  of  compro- 
mise, the  resultant  of  the  interaction  of 
state  interests  weighted  by  the  influ- 
ence of  the  states  concerned  and  their 
willingness  to  exert  that  influence.  But 
foreign  offices  are  not  yet  really  sure 
where  their  interests  lie  in  this  new 
area,  so  they  are  reluctant  to  commit 
themselves  one  way  or  the  other.  For 
example,  at  the  moment  a  legal  regime 
based  on  the  terra  nullius  concept  of 
"finders  keepers"  might  seem  in  the 
U.S.  interest  since  our  technology  ap- 
pears to  give  us  an  edge  in  any  race 
for  undersea  territory.  But  what  of  the 
Russians?  And  what  are  the  long-term 
costs  of  such  an  approach?  Should  the 
United  States  seek  a  rule  which  pre- 
vents Soviet  missile  subs  from  ap- 
proaching our  own  coasts  even  if  the 
rule  restricts  the  flexibility  of  our  own 
Polaris  submarines?  As  naval  officers, 
do  you  really  have  sufficient  informa- 
tion to  now  say  which  rule  you  would 
prefer? 

The  complexity  of  these  problems  is 
such  that  I  gladly  leave  a  discussion  of 
their  solution  in  the  more  capable 
hands  of  Admiral  Hearn.  I  will  restrict 
myself  to  only  three  comments. 
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First,  admittedly  premature  attempts 
to  deal  with  ill-defined  problems  may 
be  undesirable.  However,  there  seems 
to  be  also  a  risk  in  letting  the  legal 
problems  of  the  deep  seas  drift  too  long 
without  obtaining  at  least  some  broad 
general  international  understandings  as 
to  the  shape  of  the  legal  regime  we 
contemplate.  History  suggests  that  at 
some  point  opposing  national  interests 
and  commilments  in  such  matters  may 
become  so  frozen  that  a  mutually  agree- 
able and  rational  solution  is  no  longer 
possible.  Thus,  it  can  be  argued  that 
we  waited  too  long  in  the  area  of  con- 
trol of  nuclear  weapons;  conversely, 
perhaps  we  acted  just  in  time  in  our 
early  formulation  of  the  Outer  Space 
Treaty.  Against  the  argument  that  our 
national  interest  is  not  yet  clear  and 
does  not  yet  permit  us  to  decide  what 
legal  regime  for  the  high  seas  will 
prove  most  advantageous  must  be 
weighed  the  argument  that  what  we  can 
get  now  may  be  better  than  what  will 
be  possible  later  on. 

Second,  it  seems  to  me  unlikely  that 
the  other  nations  of  the  world  will 
acquiesce  in  a  de  facto  division  of  the 
resources  of  the  high  seas  among  the 
few  states,  such  as  the  United  States 
and  the  Soviet  Union,  now  alone 
capable  of  exploring  and  exploiting 
them.  I  think  we  will  see  a  growing 
demand  for  some  form  of  international 
regulation  assuring  a  broader  sharing 
of  the  benefits  which  will  flow  from 
these  developments  —  a  pressure  which 
the  United  States,  given  the  current 
state  of  international  affairs,  will  find 
it  hard  to  resist.  Thus,  it  would  not  be 
surprising  to  see  some  broad  statement 
soon  emerge  from  the  U.N.  General 
Assembly  reserving  the  seabeds  and 
subsoil  to  the  use  of  all  mankind  and 
excluding  national  territorial  claims  — 
a  statement  based  on  the  precedent  of 
the  Outer  Space  Declaration  and 
Treaty.  On  the  other  hand,  I  believe  it 


highly  unlikely  that  the  great  powers 
would  presently  consent  to  give  to  the 
United  Nations,  or  to  any  similarly 
constituted  international  agency,  any 
substantial  or  meaningful  operational, 
control  over  their  deep  sea  activities. 

Third,  the  most  likely  development. 
I  believe,  is  that  we  will  see  a  function- 
al approach  leading  to  the  use  of  a  var- 
iety of  legal  techniques  to  handle  the 
special  legal  problems  of  the  deep  seas. 
For  example.  I  suspect  we  will  have  a 
broad  Outer  Space  Treaty  type  instru- 
ment barring  national  territorial 
claims.  As  to  practical  jurisdictional 
questions,  states  will  probably  simply 
extend  customary  international  law 
principles  recognizing  national  juris- 
diction over  their  vessels  to  national 
control  of  activities  on  their  deep  sea 
installations  as  well,  and  such  jurisdic- 
tion will  be  generally  recognized;  the 
United  States  and  the  Netherlands  have 
already  taken  steps  along  these  lines. 
Perhaps  international  custom  will  also 
lead  to  a  broad  principle  of  noninter- 
ference with  purely  scientific  deep  seas 
research.  On  the  other  hand,  special 
agreements  may  be  progressively  de- 
veloped on  an  ad  hoc  basis  to  deal  with 
the  many  other  problems  we  have  seen 
—  an  agreement  giving  some  protec- 
tion to  particular  types  of  mining  ac- 
tivities; an  agreement  for  the  registry 
and  regulation  of  permaent  installa- 
tions and  fixed  and  free-floating  buoys; 
an  agreement  on  deep  ocean  pollution; 
possibly  even  an  arms  control  agree- 
ment relating  to  underseas  weapons 
systems. 

Perhaps  if  there  is  one  lesson  in  this 
survey  it  is  that  the  provision  of  new- 
law  for  this  now  environment  will  in 
itself  be  an  adventure  —  a  creative 
rather  than  a  mechanical  act.  We  see 
that  law.  and  particularly  international 
law.  can  best  be  viewed  as  simply  a 
tool  which  men  have  developed  to  solve 
the  problems  which  arise  from  group 
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living  —  a  tool  which  is  purposive  and 
functional.  Appeal  to  the  past,  to  prece- 
dent, and  so-called  doctrine  cannot 
alone  answer  the  new  questions  we  are 
facing.  We  see  that,  particularly  in  the 
international  field  where  the  force  of 
rules  is  peculiarly  dependent  on  the 
acceptance  hy  the  states  to  which  they 


are  addressed,  law  must  reflect  work- 
able compromises  among  various  state 
interests  and  provide  sensible  answers 
to  real  problems  if  it  is  to  be  meaning- 
ful and  effective.  The  next  few  years 
will  show  whether  we  can  meet  this 
challenge  in  the  new  worlds  which  are 
opening  to  us. 


t 
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INTERNATIONAL  CONTROL 


OF  DEEP  SEA  MINERAL  RESOURCES 


Wayne  J.  Smith 


Introduction.  The  United  States  is 
committed  as  a  matter  of  national 
policy  to  enter  into  negotiations  with  all 
countries  in  the  United  Nations  in  a 
serious  attempt  to  bring  the  law  of  the 
sea  in  line  with  "...  the  needs  of 
modern  technology  and  the  concerns  of 
the  international  community."1  These 
needs  and  concerns  are  numerous  and 
often  conflicting,  and  their  resolution  is 
complicated  by  the  fact  that  even  the 
preliminary  negotiations  are  being  con- 
ducted in  the  political  forum  of  the 
United  Nations  rather  than  on  a  quieter 
technical  level  as  in  the  case  of  the  1958 
conventions.2  If  a  general  codification 
of  principles  for  the  law  of  the  sea  is  to 
be  agreed  upon,  then  common  interests 
and  elements  upon  which  agreement  can 
be  based  must  be  found,  and  found  in 
relatively  short  order  or  the  Law  of  the 


Sea  Conference  scheduled  for  the 
summer  of  1973  will  surely  founder  on 
its  own  rhetoric.  The  place  for  agree- 
ment to  start  is  in  the  area  in  which  the 
affected  interests  are  least  entrenched. 
Using  this  criterion  one  can  quickly 
eliminate  the  issues  of  territorial  seas 
and  the  right  of  free  transit  since  na- 
tional security  interests  are  involved. 
Likewise  legal  clarification  of  the  sea- 
ward limit  of  the  Continental  Shelf  can 
be  eliminated  because  strong  interests  in 
oil,  fisheries,  et  cetera,  are  intimately 
connected  with  this  question.  The 
highly  emotional  question  of  pollution 
in  the  oceans  is  recognized  to  be  a  part 
of  the  larger  question  of  the  total 
environment  and  as  such  is  being  dealt 
with  in  a  separate  conference.  Further 
away  from  land,  the  so-called  high  seas 
are     again     connected     with     national 
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security  interests,  and  the  water  column 
beneath  them  is  the  concern  of  strongly 
entrenched  fishing  interests.  The  deep 
seabed  is  another  matter,  and  it  is  here 
that  interests  appear  least  entrenched. 
There  are  two  reasons  for  saying  this. 
First,  commercial  recovery  of  any  deep 
seabed  resource  has  not  started.  Second, 
on  a  national  and  international  political 
scale  there  appears  to  be  general  agree- 
ment that  the  deep  seabed  and  its 
resources  should  be  reserved  for  all  of 
mankind.  The  "property  of  mankind 
concept"  appears  then  to  serve  a  useful 
purpose  as  a  starting  point  from  which 
more  general  agreement  can  commence. 
Indeed,  the  disagreement  that  exists  on 
the  deep  seabeds  is  not  to  whom  do 
they  belong,  but  rather  on  the  form  of 
an  international  regime  to  oversee  them. 

Resources   of   the   Deep    Seabed.    If 

there  were  nothing  of  interest  to  na- 
tions, industries,  or  individuals  upon  or 
under  the  seabed,  then  agreement  on  an 
international  regime  would  be  a  rela- 
tively easy  matter.3  Indeed,  a  simple 
scientific  coordination  agency  such  as 
the  existing  International  Oceano- 
graphic  Commission  would  suffice.  Such 
is  not  the  case,  however,  and  a  summary 
of  the  known  mineral  wealth  of  the 
oceans  which  is  important  to  the  prob- 
lem of  international  agreement  is  given 
by  Wang.4  In  the  deep  oceans,  recovery 
of  metal-rich  oozes  is  speculated  about, 
as  is  the  existence  of  oil  and  vein 
mineral  deposits,  but  the  only  resource 
which  has  been  identified  beyond  the 
speculation  stage  are  manganese  nod- 
ules. These  deposits  are  of  particular 
interest  in  this  paper  since  their  occur- 
rence in  grades  of  commercial  interest 
occurs  in  depths  generally  in  excess  of 
3,000  meters,  in  geographical  areas  far 
from  even  the  most  liberal  interpreta- 
tions of  the  boundary  of  the  Continen- 
tal Shelf,  and  well  within  the  area 
considered  the  property  of  all  mankind. 

Manganese    Nodules   as   a  Resource. 

That   interest  in   the   nodules  as  a  re- 


source has  passed  beyond  the  specu- 
lation stage  or  that  of  oceanographic 
curiosity  is  amply  demonstrated  by  the 
fact  that  today  no  less  than  33  major 
companies  have  active  programs  of  ex- 
ploration and  development.  These  in- 
clude Deep  Sea  Ventures  (Tenneco), 
Kennecott  Exploration  (Kennecott 
Copper),  Hughes  Tool,  Lockheed  and 
Global  Marine,  Ocean  Resources,  Metall- 
gesellschaft,  Kaiser,  International 
Nickel,  Nippon  Steel,  Sumimoto,  Mitsu- 
bishi, Mitsui,  Societe  le  Nickel,  et 
cetera.5  If  one  is  to  deal  with  the 
problem  of  policy  formation  concerning 
the  resources  of  the  deep  seabed,  then 
the  place  to  start  is  with  the  least 
abstract  resource,  the  manganese  nod- 
ules. 

In  focusing  on  the  manganese  nod- 
ules one  is  immediately  confronted  with 
the  question  of  why  major  companies 
from  the  United  States,  Japan,  Ger- 
many, and  France  are  interested  in  these 
as  a  resource. 

The  answer  to  this  essentially  lies  in 
the  composition  of  the  nodules,  the 
location  of  analogous  land  deposits,  and 
the  location  of  the  companies  involved. 
The  major  elements  composing  manga- 
nese nodules  are  silica,  manganese, 
copper,  iron,  nickel,  cobalt,  lead,  and 
aluminum.  Of  particular  interest  are 
cobalt,  copper,  nickel,  and  manganese. 
Over  80  percent  of  the  world's  supply 
of  cobalt  comes  from  the  Congo.  The 
United  States  produces  only  slight 
amounts  as  byproducts  of  the  copper 
industry.  Germany,  France,  and  Japan 
produce  none.  The  principal  use  of 
cobalt  is  as  a  high-temperature  alloying 
agent  in  steel.  Russia  produces  over  60 
percent  of  the  world's  manganese.  Man- 
ganese is  vital  to  the  steelmaking  proc- 
ess. Nickel  is  also  used,  principally  as  an 
alloying  agent  in  steel.  In  many  in- 
stances nickel  and  cobalt  are  inter- 
changeable. Japan,  the  United  States, 
Germany,  and  France  rank  in  the  top 
five  as  producers  of  steel,  but  none  have 
major    land-based     deposits    of    com- 
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TABLE  I 


Metal  %  Drywgt  Content  of  Nodules3         Principal  Land-based  Producers" 

Low  High 


Cobalt 

0.2 

0.5 

Congo,  Zambia 

Copper 

1.2 

1.6 

United  States,  U.S.S.R.,  Zambia, 
Chile 

Nickel 

1.2 

1.6 

Canada,  New  Caledonia,  U.S.S.R. 
Cuba 

Manganese 

20.0 

25.0 

U.S.S.R.,  Brazil,  Republic  of 
South  Africa,  India,  Ghana 

Source:  aThese  are  generally  accepted  values  obtained  by  personal  contact 
with  geologists  at  Woods  Hole  and  various  companies. 

"Commodity  Yearbook  1971.  For  a  complete  listing  of  the  more  than  50 
manganese  producing  countries,  see  U.S.  Dept.  of  Interior,  Bureau  of  Mines, 
"Manganese  in  1963,  Mineral  Industry  Surveys. 


mercially  minable  manganese,  cobalt,  or 
nickel.  Known  world  reserves  of  high 
and  good  grade  manganese  ores,  cobalt 
ores,  and  nickel  ores  appear  to  be 
adequate  to  supply  all  known  and  fore- 
cast needs  well  into  the  21st  century.6 
None  of  these  strategic  mineral  deposits 
exist  in  the  major  non-Communist  coun- 
tries. On  the  other  hand,  the  principal 
producing  countries  are,  with  the  excep- 
tion of  Canada,  countries  which  either 
have  relatively  unstable  governments  or 
are  not  particularly  friendly  with  this 
country  or  the  other  major  free  world 
steel  producers.  It  would  seem  desirable 
from  a  national  security  point  of  view 
to  develop  an  independent  source  of 
these  ores. 

Indeed,  this  point  seems  to  have  been 
recognized  for  some  time.  In  particular 
regard  to  the  sea,  the  1966  Marine 
Resources  and  Engineering  Develop- 
ment Act  declares  that  "The  marine 
science  activities  of  the  United  States 
should  be  conducted  so  as  to  contribute 
to  the  following  objectives":  and  lists  as 
the  first  objective  "The  accelerated  de- 
velopment of  the  resources  of  the 
marine  environment."7  The  1968  Re- 
port of  the  President  to  the  Congress  on 
Marine  Resources  and  Engineering 
Development  notes  the  national  need 
for  "continuous  access  to  an  adequate, 


dependable,  and  economic  supply  of 
raw  materials  to  meet  the  demands  of 
an  expanding  population  with  a  rising 
standard  of  living."  It  further  sets  the 
criteria  for  Federal  policy  designed  to 
implement  this.  The  policies  should 
contribute  to  economic  development 
and  national  security  by  assisting  the 
Nation  in: 

•  developing  adequate  and  depend- 
able supplies  of  needed  mineral  raw 
materials; 

•  acquiring  mineral  supplies  at  low- 
est costs  consistent  with  the  satisfaction 
of  other  national  objectives; 

•  emphasizing  domestic  supplies  of 
mineral  resources  to  assist  in  maintain- 
ing favorable  balance  of  payments; 

•  providing  a  climate  for  American 
industry  to  produce  efficiently  under 
competitive  conditions,  the  minerals  re- 
quired for  the  domestic  economy  and 
foreign  trade; 

•  conserving  the  Nation's  mineral 
resources  by  using  them  wisely  and 
efficiently; 

•  preserving  the  quality  of  the  en- 
vironment while  obtaining  needed 
minerals. 

These  criteria  are  repeated  in  subse- 
quent reports  made  by  the  International 
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Oceanographic  Commission  throughout 
its  entire  existence. 

The  Bureau  of  Mines  has  a  long 
history  of  having  supported  develop- 
ment and  exploitation  of  low-grade 
domestic  deposits  of  manganese.  Never- 
theless, there  is  no  such  project  cur- 
rently in  existence.  David  B.  Brooks  in 
his  1966  book  Low  Grade  and  Non- 
Conventional  Sources  of  Manganese8 
clearly  sets  forth  that,  of  the  possible 
alternate  sources  of  manganese  not  re- 
siding in  foreign  territory,  the  deep  sea 
manganese  nodules  were  the  most  at- 
tractive and  the  most  likely  to  be 
economically  feasible.  The  only  domes- 
tic sources  of  cobalt  are  closely  tied  to 
copper  because  the  production  of  cobalt 
in  this  country  is  strictly  as  a  byproduct 
of  the  smelting  and  refining  processes  of 
the  domestic  copper  industry.9 

In  the  preceding  few  paragraphs  the 
first  of  the  pressures  upon  any  interna- 
tional convention  becomes  clear.  It  is 
the  highly  developed  nations  which  are 
interested  in  exploiting  the  sea.  It  is  in 
their  national  interests  to  do  so.  In  the 
United  States,  to  do  so  is  clearly  stated 
national  objective  and  policy.  Hence, 
any  international  agreement  which  must 
be  submitted  for  ratification  to  the  U.S. 
Senate  clearly  must  foster  the  exploita- 
tion of  the  deep  sea  resources.  On  the 
other  hand,  the  nations  which  have 
major  land-based  deposits  with  which 
the  minerals  from  manganese  nodules 
must  compete  all  belong  to  the  group 
called  the  emerging  or  developing  na- 
tions, and  their  interests  would  be  to 
protect  their  own  production.  Hence, 
any  international  regime  from  their 
point  of  view  should  be,  in  general, 
repressive  of  deep  sea  mining. '  Any 
agreement  or  convention  which  hopes 
to  be  useful  must  provide  for  a  recon- 
ciliation of  these  views. 

Less  disagreement  exists  concerning 
the  copper  contained  in  the  nodules. 
The  United  States  is  a  major  producer 
with  only  Chile  and  the  Congo  having 
substantial     deposits    among     the    de- 


veloping nations.  The  static  reserve  in- 
dex of  the  Bureau  of  Mines  indicates  a 
40-year  world  reserve  of  copper  at 
current  usage.  However,  this  index  is 
based  on  a  linear  usage  prediction  while, 
in  fact,  both  domestic  and  world  con- 
sumption of  copper  has  been  increasing 
exponentially.  In  the  case  of  copper  this 
increase  has  been  about  3  percent  per 
year  even  with  the  considerable  material 
substitution  and  scrap  recovery  efforts 
that  currently  exist.  Calculations  using 
this  more  realistic  exponential  usage 
curve  show  a  world  reserve  of  only  26 
years.  In  other  words,  we  are  possibly 
coming  toward  a  period  of  resource 
deficiency.1 '  A  good  illustration  of  the 
advanced  degree  of  depletion  of  copper 
reserves  lies  in  the  fact  that  some  60 
years  ago  the  raw  ore  extracted  from 
the  earth  contained  an  average  of  1.88 
percent  copper.  Today  it  contains  about 
0.7  percent. 1 2  When  one  considers  that 
the  analysis  of  copper  in  manganese 
nodules  has  produced  results  ranging 
from  0.3  percent  to  over  3  percent  with 
an  average  in  many  areas  of  over  1 
percent, 1  3  the  potential  importance  of 
the  source  can  be  seen. 

Economic  Aspects  of  Nodule  Mining 
and  Production.  It  would  seem  to  be  in 
the  international  interest  to  develop  a 
new  source  of  copper.  The  nodules 
present  such  a  new  source.  The  diffi- 
culty in  this  approach  of  using  copper  as 
a  common  meeting  ground  lies  in  the 
economics  of  mining  and  extraction  of 
the  minerals  from  the  nodules.  The 
nodules  which  are  minerally  enriched 
generally  lie  at  depths  of  3-5  km.,  thus 
requiring  development  of  new  tech- 
nology to  gather  or  mine  them.  Further, 
the  copper  and  other  minerals  contained 
in  them  are  imbedded  in  a  silica  matrix 
unlike  any  mineral  deposits  found  on 
land.  Thus,  in  general,  land-based 
methods  which  are  well  developed  will 
not  work  on  the  deep  sea  nodules. 1 4 
Mining  of  any  mineral  deposit,  be  it 
land-   or   sea- based,   requires  very  high 
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levels  of  capital  investment.  In  the  case 
of  the  sea-based  mines  the  new  tech- 
nology required  adds  a  high  risk  factor 
onto  the  high  capitalization.  Alvin 
Kauffman  of  the  Bureau  of  Mines 
gathered  together  many  estimates. i  5 
Independent  investigation  has  revealed 
that,  in  general,  the  higher  estimates  of 
Kauffman  for  production  costs  are 
those  in  use  today.  The  cost  of  opera- 
tion can  be  said  to  be  relatively  low. 
When  one  considers  the  cost  of  capital 
in  with  the  cost  of  operation,  then  the 


total  cost  presents  a  different  picture. 

Table  III  assumes  in  all  cases  an 
output  of  1  million  tons  per  year,  taxes 
at  50  percent  of  return  on  invested 
capital.  Kauffman  assumed  a  12  percent 
return  on  $100  million  before  taxes. 
This  paper  uses  30  percent  return  on  an 
investment     of    $200    million    before 
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taxes.  The  total  costs  of  a  manganese 
nodule  mining  and  refining  company 
can  be  seen  to  be  somewhat  higher  than 
previously  thought,  and  the  dominant 
factor  in   the   operation  is  clearly  the 


TABLE  1 1- ESTIMATED  COSTS  OF  PRODUCING  METALS  FROM 
THE  DEEP  SEA  MANGANESE  NODULES  ($/TON) 


Cost  Item 

Kauffman 

This  Paper3 

Exploration 

$      .70 

$      .70 

Lease  Acquisition 

2.50 

Mining  Cost 

5.00 

4.00 

Transportation  to  Shore 

1.00 

1.00 

Unloading 

1.00 

1.00 

Benefication 

2.00 

2.00 

Processing 

20.00 

20.00 

Waste  Disposal 

(Environmental  Protection) 

5.00 

5.00 

Overhead 

4.00 

4.00 

Cost  of  Operation 

$41.20 

$37.70 

Source:  aNo  lease  acquisition  costs  are  included  because  they  in  part  depend 
on  the  regime  under  which  rights  are  granted.  Mining  costs  are  based  on  those  of 
John  L.  Mero,  Offshore  Technology  Conference  1971,  Paper  No.  OTC  1410. 
Processing  costs  are  based  on  a  process  such  as  reported  by  Deep  Sea  Ventures  in 
D.M.  Taylor,  "Worthless  Nodules  Become  Valuable,"  Ocean  Industry,  June  1971, 
p.  27-28.  All  other  costs  are  those  of  Kauffman  in  lieu  of  better  figures. 


TABLE  MI-TOTAL  COSTS  OF  PRODUCING  MANGANESE  NODULES  ($/TON) 


Cost  Item 

Kauffman 

4  year  Writeoff 

This  Paper 
6  year  Writeoff 

8  year  Writeoff 

Return  on  Capital 

Investment 
Taxes 
Depreciation 

$  6.00 
6.00 

$   30.00 
30.00 
50.00 

$   30.00 
30.00 
33.33 

$  30.00 
30.00 
25.00 

Cost  of  Capital 
Cost  of  Operation 
(From  Table  II) 

Total  Cost  of 
Production 

$12.00 

41.20 

$53.20 

$110.00 
37.70 

$147.70 

$  93.33 
37.70 

$131.03 

$  85.00 
37.70 

$122.70 
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capital  involved.  The  viability  of  the 
industry  can  be  examined  by  comparing 
the  recoverable  value  to  the  total  cost. 
No  single  answer  is  apparent  here.  Using 
1970  average  market  prices,1  7  assuming 
an  optimistic  100  percent  recovery  of 
the  metals  from  the  nodule,  and  using 
the  metal  content  range  from  table  I, 
the  recoverable  value  of  a  million  tons 
of  nodules  would  be  as  shown  in  table 
IV. 

What  is  immediately  apparent  from 
comparing  these  figures  with  the  costs 
involved  is  that  the  whole  operation  is 
somewhat  marginal.  If  one  is  interested 
only  in  the  copper,  nickel,  and  cobalt 
content,  then  the  capital  investment 
required  had  better  be  less  than  $100 
million.  Considering  that  projected  capi- 
tal costs  for  the  recovery  of  the  same 
tonnage  of  nickel  from  lateritic  ores  as 
from  a  million-ton  nodule  operation, 
according  to  Le  Que,  is  over  $200 
million, l  8  serious  doubt  is  cast  on  the 
credibility  of  the  $100  million  capital 
investment  figures.  It  is  obvious  that  if 
$200  million  is  required  for  a  million 
ton  nodule  operation,  it  will  be  profit- 


able only  if  the  manganese  is  recovered 
and  used  in  competition  with  the  exist- 
ing ferromanganese  market.  Even  in  this 
case  the  operation,  while  definitely 
viable,  leaves  little  margin  for  error  in 
cost  estimation  or  for  market  fluctua- 
tions. 

The   Problem  of  Market  Impact.   If 

the  nodules  are  to  be  mined  then  for 
their  total  mineral  content,  they  will  be 
in  competition  with  land-based  sources 
of  many  countries  and  will  have  an 
effect  on  and  be  affected  by  the  manga- 
nese, copper,  nickel,  and  cobalt  mar- 
kets. The  question  then  is  to  what 
degree  is  the  concern  of  the  developing 
countries  justified?  To  put  this  in  per- 
spective, assume  the  same  million  ton 
per  year  operation  presented  in  table  I. 
Bertrand  de  Jouvenil  has  estimated  that 
such  an  operation  would  yield  the  fol- 
lowing as  shown  in  table  V. 
While  these  figures  would  tend  to  indi- 
cate that  the  impact  of  a  million  tons  of 
nodules  per  year  would  be  minimal,  this 
is  not  necessarily  so.  The  true  impact  of 
the    metals    from    the   nodules  derives 


TABLE  IV-RECOVERABLE  VALUE  OF  METALS 
FROM  DEEP  SEA  MANGANESE  NODULES  ($/TON) 


Metal 


High  Content  Value 


Low  Content  Value 


Nickel 

Copper 

Cobalt 

Total  Recoverable  Value 
Without  Manganese 


$  41.00 
19.30 
18.50 


$  78.80 


$30.50 

14.40 

7.40 


$52.30 


Managanese  Considered 
As  a  50%  Mn.  Content 
Ore  Equivalent 

Recoverable  Value 
of  Other  Metals 

Total  Recoverable  Value 


$    13.25 

78.80 

$  92.05 


$10.60 

52.30 

$62.90 


Manganese  Considered 

As  a  Ferromanganese  Equivalent        $  47.50 
Recoverable  Value 

of  Other  Minerals  78.80 


$38.00 
52.30 


Total  Recoverable  Value 


$126.30 


$90.30 
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TABLE  V 


Metal 


Production  Yield 


%  of  1968  World  Production 


Nickel 
Copper 
Cobalt 

Manganese  Ore 
(Equivalent) 


12,600  tons 

1  0,000  tons 

2,400  tons 

800,000  tons 


2.5 
0.15 
12.5 

5.0 


Source:  Bertrand  de  Jouvenil,  "The  Economic  Potential  of  the  Oceans,"  Paper 
prepared  for  Pacem  in  Maribus  working  group  meeting,  October  1 971 . 


from  the  fact  that  they  act  and  are 
classed  as  commodities.  A  commodity 
exhibits  the  following  characteristics: 

•  It  is  indifferentiable.  Thus  no  pro- 
ducer can  obtain  a  higher  price  or  better 
trading  terms  through  advertising  or 
product  modification.  He  must  accept 
the  open  market  price  which  prevails  at 
the  time  of  the  sale. 

•  Its  marginal  production  costs, 
labor  and  material,  are  a  very  small 
fraction  of  total  production  costs.  Thus 
there  is  little  short-term  response  to 
price  changes  by  producers. 

•  Its  cost  is  generally  a  small  frac- 
tion of  the  total  cost  of  the  products  in 
which  it  is  used.  Thus  consumption  is 
relatively  price  inelastic. 

•  Price  and  production  rates  of  com- 
modities are  quite  unstable,  generally 
varying  from  1  year  to  the  next  by  5  to 
25  percent.1  9 

It  is  in  the  instability  of  the  price  and 
production  rates  that  the  true  effect  is 
exhibited.  Examination  of  production 
and  price  data  for  manganese  reveals 
many  instances  where  a  production  in- 
crease of  10  percent  resulted  in  a  price 
decrease  of  20  percent  and  production 
increases  of  5  percent  resulting  in  price 
decreases  of  10  percent.  In  general,  such 
a  2  to  1  (price  change  to  production 
change)  ratio  is  also  apparent  in  the 
cobalt  cycle.  While  this  is  a  very  simplis- 
tic view  of  a  highly  complicated  process, 
the  point  is  that  the  effect  of  the 
relatively  sudden  placement  of  the 
metals  from  the  manganese  nodules  on 
the  market  will  be  out  of  proportion  to 


the  fraction  of  the  market  which  they 
represent.20  Since,  in  general,  com- 
modities account  for  some  90  percent 
of  the  foreign  exchange  of  the  de- 
veloping countries,2 1  it  would  seem 
their  concern  is  justified.  For  example,  a 
change  of  only  1  percent  in  the  price  of 
copper  means  $6  million  a  year  in 
foreign  exchange  to  the  Government  of 
Chile.  Further,  if  the  mining  companies 
survive  the  price  dip  caused  by  their 
entry,  it  can  be  expected  that  their 
presence  will  have  a  continuing  destabi- 
lizing effect  upon  the  commodity  mar- 
ket which  will  affect  them  as  well  as  the 
land-based  producers.  These  market 
fluctuations  thus  would  appear  to  be  a 
common  element  linking  the  land-  and 
sea-based  producers.  It  would  be  in  the 
interests  of  both  to  preclude  a  market 
dip  when  the  sea-based  metals  come 
onto  the  market  and  to  stabilize  the 
market  in  the  long  run,  that  is,  to  rid 
the  market  of  the  major  year-to-year 
fluctuations  in  price. 

Conclusions.  Thus  we  may  contend 
that  market  impact  is  a  common  key  to 
the  problem  of  deep  sea  resources.  No 
matter  what  the  difference  in  tech- 
nology required  or  special  legal  con- 
siderations or  even  the  difference  of 
humanist  philosophies  behind  the 
mining  and  extraction  of  land-  and 
sea-based  mineral  resources,  they  face 
common  problems  in  the  world  market 
place.  The  central  issue  in  defining  a 
policy  for  exploitation  is  not  how  to 
mine  the  nodules  or  how  to  define  a 
tract  of  sea  bottom  or  even  who  should 
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own  the  sea  bottom.  It  is  rather  how 
these  minerals  are  to  be  used  after  they 
have  been  extracted  from  the  nodules 
which  is  critical.  A  policy  defining  the 
desired  impact  that  the  deep  sea  miner- 
als have  upon  the  international  mineral 
market  is  the  one  against  which  all  other 
policy  considerations  should  be  placed 
in  perspective.  The  choice  is  simply 
whether  the  minerals  originating  from 
the  seabed  should  be  used  to  stabilize  an 
unstable  commodities  market  or  not. 
The  choice  is  relatively  clear.  To  opt  for 
a  free  market  means  that,  if  an  interna- 
tional regime  is  to  be  brought  into 
being,  each  of  the  subsidiary  questions- 
such  as  who  owns  the  seabeds-must  be 
dealt  with  as  generally  separate,  stand- 
ing on  its  own  merit.  This  could  be 
expected  to  lead  to  a  long  and  acrimoni- 
ous series  of  negotiations,  which  in  turn 
would  severely  decrease  the  chances  of 
any  international  settlement.  On  the 
other  hand,  once  agreement  is  reached 
on  the  principle  and  means  of  using  the 
deep  sea  minerals  to  help  stabilize  the 
world  metals  market  prices,  then  one 
would  expect  resolution  of  all  sub- 
sidiary questions  in  a  logical  and  more 


rapid  manner.  Since  the  unstable  market 
affects  both  developed  and  developing 
nations,  it  is  in  the  interests  of  both  to 
adopt  the  premise  of  stabilization,  pro- 
vided the  strategy  of  stabilization  ap- 
pears to  be  a  feasible  one. 

Even  if  one  adopts  the  long-term 
view,  as  did  the  U.N.  in  its  Secretary 
General's  Report  on  the  Economic  Ef- 
fects of  the  Deep  Sea  Minerals,22  the 
shorter  term  commodity  fluctuations 
are  important.  It  is  the  purpose  of  the 
Law  of  the  Sea  Conference  to  provide 
legal  principles  and  machinery  with 
some  enduring  qualities.  The  per- 
formance of  the  international  regime 
must  be  such  that  it  can  deal  effectively 
with  the  initial  shorter  term  economic 
problems  as  well  as  the  long-term  issues 
or  a  crisis  of  confidence  in  the  useful- 
ness of  the  regime  will  result.  The 
attention  span  of  the  lesser  developed 
countries  is  too  short  to  wait  for  long- 
term  market  expansion.  If  the  interna- 
tional regime  is  to  succeed  and  be 
supported  in  the  long  run,  considerably 
more  attention  must  be  paid  to  the 
impact  of  the  deep  sea  minerals  on  the 
commodity  cycles. 
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THE  DEEP  SEA  RESOURCES 


John  D.  Lewis 


INTRODUCTION 

The  seabeds  and  ocean  floors  have 
recently  been  thrust  into  the  interna- 
tional arena  by  a  Maltese  proposal  that 
the  United  Nations  assume  jurisdiction 
over  this  new  frontier.  The  proposal 
made  in  1967  by  the  Maltese  Represen- 
tative included  a  second  requirement: 
that  the  resources  to  be  found  on  the 
seabed  and  subsoil  should  be  reserved 
for  all  mankind. 

Suddenly,  nations,  even  those  com- 
pletely landlocked,  could  see  the  pos- 
sible benefits  of  such  a  proposal.  The 
mere  statement  of  this  proposal  also 
revived  some  longstanding  questions 
about  "freedom  of  the  seas"  and  mili- 
tary use  of  oceanic  areas.  As  well,  it 
highlighted  some  newer  problems,  such 
as  the  economic  exploitation  of  the 
seabed  and  ocean  subsoils  and  the  deter- 


mination of  the  control  of  these  re- 
sources. This  paper  examines  the  deep 
seabeds  and  ocean  floors  beyond  the 
Continental  Shelf  and  inquires  into  the 
state  of  oceanology,  with  regard  to  the 
exploration  and  exploitation  of  these 
resources.  It  aims  thus  to  provide  a  basis 
for  evaluating  between  political,  mili- 
tary, and  economic  factors,  including  an 
examination  of  the  legal  arrangements 
applicable  to  the  regulation  of  these 
interactions  as  well  as  of  those  com- 
bined effects  upon  future  military  and 
political  planning  for  the  United  States. 

I--THE  SEA  ENVIRONMENT 

Man  has  only  charted  5  percent  of 
the  ocean  floor  -even  though  there  is 
no  known  point  more  than  7  miles 
below  the  surface  of  the  sea -while  in 
outer  space  he  has  successfully  mapped 
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and  charted  the  hidden  side  of  the 
moon.  True,  this  land  is  covered  hy  tons 
of  water  and  often  described  as  a  hostile 
no-man's-land.  Several  years  ago  Rear 
Adm.  John  S.  Thach,  speaking  of  the 
hydrospace  environment  of  this  planet, 
described  it  realistically: 

.  .  .  right  off  our  doorsteps  is  a  rela- 
tively unexplored  jungle;  whole  moun- 
tain ranges,  deep  canyons,  and  many 
strange  creatures  are  hidden  there 
beneath  millions  of  cubic  miles  of  sea 
water.  This  liquid  space,  about  which 
we  know  so  little,  is  a  murky  mass  of 
discontinuities,  full  of  sound  ducts, 
current,  and  thermal  layers.  Most  in- 
credible of  all  is  the  noise  racketing 
through  the  undersea  jungle. 

Of  this  three-dimensional  ocean  space, 
only  the  surface  and  a  small  portion  of 
the  top  layer  have  been  used  until 
recently.  Today,  the  seabed  and  subsoil 
of  the  deep  ocean  floor  are  being 
assaulted  as  the  last  frontier  on  this 
planet.  With  respect  to  the  distribution 
of  this  ocean  space,  the  Continental 
Shelf  Convention  defined  the  limit  of 
the  Continental  Shelf  as  being  out  to 
the  200-meter  depth  line.  The  limit, 
however,  was  made  an  elastic  one,  for 
the  Convention  added:  or,  beyond  that 
limit,  to  where  the  depth  of  the  super- 
jacent waters  admits  of  the  exploitation 
of  resources.  The  boundary  between 
the  Continental  Shelf  and  the  deep 
ocean  is  a  transitional  area  called  the 
continental  slope.  From  the  shoreline 
out  to  where  the  continental  slope 
begins,  the  ocean  is  shallow;  but  once 
the  continental  slope  is  reached,  the  sea 
floor  plunges  downward  to  2,000 
meters,  3,300  or  even  7,000  meters.  The 
continental  slope  is  really  the  boundary 
or  wall  enclosing  the  deep  ocean.  Many 
geologists  describe  the  Continental  Shelf 
as  part  of  the  land  with  the  continental 
slope  as  the  shores  of  the  deep  ocean.  It 
is  the  deep  ocean,  covering  65  percent 
of  the  earth's  surface,  that  is  the  pri- 
mary concern  in  this  paper. 

The    relief    features    of    the    ocean 
floors  are  similar  to  those  found  on  land 


with  much  greater  topographic  ex- 
tremes. Although  there  are  large  areas 
that  are  flat,  modern  echo-sounding 
techniques  and  underwater  photography 
reveal  deep  troughs,  major  submarine 
mountain  chains,  and  tall,  isolated 
mountains  with  both  steep  and  gentle 
slopes.  According  to  one  geologist, 
about  80  percent  of  the  oceans  consist 
of  broad  elevations  and  depressions  at 
depths  of  3,000  to  6,000  meters.4  The 
areas  formerly  described  as  "plains"  are 
getting  gradually  smaller  on  charts  of 
the  ocean,  as  more  and  more  detail 
becomes  known.  The  ocean  basins  are 
separated  by  long  mountain  ranges  such 
as  the  Mid-Atlantic  Ridge  which  runs 
the  entire  length  of  the  Atlantic  Ocean. 
In  places  the  mountaintops  rise  to  form 
islands,  while  in  other  locations  sea- 
mounts  are  the  predominant  feature. 
The  Pacific  Ocean  contains  thousands  of 
seamounts  which  rise  from  the  seabed 
several  kilometers.  In  some  locations 
sediment  lavers  cover  the  ocean  floor  to 
depths  of  700  to  1,000  meters.  The 
sediment  consists  of  silt  and  remains  of 
sea  creatures  that  have  drifted  to  the 
bottom  of  the  sea  over  the  past  millions 
of  years.  Close  to  the  shore  these 
sediments,  or  mud  deposits,  accumu- 
lated from  large  drainage  river  systems. 
In  deeper  water  the  dominant  sediments 
consist  of  oozes  and  clays  with  various 
chemical  compositions.  This  cover 
could  mask  many  irregularities  to  pro- 
duce the  often  described  flat  surface  of 
the  seabed.  In  other  areas  of  the  ocean, 
for  instance  between  Tahiti  and  Mexico, 
the  sediment  is  nonexistent.  The  thick- 
ness of  the  earth's  crust  on  the  ocean 
floor  is  only  about  3/2  miles  as  com- 
pared with  12  to  32  miles  on  land.  This 
difference  has  enticed  scientists  to  look 
to  the  sea  as  a  quicker  way  to  reach  the 
earth's  mantle. 

A  knowledge  of  the  deep  ocean 
environment  is  essential  to  the  under- 
standing of  the  problems  concerning  the 
economic,  political,  or  nulitary  signifi- 
cance  of  this  area  of  the  globe.   It  is 
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wholly  unlike  any  other  part  of  the 
globe  and  is  marked  by  one  special 
feature:  its  dynamic  nature. 

H--EXPLORATION  OF  THE  DEEP  SEA 

The  methods  used  to  explore  the 
deep  ocean  floors  and  subsoil  are  as 
diverse  as  its  terrain.  In  a  sense  it  is  a 
revolution  of  ocean  technology:  first,  in 
adapting  man  and  machinery  to  the 
fairly  easy  tasks  of  the  Continental 
Shelf;  and  second,  extending  this  ability 
into  the  abysses  of  the  deep  seas. 

Since  World  War  II  there  has  been  an 
awakening  of  active  interest  in  the 
exploration  of  the  sea.  Before  then  the 
primitive  techniques  of  studying  the 
deep  ocean  floor  consisted  of  sounding 
by  lead  and  line  and  bottom  floor 
sampling.  This  method  was  used  to 
survey  the  ocean  floor  for  the  first 
Atlantic  cable  laying  in  1866.1  In  1960 
ocean  exploration  was  still  reaching  for 
the  bottom,  though  the  methods  were 
more  sophisticated;  Professor  Piccards 
deep  probing  bathysphere,  for  instance, 
reached  the  ocean's  deepest  point.  The 
feasibility  of  man  descending  deeper 
into  the  sea  was  realized  in  1957  by 
applying  the  simple  lessons  learned  from 
aircraft  construction  practices.  The  key 
was  to  utilize  structural  materials  with 
higher  ratios  of  strength  to  density  and 
to  design  submersibles  to  such  high 
precision  that  a  low  factor  of  safety  was 
tolerable. 

No  single  item  did  more  to  further 
the  exploration  of  the  deep  sea  than  the 
echo  sounder;  invented  in  1911  by  the 
American  physicist  Reginald  Fessenden, 
its  use  has  resulted  in  extensive  charting 
of  the  ocean  floor. 

The  methods  for  exploring  the  deep 

oceans  and  subsoils  fall  in  two  distinct 
groups:  manned  vehicles  and  unmanned, 
remotely  directed  vehicles  and  instru- 
ments. In  the  first  group,  the  military 
submarine  has  been  joined  by  dozens  of 
submersibles  employing  techniques 
learned  from  their  military  forerunners. 
By    1967  there  were  some  29  research 


submersibles,  either  constructed  or 
under  construction.  Several  countries 
have  built  and  used  submersibles  in- 
cluding Great  Britain,  France,  Russia, 
Switzerland,  Canada,  and  the  United 
States.  Of  this  number,  20  are  con- 
structed to  operate  below  330  meters 
and  four  down  to  3,800  meters,  the 
mean  depth  of  the  sea,  below  which  44 
percent  of  the  seabed  lies.  These 
submersibles  are  versatile  platforms  con- 
taining positioning  equipment,  search- 
lights, remotecontrol  mechanical  arms, 
television  monitoring  cameras,  sonar, 
and  even  computers.  Speed  is  sacrificed 
for  endurance  and  three-dimensional 
manoeuverability.  At  present,  sustained 
operations  are  limited  to  depths  above 
200  meters,  but  by  the  year  2000 
increased  sophistication  in  ocean  tech- 
nology could  make  the  ocean  floors  at 
6,000  meters  accessible  to  industrial 
operations.5  The  second  group,  explora- 
tion by  remote  unmanned  methods, 
includes  robots,  television  and  camera, 
sonar  survey,  coring,  gravity  and  mag- 
netic variation  surveys.  Until  manned 
submersibles  reach  the  depth  desired  for 
sustained  deep  ocean  survey  work,  these 
remote  systems  will  continue  to  be 
relied  upon.  Many  systems  are  used  in 
both  applications,  such  as  television 
monitoring  of  both  the  interior  of  the 
submersible  and  the  ocean  floor  itself. 
Sonar  is  an  indispensable  tool  for  navi- 
gation and  survey  aboard  the  submer- 
sibles. Sonar  not  only  serves  to  define 
the  irregular  surfaces  of  the  ocean  floor 
but  also  to  identify  stratification  be- 
tween the  surface  and  the  basement 
rock.  Determination  of  the  sediment 
layers  and  the  structure  of  the  deep 
ocean  rock  beds  is  possible  from  these 
surveys.  Thus  seismic  sections  can  be 
constructed  identifying  the  crustal 
material  as  well  as  their  thicknesses. 
The  seismic  survey  of  the  subsoil  uses 
the  refraction  method  rather  than  the 
ordinary  echo-sounder  method  used  to 
measure  the  depth  of  the  sea.  In  the 
refraction  method,  the  time  that  sound 
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Fig.  1--Depth  Capabilities  of  Deep  Diving  Research  Submersibles3 

Seabed  areas,  as  a  percentage  of  the  earth's  surface  are  shown  on  the  bar  graph  at  the  left 
edge.  Curve  represents  percentage  of  earth's  surface,  on  abscissa,  above  the  depth  indicated  on 
the  ordinate. 
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waves  take  in  passing  from  one  medium 
into  another  is  a  function  of  the  speed 
of  sound  through  these  various  layers  of 
material.  This  method  provides  fairly 
detailed  information  about  the  upper 
layers  beneath  the  ocean  floor.7  Varia- 
tions in  the  gravity  anomalies  are  small 
over  most  of  the  earth  but  provide  a 
means  of  studying  the  topographic  fea- 
tures of  the  deep  sea.  These  surveys  help 
to  identify  the  edge  of  the  oceanic 
segments  of  the  earth's  crust.  Magnetic 
field  studies  have  also  been  a  means  of 
exploring  the  relative  movement  of  the 
landmasses  and  the  resulting  change  in 
the  ocean  floor. 

Another  method  of  exploration  is 
direct  sampling  by  means  of  coring  the 
subsoil  to  determine  the  material  in  the 
sediment  and  rock  layers  beneath  the 
sea  floor.  The  purpose  in  sampling  the 
sea  floor  and  subsoil  is  to  determine  the 
weight-bearing  capabilities  of  the  ma- 
terial in  order  to  design  deep  sea  struc- 
tures that  will  not  sink  or  displace  when 
erected    on    the    seabed.    In    addition, 


accurate  positioning  of  surface  ships  and 
floating  platforms  is  a  complex  en- 
gineering operation  in  deep  water  re- 
quiring detailed  knowledge  of  the  sub- 
soil for  the  construction  of  permanent 
anchorages  on  the  ocean  floor.  Core 
samples  have  been  obtained  by  drilling 
into  the  sea  floor  from  platforms 
anchored  in  as  much  as  1,470  meters  of 
water.9  Core  samples  in  the  Red  Sea 
have  enabled  scientists  to  identify 
minerals  such  as  gold,  silver,  zinc,  and 
copper  worth  billions  of  dollars. 
There  are  coring  devices  for  obtaining 
samples  or  rock  layers  when  the  ma- 
terial cannot  be  penetrated  by  pneu- 
matic or  vibratory  corers.  Impact-type 
corers  can  obtain  samples  in  relatively 
shallow  depths  of  30  to  60  meters 
below  the  floor.  Deeper  samples  are  at 
present  only  possible  with  extremely 
expensive  procedures  as  used  during 
Project  Mohole  in  attempts  to  reach  the 
inner  layers  of  the  earths  crust.1 
These  techniques  use  rotary  drilling  and, 
although   similar  to  land-drilling  opera- 
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lions,  require  fairly  accurate  positioning 
equipment  to  enable  the  ship  or  plat- 
form to  remain  over  the  designated  spot 
on  the  ocean  floor. 

Indirect  visual  survey  by  photo- 
graphic equipment  has  become  an  im- 
portant tool  in  ocean  exploration.  Like 
everything  connected  with  deep  ocean 
work,  the  camera  system  is  complicated 
by  light,  water  turbidity,  positioning 
requirements,  and  water  pressure.  The 
camera  systems  in  use  today  can  best  be 
described  as  self-contained  stereo, 
underwater  camera  assemblies,  accu- 
rately positioned  above  the  bottom  by 
sonar,  provided  with  a  high  power  light 
source,  and  automatic-recorded  compass 
bearings  on  each  frame  in  order  to 
provide  picture  orientation;  each  ele- 
ment requiring  not  only  remote  control 
reliability  but  pressurized  to  withstand 
depths  of  6,000  meters  and  below,  with 
sea  water  temperatures  just  above  freez- 
ing. 

The  techniques  available  for  deep 
ocean  exploration  have  been  sum- 
marized. To  date,  exploration  has  been 
limited  in  two  respects:  first,  by  the 
immense  area  of  the  deep  ocean  floor, 
and  second,  by  the  enormous  lack  of 
knowledge  on  adapting  both  man  and 
machines  to  this  hostile  environment. 

There  are  engineering  firms  working 
on  ocean  projects  without  an  adequate 
knowledge  of  the  sea  environment; 
building  wave-measuring  devices,  for 
instance,  that  have  been  destroyed  in 
one  day  by  the  waves  they  were  to 
measure.  Before  exploitation  of  the 
deep  ocean  resources  becomes  a  reality, 
greatly  expanded  engineering  programs 
for  the  exploration  of  the  deep  seabed 
will  be  necessary. 

Ill -THE  RESOURCES  OF  THE  DEEP 
SEA  AND  THEIR  EXPLOITATION 

Surface  and  submarine  exploration 
has  provided  ample  indication  of  poten- 
tially exploitable  resources  in  the  deep 
ocean.  Although  limited,  sufficient 
knowledge  has  been  gained  to  provide 


some  determination  of  the  available 
resources.  The  resources  considered  here 
are  those  which  are  limited  to  the  ocean 
floor  and  subsoil  and  which  hold  some 
chance  of  becoming  economically  ex- 
ploitable. Although  this  discussion  cen- 
ters on  the  economic  resources  and  the 
exploitation  of  these  resources,  both 
military  and  political  interests  are  also 
involved,  notably  the  possible  inter- 
ference of  sea  traffic  with  installations 
both  on  and  below  the  surface  of  the 
sea  and  the  need  to  police  and  protect 
these  sea  installations. 

The  resources  of  the  oceans  can  be 

neatly  divided  into  three  categories: 

1.  Biological  plants  and  animals  that 
live  in  the  water. 

2.  Chemical    materials   that   are   dis- 
solved in  the  water  itself. 

3.  Geological  minerals  that  occur  on 
or  beneath  the  seabed. 

The  biological  significance  of  the 
waters  of  the  deep  sea  is  in  its  rich 
supply  of  nutrient  elements.  Originating 
from  the  sediments,  nutrient-rich  water 
is  supplied  to  the  shallower  layers  by 
the  normal  circulation  of  the  oceans.  In 
the  surface  layers,  photosynthesis-the 
beginning  of  the  ocean's  life  cycle- 
begins;  later,  dead  organisms  settle  to 
the  deeper  water  to  again  form-through 
bacterial  action-nutrient  elements,  and 
the  cycle  is  completed.  Studies  have 
indicated  that  nutrient -rich  deep  waters 
can  be  artificially  forced  to  the  surface 
through  the  thermocline  to  increase  the 
food  cycle  in  areas  of  depleted  food 
supplies.  The  costs  are  estimated  as 
extremely  high.  Chemical  resources  of 
the  water  generally  do  not  vary  in  depth 
sufficiently  to  warrant  exploitation  of 
deep  sea  water  rather  than  shallow 
layers.  One  exception  to  this  has  been 
reported  in  the  Red  Sea  where  bottom 
waters  show  larger  concentrations  of 
base  metals  such  as  zinc,  copper,  and 
other  minerals  that  could  conceivably 
be  economically  exploited  in  the  future. 
A  method  of  extracting  high  purity 
uranium    from   sea  water  has  been  re- 
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porled  in  Great  Britain;  this  is  con- 
sidered significant  even  though  the  cost 
is  $20  per  pound,  versus  $5  for  the 
Canadian-produced  U308.  Only  a  few 
of  the  60  known  chemical  elements  in 
sea  water  have  heen  commercially  ex- 
tracted; these  include  magnesium,  bro- 
mine, salt,  and  fresh  water.  There  is 
however,  no  reason  to  move  offshore 
for  the  exploitation  of  these  resources. 

Geological  Minerals.  The  geological 
deposits  are  of  two  types,  minerals 
formed  in  the  bedrock  of  the  subsoil 
and  surfacial  deposits  on  the  sea  floor 
itself.  The  experiences  gained  in  the 
exploration  and  exploitation  of  the 
more  readily  accessible  resources  of  the 
Continental  Shelf  will  be  important.  In 
one  sense  the  transition  from  the  Conti- 
nental Shelf  to  the  deep  sea  will  only 
come  as  a  result  of  successes  on  the 
Continental  Shelf  and  continental  slope. 

Mineral  Deposits  within  the  Bedrock. 

These  deposits  include  the  identical 
geological  formations  found  on  the  con- 
tinents and  are  generally  restricted  to 
the  Continental  Shelf  and  continental 
slope.  They  include  the  metallic  min- 
erals found  in  vein  deposits  and  those 
embedded  in  sediment  rock  such  as  oil, 
gas,  sulfur,  and  coal.  Other  subsurface 
deposits  are  bedded  salts,  potash,  iron 
ores,  and  various  metallic  minerals  in 
veins.  As*  these  minerals  are  likely  to  be 
found  only  in  the  top  layer  of  the 
earth's  crust,  their  existence  beyond  the 
continental  margins  is  doubtful.  How- 
ever, traces  of  oil  and  sulfur  have  been 
reported  as  deep  as  1,830  meters.6 
Beyond  the  continental  slope  certain 
minerals  such  as  chromite,  platinum, 
nickel,  and  cobalt,  which  are  associated 
with  the  lower  magmatic  rock,  can  be 
expected.  Pure  chromite  has  recently 
been  discovered  by  oceanographers  of 
the  Soviet  Union  in  the  Indian  Ocean.7 

Petroleum  Resources.  The  number  of 
offshore  petroleum  discoveries  is  grow- 
ing   every    year.    Important   discoveries 


have  been  made  on  the  Continental 
Shelves  of  over  20  countries;  for  ex- 
ample, about  two-thirds  of  the  current 
offshore  production  comes  from  Lake 
Maracaibo  in  Venezuela,  the  Persian 
Gulf,  and  the  Gulf  of  Mexico.  In  1908 
the  amount  of  oil  taken  from  the  sea 
increased  to  16  percent  of  the  world's 
production,  while  6  percent  of  the 
worlds  natural  gas  production  came 
from  offshore  wells.  Investigation  of 
the  Continental  Shelf  is  still  continuing 
with  as  yet  very  meager  knowledge 
available  of  the  geological  deposits  in 
the  deeper  waters  of  the  continental 
slope  and  continental  rises.  The  petro- 
leum potential  beyond  the  Continental 
Shelf  is  virtually  unknown.  However, 
from  known  geological  requirements  for 
petroleum,  the  deep  areas  of  the  conti- 
nental slope  seem  favorable  for  petro- 
leum accumulation.  Cooperative 
projects  between  petroleum  companies 
have  included  reconnaissance  and  drill- 
ing in  the  Atlantic  and  Gulf  Coast  as 
deep  as  1,500  meters.  To  encourage 
initiation  of  petroleum  exploitation  and 
investment  in  offshore  resources,  the 
U.S.  Coast  and  Geodetic  Survey  is  in  the 
process  of  extending  the  geological  and 
geophysical  mapping  to  the  continental 
margins.1  ° 

There  are  over  250  drilling  barges 
now  operating  in  the  sea,  throughout 
the  world,  drawing  oil  from  the  subsoil. 
The  latest  technical  breakthrough  is  an 
electronic  system  to  position  floating 
platforms  over  the  drilling  well  and 
maintain  their  position  by  sensing  the 
slightest  deviations.  Position  is  main- 
tained by  reference  to  acoustic  beacons 
set  on  the  sea  floor  nearby  which 
transmit  to  hydrophones  in  the  hull.1 1 

One  technical  breakthrough  that  will 
assist  in  exploiting  oil  in  deep  water  is 
the  unmanned  removable  package  for 
the  subsea  well.  The  removable  wellhead 
package  is  replaced  by  a  submersible 
service  vessel  operating  at  depths  below 
the  operational   depths   for  divers.  The 
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system  is  scheduled  for  testing  in  the 
Persian  Gulf  this  year,  1969. l  In  the 
early  1950's  a  floating  platform  was 
considered  unsteady  for  drilling  pur- 
poses; however,  tests  proved  it  could  be 
done  even  when  the  drilling  ship  listed 
more  than  20  degrees.  Later  versions 
were  built  to  withstand  65-miles-per- 
hour  winds  and  28-foot  waves  and  allow 
drilling  in  hundreds  of  meters  of  water. 
It  has  now  become  common  to  drill  in 
over  100  meters  of  water.1  In  1968 
World  Oil  predicted  that  rigs  would  be 
able  to  drill  to  5,000  meters  in  water 
depths  of  500  meters.14  The  problems, 
however,  are  formidable.  The  factors 
that  make  operation  and  construction  in 
deep  water  unique  are: 

1.  Platform  motion. 

2.  High  pressures  and  low  tempera- 
tures encountered  at  great  depths. 

3.  Relative  difficulty  of  locating  and 
maintaining  position. 

4.  Thick  deposits  of  deep  ocean  sedi- 
ments that  provide  little  or  no  founda- 
tion-bearing capacity. 

5.  Biological  factors,  such  as  marine 
borers,  perforating  lead  sheaths  of 
cables  at  depths  of  over  a  mile. 

6.  Lowering  and  raising  heavy  loads 
through  hundreds  of  meters  of  water.   5 

Surfacial  Deposits  on  the  Deep  Sea 
Floor.  The  recovery  of  minerals  from 
the  seabeds  such  as  tin,  gold,  and 
diamonds  is  a  well-known  mining  opera- 
tion in  the  seas.  These  minerals  occur 
exclusively  on  the  Continental  Shelf  in 
generally  shallow  water,  where  alluvial 
wash  from  the  continents  has  deposited 
them.  Two  important  deposits  of  min- 
erals occur  beyond  the  Continental 
Shelf;  these  are  the  manganese  nodules 
and  the  phosphorite  deposits.  The  de- 
posits are  significant  in  that  they  are  the 
first  deep  ocean  minerals  found  outside 
the  exclusive  rights  of  any  coastal  state. 

Manganese.  The  manganese  nodules 
contain,  in  addition  to  about  30  percent 
manganese,  certain  significant  quantities 
of  other  metals  such   as  iron,  copper, 


nickel,  and  cobalt.  The  chemical  compo- 
sition of  the  nodules  varies  greatly  from 
one  deposit  to  the  next.  Deposits  have 
been  reported  in  the  Pacific,  Atlantic, 
and  Indian  Oceans  at  depths  of  from 
800  lo  6,800  meters.  As  a  result  of 
preliminary  surveys,  the  amount  of 
manganese  nodules  in  the  sea  is  con- 
sidered enormous.16  Although  manga- 
nese nodules  have  been  known  to  exist 
on  the  sea  floor  since  1876,  the  extent 
of  their  distribution  has  only  recently 
been  verified. 

The  nodules  are  a  unique  mineral 
form  in  that  they  continue  to  grow  by 
chemical  reaction  involving  manganese 
in  the  sea  water  reacting  with  dissolved 
oxygen  in  the  water.  The  manganese 
precipitates  out  as  manganese  dioxide 
on  any  solid  object  such  as  grains  of 
sand  or  even  a  shark's  tooth.  The 
nodules  grow  from  a  fraction  of  an 
ounce  to  the  size  of  boulders  and  at  a 
rate  estimated  at  one-tenth  of  a  milli- 
meter per  1,000  years.  British  ocean- 
ographers  have  recovered  one  boulder 
from  the  Philippine  Trough  weighing 
1,770  pounds. 

Photographs  of  the  deep  ocean  floors 
show  large  concentrations  on  the  plains 
of  the  deep  ocean  floor  even  at  depths 
below  4,000  meters.  One  study  by 
Scripps  Institute  has  shown  that  ocean 
deposits  of  manganese  nodules  can  ex- 
tend over  several  thousand  square  kilo- 
meters. Russian  oceanographers  have 
also  been  working  on  the  distribution 
and  concentration  of  manganese  nod- 
ules throughout  the  central  Pacific 
Ocean.  Estimates  of  the  tonnage  of 
manganese  nodules  available  on  the  sedi- 
ment crust  of  the  Pacific  Ocean  vary 
from  1.66  x  1012  metric  tons  to  101 1 
metric  tons.  It  is  interesting  to  note  that 
at  the  rate  of  one-tenth  of  a  millimeter 
per  1,000  years,  nodules  are  forming  at 
the  rate  of  6  x  106  to  10  x  106  metric 
tons  per  year  in  the  Pacific  Ocean  alone, 
a  rate  three  times  greater  than  the 
present  world  consumption  of  manga- 
nese. Cobalt  is  also   forming  at  a  rate 
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twice    the    present    consumption    and 
nickel   at   a   rate  equal  to  the  present 

19 

consumption. 

The  importance  of  the  manganese 
nodules  is  due  to  the  presence  of  cop- 
per, cohalt,  nickel,  and  manganese  (sec 
tahle  I).  Industry  is  giving  manganese 
nodules  considerable  attention  from  the 
standpoint  of  both  mining  and  process- 
ing techniques.  From  initial  studies,  the 
cost  of  the  investment  to  bring  a  deep 
sea  mining  operation,  plus  the  asso- 
ciated onshore  processing  facilities,  into 
production  is  from  $30  million  to  $300 
million.20  This  naturally  raises  the  ques- 
tion of  consumer  demands.  In  this 
connection,  the  production  of  nickel 
has  been  below  the  level  of  demand 
since  1964,  and  free  world  industrial 
requirements  are  expected  to  double  by 
1975. 21  With  respect  to  manganese, 
there  appear  to  be  adequate  supplies 
available;  however,  its  sparse  distribu- 
tion on  land  involves  political  and  eco- 
nomic considerations  that  make  oceanic 
sources  of  some  attraction. 

Cobalt  resources  on  land  also  exhibit 
a  limited  distribution.  Over  80  percent 
of  the  free  world  cobalt  resources  comes 
from  African  nations:  Congo(K)  with 
77  percent,  Morocco  with  13  percent, 
and  Zambia  with  10  percent.  Copper 
resources  are  perhaps  better  distributed 
throughout  the  world  with  28  percent 
concentrated  in  developing  nations  of 
Africa. 

Phosphorite.  Less  publicized  than 
manganese   is  the  occurrence  of  phos- 


phorite, an  important  agricultural  fertili- 
zer, on  the  ocean  s  seabeds.  Two-thirds 
of  the  world's  production  is  mined  in 
Florida,  Tunisia,  Algeria,  and  Morocco, 
with  only  eight  nations  (including  the 
vSoviet  Union)  controlling  over  98  per- 
cent of  the  world's  reserves.  Countries 
such  as  japan,  Great  Britain,  Germany, 
and  Australia  import  large  quantities  of 
phosphorite.  Although  land-mining 
costs  are  low,  high  transportation  costs 
double  the  price  of  the  delivered  phos- 
phate rock.  The  first  examples  found 
in  the  ocean  were  dredged  up  in  1873 
by  the  H.M.S.  Challenger.  Since  1960 
there  has  been  extensive  exploration 
and  prospecting  off  the  California  coast. 
There  is  however,  at  present,  no  com- 
mercial production  of  phosphorite  from 
offshore  beds.  Unlike  manganese,  phos- 
phorite occurs,  in  addition  to  nodules, 
in  sand,  mud,  and  roadlike  pavements 
on  the  sea  floor. 

Phosphorite  deposits  result  from  the 
movement  of  rich  phosphorite-bearing 
cold  waters  moving  to  shallow  warmer 
waters  where  the  phosphorite  is  then 
precipitated  as  nodules,  flat  slabs,  or 
coatings  on  rocks.  Deposits  are  more 
common  at  depths  of  37  to  370  meters, 
although  formations  have  been  found  at 
3,800  meters  along  the  base  of  the 
continental  slope.2  The  size  of  the 
nodules  varies  from  small  pebbles  to 
rocklike  nodules  80  centimeters  in 
diameter.  The  most  favorable  areas 
presently  known,  on  the  California  and 
Mexican  coasts,  do  not  have  sufficiently 


TABLE  I -ELEMENTS  IN  MANGANESE  NODULES,  PACIFIC  OCEAN* 


Element 


Percentage  by  Weight 
Maximum  Minimum  Average 


Manganese 

41.1 

8.2 

24.2 

Iron 

26.6 

2.4 

14.0 

Copper 

1.6 

0.028 

0.53 

Cobalt 

2.3 

0.014 

0.35 

Nickel 

2.0 

0.16 

0.99 

aJohn    L.    Mero,    The   Mineral   Resources   of  the   Sea    (New  York: 
Elsevier,  1965),  p.  180. 
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high-grade  nodular  phosphorite  to  com- 
pete with  even  the  low-grade  land 
product.  Phosphorite  nodules  are  also 
found  along  the  Atlantic  coast  of  North 
America,  the  coasts  of  South  America, 
Africa,  and  the  Indian  Ocean.  Other 
locations  throughout  the  world  have 
been  reported  by  Soviet  oceanographers 
working  on  phosphorite  exploration.  As 
the  highest  concentrations  of  phos- 
phorite are  distributed  throughout  the 
world  on  the  Continental  Shelves,  it 
appears  less  likely  that  deposits  in 
deeper  water  will  be  exploited. 

Summary.  Although  offshore  oil  and 
gas  production  was  virtually  nonexistent 
before  1948,  by  1967  worldwide  pro- 
duction of  oil  from  offshore  wells  rose 
to  11  percent  and  by  1968  to  16 
percent.  Within  15  years  it  is  estimated 
that  over  25  percent  of  the  world's 
petroleum  may  come  from  the  subsoil 
of  the  sea,  and  as  the  need  for  petro- 
leum products  increases,  industry  will 
move  in  the  only  direction  possible,  the 
deeper  ocean. 

Although  oil  and  gas  exploitation  is 
presently  limited  to  depths  of  about 
200  meters,  there  are  clear  indications 
of  no  technical  limitation  to  prevent 
operations  in  much  deeper  water.  The 
final  report  to  the  United  Nations  Eco- 
nomic   and    Social    Council   concluded 

that: 

There  is  no  reason  to  doubt  that 
substantial  mineral  deposits  await  de- 
velopment in  the  ocean  environment 
beyond  the  continental  shelf  ....  Cur- 
rent technology,  developing  with  great 
ingenuity,  is  already  capable  of  lo- 
cating and  evaluating  many  of  these 
deposits.  .  .  .  Because  of  the  relatively 
high  exploration  costs  and  the  vastly 
greater  outlay  on  exploitation,  opera- 
tions in  the  ocean  environment  can 
only  be  contemplated  by  the  very 
largest  organizations  in  a  few  indus- 
trialized countries  and  will  not  be 
undertaken  without  reasonable  cxpec- 

2  5 

talion  of  economic  development. 
Although    cost    may    be   a  determining 
factor,  there  are  changing  political  con- 
siderations that  could  be  far  more  over- 


riding. The  rising  nationalism  in  the 
developing  areas  of  the  world  could 
cause  unforeseen  changes  in  the  political 
alignment  of  these  nations.  The  prospec- 
tive movement  of  oil  exploration  into 
deep  water  is  most  certainly  influenced 
by  the  unsettled  conditions  and  possible 
changes  in  the  alliances  in  the  Middle 
East  Arab  world  and  elsewhere. 

The  exploitation  of  mineral  resources 
of  manganese  and  phosphorite  will 
depend  on  several  factors: 

1.  The  engineering  design  and  devel- 
opment of  the  means  to  recover  the 
minerals.  Even  though  the  nodules  of 
manganese  and  phosphorite  lie  exposed 
on  the  seabed,  harvesting  techniques  at 
depths  of  thousands  of  meters  in  the 
open  ocean  have  not  been  developed. 
None  of  the  methods  of  dredging  com- 
monly used  in  shallow  water  are  com- 
pletely satisfactory  for  deep  ocean  min- 
ing. Platforms  for  continuous  work  on 
the  sea  floor  lack  stability  and  safety  for 
open  sea  conditions.  Submarine  and 
bottom  habitats  are  still  not  advanced 
enough  to  be  considered  feasible.  How- 
ever, systems  for  dredging,  lifting,  and 
transporting  manganese  nodules  have 
been  designed;  and  components  are 
being  tested.  Initial  investment  is  high 
and  will  depend  upon  considerations  of 
investment  protection  in  an  unknown 
legal  regime. 

2.  Nodules  of  manganese  are  com- 
plex and  metallurgically  an  unfamiliar 
matrix  of  chemicals.  Existing  separation 
methods  do  not  lend  themselves  to  the 
more  complex  manganese  nodules.  Re- 
search and  development  work  on  a  new 
extraction  method  is  being  tested  and 
shows  promise;  though,  ironically,  such 
a  breakthrough  would  also  bring  vast 
quantities  of  low-grade  ores  on  land  into 
competition  with  sea  resources.2  6 

3.  The  physical  distribution  of  man- 
ganese nodules  with  varying  chemical 
composition  will  allow  selection  of  the 
sea  area  for  the  desired  proportion  of 
minerals.    At    present    the   distribution 
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patterns  arc  not  well  established,  re- 
quiring greatly  expanded  oceanographic 
mapping. 

4.  The  effect  on  I  he  world  prices  of 
minerals  of  a  successful  break  through  in 
engineering  and  metallurgy  is  not  diffi- 
cult to  envisage.  Large  quantities  of 
manganese  thrown  on  the  world  market 
could  cause  the  price  to  drop.  This  is 
also  true  for  cobalt  and  nickel.  Because 
the  world  land  resources  are  generally 
concentrated  in  developing  countries, 
this  reduction  could  be  particularly 
harmful.  The  distribution  of  land  re- 
sources and  the  political  alignment  of 
nations  possessing  these  resources  might 
require  the  have-not  nations  to  proceed 
with  exploitation  of  certain  strategic 
minerals,  even  though  not  economically 
feasible. 

Economically  important  minerals 
have  been  discovered  on  the  deep  sea- 
beds  beyond  the  jurisdiction  of  the 
coastal  states.  The  next  question  is: 
Who  has  title  to  these  resources?  In 
order  to  obtain  beneficial  utilization, 
control  appears  inevitable  but  involves 
complex  questions  on  the  principle  of 
freedom  of  the  seas.  To  avoid  contro- 
versy, congestion,  and  waste,  an  equi- 
table law  regarding  jurisdiction  in  the 
deep  sea  will  be  necessary. 

IV--JURISDICTION  IN  THE  DEEP  SEA 

The  implication  of  the  preceding 
chapters  is  that  the  future  will  be 
marked  by  a  movement  from  the  Conti- 
nental Shelf  into  the  ocean  depths. 
Consequently,  questions  of  jurisdiction 
are  certain  to  follow  exploration  and 
exploitation.  As  long  as  the  movement 
is  confined  to  waters  adjacent  to  the 
Continental  Shelf,  exclusive  jurisdiction 
is  somewhat  ambiguously  covered  by 
the  Geneva  Convention  of  1958.  Petro- 
leum and  potential  phosphorite  extrac- 
tion thus  fall  within  ihe  scope  of  lite 
Convention  at  the  presenl  linn',  lint,  for 
the  deep  ocean  floor,  where  manganese 
and  related  minerals  lie,  no  agreed  juris- 


diction exists;  the  Geneva  Convention 
provides  only  a  starting  point  for  its 
development. 

Two  distinct  situations  arise  con- 
cerning jurisdiction  in  the  deep  sea: 
first,  those  operations  for  exploiting 
mineral  resources  that  progress  from  the 
shore  to  the  Continental  Shelf  and 
continue  to  follow  the  mineral  resources 
out  onto  the  continental  slope  and  to 
the  deep  ocean  floor  and  subsoil;  and 
second,  the  exploitation  of  resources 
that  have  no  connection  with  the  conti- 
nental margin  but  have  been  formed  and 
deposited  in  the  deep  ocean. 

Jurisdiction  on  the  Territorial  Sea, 
Contiguous  Zone,  and  Continental 
Shelf.  Though  it  is  universally  agreed 
that  states  do  enjoy  special  rights  to 
areas  of  the  sea  and  seabed  adjacent  to 
their  coasts,  the  precise  nature  and 
extent  of  these  rights  is  a  continuously 
disputed  matter.  The  Conventions  on 
the  Law  of  the  Sea  adopted  by  the 
United  Nations  Conference  at  Geneva  in 
1958  concerned  not  only  the  Conven- 
tion on  the  Continental  Shelf  but  also 
Conventions  on  the  Territorial  Sea  and 
the  Contiguous  Zone  and  the  Conven- 
tion on  the  High  Seas.1 

The  width  of  the  territorial  sea  is  the 
first  disputed  issue.  Instead  of  the  once 
almost  common  agreement  on  the 
"3-mile  limit, "  states  now  prescribe 
widths  varying  from  3  to  as  much  as 
200  miles.  The  Convention  at  Geneva 
did  not  specify  what  the  width  of  the 
territorial  sea  should  be  but  only  pro- 
vided the  rules  for  establishing  the 
limits.  A  large  number  of  states  now 
specify  a  12-mile  width  for  their  terri- 
torial sea;  however,  the  United  States, 
Great  Britain,  and  others  continue  to 
affirm  the  3-mile  limit.  A  contiguous 
zone,  generally  12  miles  wide  and  thus 
overlapping  the  territorial  seas,  is  a 
special  zone  recognizing  the  coastal 
stales  rights  to  exercise  control  in 
matters  of  custom,  fiscal,  immigration, 
and  sanitary  regulations. 
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The  Continental  Shelf  represents  a 
spceial  zone  within  which  coastal  states 
under  international  law  possess  certain 
regulating  rights.  The  unilateral  procla- 
mation hy  President  Truman  in  1945 
was  the  first  action  to  recognize  a  state's 
special  rights  to  offshore  resources  of 
the  subsoil  and  seabed  of  the  Conti- 
nental Shelf.  The  proclamation  stated: 
"...  the  Government  of  the  United 
States  regards  the  natural  resources  of 
the  subsoil  and  the  seabed  of  the  Conti- 
nental Shelf  beneath  the  high  seas  but 
contiguous  to  the  coasts  of  the  United 
States  as  appertaining  to  the  United 
States,  subject  to  its  jurisdiction  and 
control."2  The  proclamation  added: 
"The  character  as  high  seas  of  the 
waters  above  the  Continental  Shelf  and 
the  right  to  their  free  and  unimpeded 
navigation  are  in  no  way  thus  af- 
fected."3 Within  a  few  years  thereafter, 
several  states  issued  similar  proclama- 
tions. This  addition  to  the  laws  of  the 
sea  should  come  as  no  surprise,  for 
traditionally  such  "laws"  have  followed 
the  expression  of  states'  self-interest  and 
the  course  of  technical  advances  in  the 
use  of  ocean  resources. 

Moving  along  the  Continental  Shelf, 
additional  divisions  are  delineated  such 
as  the  continental  slope  and  rise,  both 
of  which  describe  the  geographic  condi- 
tions on  the  sea  floor.  These  are  transi- 
tional zones  between  the  continent  and 
the  deep  sea  plain  and  within  which 
some  dividing  line  or  boundary  should 
exist  to  divide  the  seabed  pertaining  to 
the  continent  from  the  deep  seabed. 
The  drafters  of  the  1958  Geneva  Con- 
vention on  the  Continental  Shelf  ac- 
tually selected  200  meters  (109.4  fa- 
thoms) as  the  limiting  boundary  and 
described  it  as  follows: 

The  term  continental  shelf  is  used  as 
referring  (a)  to  the  sea  bed  and  subsoil 
of  the  submarine  areas  adjacent  to  the 
coast  but  outside  the  area  of  territorial 
sea,  to  a  depth  of  200  meters,  or 
beyond  that  limit,  to  where  the  depth 
of  the  superjacent  waters  admits  of  the 
exploitation  of  the  natural  resources  of 


the  said  areas;  (h)  to  the  sea  bed  and 
subsoil  of  similar  submarine  areas  ad- 
jacent to  the  coasts  of  islands. 

The  drafters  of  the  Convention  spe- 
cifically rejected  the  concept  of  com- 
plete sovereignty  in  this  area  because  of 
the  fear  that  it  might  encourage  a 
coastal  state  to  claim  exclusive  control 
of  the  high  seas  above  the  Continental 
Shelf  and  so  run  counter  to  the  concept 
of  the  freedom  of  the  seas  as  spelled  out 
by  the  Convention  on  the  High  Seas. 
The  intention  was  to  provide  legal  pro- 
tection without  restrictions  on  free 
movement  on  the  surface  of  the  sea. 
Although  the  Convention  provides  that 
the  waters  above  the  Continental  Shelf 
are  high  Peas,  coastal  states  have,  in  fact, 
extended  application  of  their  laws  to 
the  seas  over  the  Continental  Shelf.  The 
tendency  has  been  to  expand  the  ex- 
clusive sovereignty  for  other  than  min- 
eral rights  and  thus  further  reduce  the 
area  of  freedom  to  others.  The  Soviet 
Union  opposed  proposals  by  some  states 
to  apply  the  regime  of  the  high  seas  to 
the  Continental  shelf  as  a  "struggle  by 
states  for  appropriation  of  submerged 
areas  of  the  high  seas"  leading  to  the 
strongest  capitalist  powers  acquiring  the 
riches  of  the  Continental  Shelf. 

But  in  1968,  by  edict,  the  Soviet 
Union  expanded  the  definition  of  the 
Continental  Shelf  of  the  1958  Conven- 
tion with  the  addition  that,  "the  sea  bed 
and  subsoil  of  depressions  situated  in 
the  continental  shelf  of  the  U.S.S.R. 
irrespective  of  their  depth,  shall  be  part 
of  the  continental  shelf  of  the 
U.S.S.R."5  The  edict  further  prohibits 
individuals  and  companies  from  carrying 
out  research,  exploration,  and  exploita- 
tion of  natural  resources  and  other  work 
on  the  Continental  Shelf  of  the  Soviet 
Union.6  In  October  1968  the  Soviet 
Union,  Poland,  and  East  Germany 
signed  a  joint  declaration  on  the  Conti- 
nental Shelf.  They  declared: 

Kirst,  the  continental  shelf  of  the 
Baltic  should  be  used  'exclusively  for 
peaceful  purposes/ 
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Second,  although  it  is  specified  that 
the  exploration,  exploitation,  or  other 
uses  of  the  continental  shelf  of  the 
Baltic  must  not  unjustifiably  interfere 
with  navigation,  fishing,  or  conserva- 
tion of  living  resources  of  the  sea,  no 
reference  is  made  in  this  connection  to 
fundamental  oceanographic  or  other 
scientific  research. 

Third,  the  participants  agree  not  to 
give  over  parcels  of  the  continental 
shelf  of  the  Baltic  to  non-Baltic  states 
or  to  citizens  or  firms  of  those  states 
for  the  purpose  of  exploration,  exploi- 
tation, or  other  uses.1  [Emphasis 
added] 

Communist  China  in  1958  declared 
that  China's  territorial  sea  extended  to 
12  nautical  miles.8  In  1958,  although 
not  participating  in  the  Geneva  Conven- 
tion, Communist  China  issued  a  semi- 
official expression  of  freedom  of  the 
high  seas  in  the  Peking  press. 

The  high  seas  are  that  part  of  the 
ocean  or  sea  the  use  of  which  is  shared 
by  all  nations.  On  the  high  seas  ships 
and  nationals  of  all  states  are  free  to 
navigate,  to  fish,  to  hunt,  and  to 
engage  in  other  maritime  enterprises  as 
well  as  to  lay  submarine  cables.  The 
principle  of  the  freedom  of  the  high 
seas  has  been  recognized  by  interna- 
tional law  for  all  nations.9 

Communist  China  has,  however,  de- 
clared certain  areas  of  the  high  seas 
along  the  coast  as  "military  security 
areas."  Communist  China  has  also 
taken  unilateral  action  to  protect  fisher- 
ies in  areas  of  the  high  seas  and  has 
further  declared  a  contiguous  zone  for 
enforcing  customs  out  to  15  miles. 

It  appears  that  the  elastic  definition 
of  where  the  jurisdiction  of  the  state 
ends  will  result  in  conflicting  claims. 
The  United  States,  in  some  instances, 
has  extended  application  of  its  laws  to 
the  Continental  Shelf,  i.e.,  to  treat  it  as 
a  contiguous  zone.12  Indonesia  and  the 
Philippines  have  made  efforts  to  estab- 
lish a  single  zone  of  territorial  waters 
around  the  entire  archipelago  that  con- 
stitues  their  national  territory.  The 
200-meter  line  of  the  1958  Convention 
is  no  geological  limit,  nor  does  it  de- 


lineate the  geological  limits  of  potential 
mineral  resources.  The  definition  in- 
cludes non-Continental  Shelf  seabed  and 
excludes  portions  of  a  coastal  state's 
real  Continental  Shelf.  The  second  por- 
tion of  the  definition,  the  "elastic 
capabilities  clause,"  allows  the  slate  to 
extend  its  limits  to  that  which  it  can 
essentially  reach.  This  heavily  favors 
nations  that  are  highly  industrialized  or 
that  are  willing  to  subsidize  offshore 
mining.  The  Soviet  jurists  have  argued 
that  the  outward  boundary  of  a  coastal 
state  should  not  depend  upon  the  tech- 
nical capability  of  that  state  but,  rather, 
upon  the  capabilities  of  all  states,  i.e., 
those  of  the  most  technologically  ad- 
vanced state  simultaneously  expand  the 
outer  limits  of  the  Continental  Shelf  for 
all  states  as  it  develops  its  own  shelf  at 
ever-greater  depths.13  The  United 
States  has,  in  fact,  issued  leases  beyond 
the  200-meter  depth,  nor  has  it  refused 
to  lease  beyond  the  200-meter  depth  on 
grounds  of   nonjurisdiction  of  the  na- 


tion 
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If  there  is  to  be  some  order  to 
regulate  the  development  of  the  deep 
seabed  and  subsoil,  some  more  realistic 
definition  of  the  freedom  of  the  seas  is 
required.  It  is,  however,  difficult  to  see 
how  to  retain  the  freedom  of  the  seas  as 
a  medium  for  passage  yet  provide  legal 
protection  for  the  development  of  the 
sea's  resources.  One  author  describes 
this  changing  attitude: 

The  implication  is  that  freedom  of 
the  seas  cannot  be  conceived  of  as 
being  static,  especially  since  increasing 
intensity  and  sophistication  of  ocean 
exploitation  require  legal  arrangements 
beyond  the  traditional  understanding 
of  this  concept.  An  evolving  concept  of 
freedom  of  the  seas  does  not  imply 
that  more  suitable  versions  must  reflect 
narrow  conceptions  of  our  national 
interests.  The  problem  is  to  adapt  the 
principle  of  freedom  to  the  general 
interest  rather  than  to  any  exclusive 
interest  of  our  own. 1 5 

The  development  of  a  legal  regime 
for  the  Continental  Shelf,  imperfect  as 
it  is,  was  a  big  step  forward.  To  develop 
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an  equivalent  legal  regime  for  the  deep 
ocean  would,  in  comparison,  he  a  gigan- 
tic accomplishment.  Possible  regimes  for 
this  purpose  are  discussed  below,  with 
their  implications  for  developed  and 
developing  countries. 

Regime  One.  This  would  derive  from 
the  possibility  of  using  an  existing  inter- 
national agreement,  the  Convention  on 
the  Continental  Shelf.  This  provides 
that  practices  for  the  Continental  Slid f 
could  be  extended  "beyond  that  limit, 
to  where  the  depth  of  the  superjacent 
water  admits  of  exploitation  of  the 
natural  resources  of  the  said  area." 
Although  this  clause  provides  a  means 
of  following  the  resources  out  to  deep 
water,  the  exploitability  clause  was 
added  principally  to  provide  those  coun- 
tries without  a  Continental  Shelf,  such 
as  Peru  and  Chile,  "equal  treatment" 
with  more  fortunate  states.  The  idea 
was  that  if  a  coastal  state  achieved  the 
capability  to  exploit  beyond  the 
200-meter  boundary,  no  renegotiation 
of    the    convention    would    be    neces- 

1  7 

sary. 

This  extension  would  generally 
assume  that,  for  all  practical  and  eco- 
nomic purposes,  mineral  exploitation 
would  be  sufficiently  close  to  the  coast- 
al state,  that  the  Convention  would 
apply.  "The  key  phrase  in  this  connec- 
tion is  the  reference  in  Article  1  to 
'submarine  areas  adjacent  to  the  coast.' 
While  'adjacency'  is  not  specifically  de- 
fined, it  undoubtedly  conveys  a  notion 
of  limitation  which  cannot  be  recon- 
ciled with  indefinite  extension  into  the 
great  oceans."  This  is  the  develop- 
ment that  appears  most  likely  for  the 
near  future  and  is  favored  by  those  who 
say  that  no  new  law  is  required  until  the 
extent  of  the  resources  are  better  de- 
fined. Opposing  views  are  that  the  time 
for  new  law  is  before  the  need  arises. 
One  pertinent  view  is  that  if  the  jurisdic- 
tion of  the  coastal  stale  continues  to  I  lie 
limit  of  technology,  a  boundary  is  de- 
fined somewhere  in  midocean  where  it 


meets  the  boundaries  of  other  na- 
tions. Thus,  without  further  law,  the 
seabed  would  he  divided  among  the 
coastal  stales.  To  those  who  view  ocean 
resources  as  a  legacy  of  all  mankind, 
which  is  essentially  implicit  in  the  Mal- 
tese proposal  to  the  United  Nations 
General  Assembly  in  1967,  this  solution 
is  unacceptable.  Developing  nations,  in 
particular,  view  the  resources  of  the  sea 
as  common  to  all  and  not  open  only  to 
the  technologically  advanced  nations. 

As  far  as  oil  and  gas,  and  even 
phosphorite,  are  concerned,  the  simple 
extension  of  the  provisions  of  the  1958 
Convention  would  be  possible,  with 
some  extensions  beyond  the  200-meter 
limit.  However,  with  respect  to  manga- 
nese and  its  component  minerals,  this 
regime  would  most  likely  result  in  no 
control  since  it  fails  to  provide  a  legal 
environment  for  exploitation  with  some 
guarantee  of  exclusive  rights  to  the 
exploiter.  Politically,  this  solution 
appears  most  favorable  to  the  more 
industrialized  nations  and  less  to  the 
developing  nations,  with  no  favor  for 
the  noncoastal  states.  The  Soviet  Union 
would  certainly  oppose  this  attempt  to 
divide  up  the  ocean,  as  it  would  result  in 
an  unequal  distribution  of  the  resources. 
Perhaps  the  greatest  disadvantage  is  that 
under  this  regime  the  extension  of  the 
coastal  states'  jurisdiction  beyond  the 
Continental  Shelf  would  pose  difficult 
questions  about  the  freedom  of  the  seas. 

Regime  Two.  This  would  consider 
the  minerals  on  the  floor  of  the  deep 
ocean  as  common  property  of  mankind, 
but  would  recognize  that  states  must 
have  exclusive  mining  rights  to  areas 
sufficiently  large  to  be  economically 
mined.  By  charging  fees,  indirectly  all 
nations  of  the  world  would  benefit.  The 
Convention  on  the  Continental  Shelf 
would  require  modification  to  limit  the 
boundary  of  the  Continental  Shelf  and 
to  ensure  that  no  nation  has  any  claim 
beyond  that  limit.  The  proponents  of 
this  regime  see  it  as  a  preventive  mea- 
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sure  to  forestall  a  raee  to  divide  up  the 
seabed.20  Senator  Claiborne  Pell  has 
proposed  that  the  United  States  lake 
steps  to  obtain  international  agreement 
that  would  declare  the  floor  of  the  deep 
sea  and  the  resources  of  the  seabed  and 
subsoil,  beyond  the  Continental  Shelf, 
as  free  for  exploration  and  exploitation 
of  all  nations.  His  proposal  included 
setting  a  boundary  for  the  Continental 
Shelf  and  ensuring  that  no  nation  obtain 
sovereignty  beyond  that  boundary. 
An  appropriate  international  body 
would  be  established  to  administer  and 
distribute  exclusive  mining  rights.  Such 
a  body  could  be  the  United  Nations. 

The  international  community  has 
established  a  framework  to  determine 
the  character  of  a  regime  that  could  be 
supported  by  all  nations.  The  Ad  Hoc 
Committee  formed  by  the  United  Na- 
tions General  Assembly  had  as  its  initial 
task  a  survey  dealing  with  the  mineral 
resources  and  the  food  resources  exclud- 
ing fish.  2  Their  report  has  been  com- 
pleted, but  as  yet  no  proposal  for  a  legal 
regime  has  been  sponsored  by  the 
United  Nations.  Considerations  af- 
fecting such  a  regime  are  discussed  in 
chapter  V. 

Regime  Three.  This  would  treat  the 
seabed  and  subsoil  as  the  property  of  no 
one  and  thus  subject  to  appropriation 
by  any  state.  But  for  a  state  to  declare 
sovereignty  over  an  area  traditionally 
requires  occupation  which,  in  the  case 
of  the  deep  seabeds  is  at  present  not 
clearly  conceived.  Although  actual  oc- 
cupation is  not  an  ironclad  requirement, 
mere  proclamation  would  not  substan- 
tiate a  suitable  claim.  Two  difficulties 
are  pointed  out  by  Dr.  Emery,  famed 
oceanographer  at  Woods  Hole  Institute. 
Not  only  is  it  uncertain  what  types  of 
activities  would  be  sufficient  to  consti- 
tute effective  occupation  on  the  seabed, 
but  the  physical  characteristics  of  the 
seabed  make  it  difficult  to  establish  the 
boundaries  of  an  area  claimed.  The 
lack  of  any  technical  ability  to  establish 


jurisdiction  would  clearly  deprive  de- 
veloping states  of  any  access  to  the 
resources  of  the  deep  sea  under  this 
type  of  legal  regime. 

Regime  Four.  A  regime  in  which  the 
property  of  the  seabed  would  be  con- 
sidered world  communal  property  and 
not  subject  to  the  jurisdiction  of  any 
one  stale  can  be  visualized.  Resources 
are  open  to  exploration  and  exploita- 
tion by  all  nations.  Such  a  legal  system 
is  similar  to  an  open-range  policy.  The 
exploiting  state  would  operate  under  a 
national  flag  as  provided  under  the 
convention  on  the  High  Seas. 

Two  problems  are  usually  associated 
with  such  an  unregulated  legal  regime. 
The  first  concerns  the  possibility  of 
exhausting  the  resources  if  no  con- 
straints arc  provided,  unless  the  re- 
sources are  inexhaustible;  while  the 
second  involves  the  desire  by  the  person 
mining  for  some  reasonable  opportunity 
to  recover  his  investment  without  inter- 
ference. Even  if  the  resources  are  vast, 
competition  will  result;  for  there  still 
remains  the  fact  that  some  claims  are 
bound  to  be  better  than  others,  if  not 
just  closer  to  markets.21  The  "flag 
state"  of  the  exploiter  would  assume 
police  protection  and  insure  noninter- 
ference under  the  rules  of  international 
law. 

Regime  Five.  Finally,  there  is  a  pos- 
sible regime  which  combines  two  of  the 
above  and  envisions  the  registry  of 
claims  with  an  international  body,  in 
conjunction  with  a  system  of  "flag 
state"  jurisdiction.  6  This  alternative 
retains  the  best  advantages  of  the  free- 
dom of  the  seas  aspect  of  Regime  Four 
and  provides  some  degree  of  control  to 
restrict  the  possibility  of  unwarranted 
"grab"  for  all  the  resources.  The  inter- 
national agent  could  develop  a  code  of 
mining  regulations,  including  the  size 
and  amount  of  safety  zone  required  for 
each  claim. 

Summary.  Possible  solutions  for  ex- 
isting   and    future   regimes   of   the   sea 
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range  from  a  completely  open  sea,  for 
all    to    use   as   they    desire,   to   a    fully 
controlled    internationalized    sea.    The 
choice    of   a   regime    will    depend    ulti- 
mately   on    how    the    majority    of   the 
world  nations  view  their  own  roles  in 
the    sea.    Many    of    these    nations    are 
unable  to  even  verify  what  they  have 
heard  or  read  concerning  the  "riches  of 
the  sea."  It  is  not  surprising,  then,  that 
agreement   on   a   regime    for   the    deep 
seabed  and  subsoil  is  not  forthcoming. 
But  the  law  of  the  sea  is  changing; 
and  somehow  questions  of  the  rights  of 
coastal  and  noncoastal  states  will  need 
clarification,   the  extent  of  the  Conti- 
nental Shelf  will  need  to  be  defined,  the 
freedom  of  scientific  research  ensured, 
military    uses   controlled,   and  a  deter- 
mination  made   of  how   ultimately  to 
exploit    the    resources   and   for   whose 
benefit.    The    proponents    of   a    quick 
solution    are    opposed    by    those    who 
suggest  the  necessity  to  learn  first  what 
is  there  before  attempting  to  control  it; 
the  latter  add  that  no  solution  is  better 
than   a   hasty  one  based  upon  limited 
knowledge.    The    U.N.    report    on    the 
resources  of  the  sea  suggested  that  there 
was  a   need   for  further  scientific  and 
technological    research    on    the   seabed 
and     added,    "Present-day    assessment 
indicates    that    at    a     chart    scale    of 
1:1,000,000  only  15-20  percent  of  the 
sea  area  is  adequately  covered  by  bathy- 
metric  data 
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V-NATIONAL  INTERESTS 

The  development  of  a  legal  regime 
for  the  seabed  and  subsoil  may  develop 
on  a  case-by-case  basis,  with  precedents 
provided  upon  which  to  build  further 
international  law  of  the  sea.  Professor 
McDougal  has  said:  "The  development 
of  the  resources  of  the  seas  will  not  take 
place  in  a  vacuum,  but  rather  under  the 
laws  of  the  particular  slates  which  are 
doing  the  exploiting."1  In  the  end, 
national  interests  will  deternune  the 
type  of  legal  regime  for  the  deep  seabed; 
thus    an    examination    of   the    national 


interests  of  developed  and  developing 
states  may  lead  to  conclusions  concern- 
ing the  most  acceptable  regime.  Impor- 
tant national  interests  are  at  stake,  for 
ecomonically  advanced  states  are  no 
more  willing  to  place  control  of  the  sea 
resources  in  the  hands  of  an  interna- 
tional organization  than  are  the  de- 
veloping nations  to  agree  to  a  status  of 
no  regulation.  The  meeting  point,  or 
agreement  if  there  is  to  be  one,  will 
depend  upon  how  each  faction  views  its 
needs.  Developing  nations  desire  much 
needed  revenue;  while  for  developed 
nations,  security  and  freedom  to  exploit 
are  paramount. 

It  is  not  difficult  to  see  how  interest 
and  motivation  in  the  seabed  and  sub- 
soil are  generated,  with  published 
phrases  expounding:  potential  of  in- 
credible wealth,  ocean's  fabulous  min- 
erals, a  treasure  chest,  bountiful  crops, 
and  inexhaustible  resources.  Nations 
with  nothing  see  their  chance  to  reap  a 
harvest  from  the  seas,  in  spite  of  Secre- 
tary General  Thant's  caution  to  such 
countries  against  hope  of  quick  wealth 
from  mineral  deposits  or  untapped  food 
resources  on  the  sea  bottom. 

One  study  estimates  that  in  20  years, 
70  percent  of  the  world's  consumption 
of  nickel,  copper,  cobalt,  and  manga- 
nese will  be  supplied  by  the  ocean.  If 
unsupervised,  the  study  notes,  there 
would  be  disastrous  effects  upon  de- 
veloping nations,  many  of  which  depend 
on  the  current  high  prices  of  raw  ma- 
terials for  their  existence.  According  to 
another  estimate,  world  market  prices 
could  be  affected  by  a  single  producer 
mining  oceanic  manganese,  to  the  ex- 
tent of  a  drop  from  90  cents  per  unit  to 
50  cents;  cobalt  prices  from  $1.50  per 
pound  to  $1;  and  nickel  from  70  cents 
to  60  cents  a  pound.  Similar  action  by 
two  or  three  producers  would  have  a 
greater  effect.  And  therein  lies  one  of 
the  main  stumbling  blocks  to  interna- 
tional control.  Clearly,  if  exploitation  of 
these  new  resources  proceeds  as  favor- 
ably and  as  fast  as  seems  likely,  it  will 
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considerably  rearrange  industrial  and 
trading  patterns  in  the  world,  increase 
the  power  of  certain  fortunate  states 
and,  by  the  same  token,  reduce  the 
advantages  now  held  by  certain  develop- 
ing nations  supplying  strategic  minerals. 
African  nations,  for  instance,  provide  a 
considerable  portion  of  the  worlds 
mineral  production.  Table  II  lists  only 
those  minerals  that  are  included  in  the 
resources  of  the  sea. 

TABLE  II -AFRICAN  NATIONS' 

PERCENT  OF  WORLD  SUPPLY 

OF  CERTAIN  MINERALS3 


Mineral 

Percent  of  World  Supply 

Cobalt 

81 

Chromite 

50 

Manganese 

50 

Copper 

26 

Phosphate  Rock 

28 

a"African    Mineral    Production,"    World 
Business,  April  1968,  p.  22. 

These  figures,  although  important, 
are  only  a  part  of  the  story.  What  is 
more  relevant  is  the  degree  to  which 
these  African  countries  depend  upon 
minerals  for  their  very  existence.  Table 
III  indicates  the  percent  of  exports  that 
were  attributed  to  minerals  in  1966. 

TABLE  lll-AFRICAN  NATIONS' 
MINERALS  AS  A  PERCENT  OF  EXPORTS3 


Country 

Percent 

Mineral 

Libya 

98 

Petroleum 

Mauretania 

95 

Iron 

Zambia 

93 

Copper,  Cobalt 

Congo  (K) 

80 

Copper,  Cobalt 

Liberia 

70 

Iron 

Gabon 

54 

Manganese 

Algeria 

50 

Petroleum 

Morocco 

36 

Phosphate,  Cobalt 

Ghana 

25 

Manganese 

a"African     Mineral     Production,"     World 
Business,  April  1968,  p.  23. 

Another    example    is    Saudi    Arabia 
whose  economy  is  vitally  dependent  on 


oil  revenues,  which  account  for  more 
than  one-third  of  the  GNP  and  80 
percent  of  all  government  revenues  and 
90  percent  of  foreign  exchange  re- 
ceipts.5 

From  the  point  of  view  of  the 
advanced  countries,  on  the  other  hand, 
foreign  resources  are  often  withdrawn 
by  expropriation  or  for  other  political 
reasons.  In  Peru,  where  the  United 
States  has  millions  invested  in  one  of 
the  world's  largest  copper  operations,  a 
recent  change  in  government  has  en- 
dangered American  investments  in  both 
petroleum  and  copper.  The  result  is  a 
desire  by  private  investment  to  obtain 
minerals  from  less  politically  affected 
sources,  and  the  sea  offers  an  attractive 
alternative. 

Even  before  the  pace  of  progress  in 
developing  science  and  technology 
allows  assault  on  the  deep  seabeds  and 
subsoil,  there  may  be  an  effect  upon 
prices  of  land  resources.  The  current 
prices  of  minerals  can  be  affected  by 
technological  advances  which  bring  deep 
sea  resources  within  reach,  resulting  in 
the  downward  trend  of  mineral  prices 
even  before  new  exploitation  takes 
place.  Atomic  energy  had  a  direct  effect 
upon  fossil  fuel  prices  long  before  it 
became  commercially  available.  The  ef- 
fect could  even  be  reversed;  for  in- 
stance, one  headline  recently  read:  "Big 
U.S.  government  and  industrial  invest- 
ment in  underwater  research  is  threat- 
ened by  Maltese  proposal  that  UN  be 
given  control  of  ocean  floor-and  the 
wealth  of  its  minerals. "7 

Other  proposals  stir  the  self-interests 
of  developing  nations: 

The  Maltese  proposal  that  an  inter- 
national body  having  jurisdiction  over 
the  sea  floor  could  gross  $5  billion  and 
net  $4  billion  annually  within  a  decade 
from  licenses  and  royalties  has  become 
a  stumbling  block  in  the  attitude  of  the 
Declaration  of  Santiago  countries, 
represented  on  the  Ad  Hoc  Committee 
by  Argentina,  Brazil,  Chile,  Ecuador, 
El  Salvador  and  Peru,  all  of  whom 
claim    all    the   sea  bed  and  over-lying 
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waters  out  to  200  miles  from  their 
coastlines.  The  Italians  have  also  com- 
plicated further  the  problem  by  pro- 
posing to  UN  that  'internal  seas'  (such 
as  the  Adriatic)  be  left  to  the  bordering 
countries  to  decide  among  themselves 
the  arrangements  for  exploration  and 
exploitation  of  mineral  resources.8 

During  the  debate  on  the  Maltese  pro- 
posal at  the  22d  General  Assembly,  the 
Governments  of  Afghanistan,  China, 
Cyprus,  Ghana,  India,  Libya,  Nigeria, 
Sierra  Leone,  Somalia,  Trinidad  and 
Tobago,  and  the  UAR  emphasized  that 
future  exploitation  of  the  ocean  should 
primarily  benefit  the  developing  coun- 
tries. The  need  to  protect  the  interests 
of  the  smaller  nations  is  often  voiced, 
but  a  less  restrictive  view  is  that  any 
regime  which  threatens  or  leads  to  the 
unilateral  division  of  the  spoils  must  be 
rejected. 

Interests     of     Developing     Nations. 

There  are  three  major  identifiable  in- 
terests which  developing  nations  have  in 
common: 

1.  Obtain  economic  gain  through  a 
"share-the-resources"  scheme  which 
falls  within  the  overall  desire  to  narrow 
the  division  between  the  have  and  have- 
not  nations. 

The  costs  of  exploration  and  exploi- 
tation are  beyond  the  resources  of 
developing  nations.  Their  only  hope  of 
economic  gain  would  be  through  leases 
of  "their  property  rights"  or  through  an 
international  ownership  and  the  distri- 
bution of  gains  to  developing  countries. 

2.  Protect  the  price  level  of  raw 
materials  essential  to  many  developing 
nations'  economy.  This  requires  control 
of  exploitation  through  an  international 
organization  which  could  stabilize  the 
prices  of  minerals. 

3.  Acquisition  of  new  territory,  in 
this  case  seabed  and  subsoil,  is  a  means 
by  which  the  leaders  of  the  developing 
countries  focus  attention  on  rising 
nationalism,  often  plagued  by  tribal, 
religious,  and  ethnic  differences. 


Interests  of  Developed  Nations.  The 

interests  of  the  developed  nations  of  the 
world  in  a  legal  regime  are  far  more 
complicated  and  diverse,  including 
security  on  a  global  basis,  worldwide 
trade  which  includes  freedom  of  the 
seas,  aid  to  and  development  of  other 
nations,  use  of  nuclear  power,  industrial 
needs  for  minerals,  scientific  research, 
exploration  and  exploitation  as  a  chal- 
lenge. 

Security.  Both  the  United  States  and 
the  Soviet  Union  have  urged  that  the 
question  of  controlling  the  emplace- 
ment of  weapons  of  mass  destruction  on 
the  sea  floor  beyond  the  limits  of  the 
present  territorial  waters  be  negotiated 
in  the  Geneva  Arms  Control  Confer- 
ence. A  measure  barring  the  use  of 
nuclear  weapons  on  ocean  floors  would, 
they  suggest,  be  a  logical  sequel  to  the 
treaties  that  have  already  banned  these 
weapons  from  the  Antarctica  and 
space.  However,  military  research  in 
the  deep  oceans  is  directed  toward  a 
multitude  of  national  defense  systems. 
A  recent  article  lists  items  such  as 
undersea  facilities  for  purposes  of  fuel 
caches,  supply  depots,  refueling  sta- 
tions, submarine  repair  facilities,  and 
nuclear  weapons  shelters.  The  Navy's 
Director  of  Research  and  Development, 
Robert  A.  Frosch,  commented  on  how 
some  people,  "...  frequently  look  to 
the  improvement  of  the  underdeveloped 
nations.  Potential  benefits  of  such  pro- 
posals must  be  weighed  against  the 
implications  to  the  United  States  se- 
curity of  vesting  even  informal  control 
of  the  sea  bed  in  an  international 
organization."  Adm.  David  L. 
McDonald  put  it  more  strongly  when  he 
emphasized  two  things  to  protect  the 
national  interest  of  the  United  States: 
"...  we  must  maintain  an  invulnerable 
strategic  force,  to  ensure  that  our  deter- 
rence is  effective;  and  we  must  make 
certain  that  the  United  Slates  is  the 
nation  that  enjoys  the  benefits  of  prior 
presence  and  continued  use  in  the  ocean 
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areas  of  greatest  importance  to  us." 
President   Johnson    stated   still   another 
national   interest   in  an  address  in  July 
1966: 

.  .  .  under  no  circumstances,  we  be- 
lieve, must  we  ever  allow  the  prospects 
of  rich  harvest  and  mineral  wealth  to 
create  a  new  form  of  colonial  competi- 
tion among  maritime  nations.  We  must 
be  careful  to  avoid  a  race  to  grab  and 
hold  the  lands  under  the  high  seas.  We 
must  ensure  that  the  deep  seas  and  the 
ocean  bottoms  are,  and  remain,  the 
legacy  of  all  human  beings. 

World  Trade.  The  U.S.  interests  in 
world  trade  rest  heavily  on  the  freedom 
of  the  seas.  Any  legal  regime  that  limits 
the  ability  of  the  United  States  to  carry 
out  its  commitments  throughout  the 
world  would  not  be  considered  in  this 
country's  interest.  With  the  increased 
worldwide  involvement  of  the  Soviet 
maritime  fleets,  a  similar  interest  must 
also  be  considered  for  the  Soviet  Union. 
Both  countries  have  political  interests  in 
foreign  aid  and  assistance  in  nation 
building  to  present  a  strong  basis  for  a 
legal  regime  that  would  not  inhibit  the 
free  and  unrestricted  use  of  the  world 
oceans.  With  the  increased  use  of  nu- 
clear-powered ships,  any  international 
regulation  limiting  their  use  would  be 
viewed  by  several  leading  nations  as 
unpopular,  yet  there  are  nations  in  the 
world  that  have  voiced  their  fear  of 
nuclear  contamination. 

Industrial  Need  for  Minerals.  Willi 
only  6  percent  of  the  worlds  popula- 
tion, the  United  States  produces  nearly 
50  percent  of  the  world's  goods.  Al- 
though the  United  States  has  an  eco- 
nomic stake  in  preserving  the  freedom  of 
developing  nations,  the  Uniled  Slates  is 
also  dependent  on  other  nations,  es- 
pecially those  developing  nations  from 
which  certain  vital  resources  are  ob- 
tained. As  an  example,  the  Uniled 
Stales  must  import  100  percent  of  its 
tin,  95  percent  of  manganese,  97  per- 
cent of  nickel,  and  88  percent  of  cobalt. 
If  imports  such  as  these  were  cut  off, 


the  economic  and  military  strength  of 
the  United  Slates  would  suffer.  5  As 
the  needs  of  the  developing  nations 
increase,  the  demand  for  minerals  by 
both  the  United  Stales  and  other  na- 
tions for  the  lypc  of  goods  in  which 
American  industry  excels,  such  as  heavy 
machinery,  trucks,  and  washing  ma- 
chines, will  increase  the  need  for  scarce 
minerals.  These  same  developing  nations 
will,  in  time,  require  the  use  of  their 
own  resources  for  home  industries. 

As  a  result  of  the  exchange  program 
with  the  Soviet  Union  during  1964, 
Soviet  scientific  and  technical  work  in 
oceanographies  became  known.  Actual 
Soviet  exploration  offshore  has  been 
largely  confined  to  oil  production  in  the 
Caspian  Sea.  However,  experts  consider 
the  Continental  Shelf  of  the  seas  con- 
tiguous to  the  Soviet  Union  to  have 
excellent  oil  and  other  mineral  poten- 
tial. In  the  last  15  years  the  Soviet 
Union  has  increased  its  efforts  in  ocean- 
ographic  work,  their  expeditions  and 
research  teams  aboard  almost  200  ships 
are  on  all  the  world's  oceans.  Although 
more  extensively  involved  in  fishing 
research,  Soviet  cartography  is  con- 
sidered of  high  quality,  and  underwater 
seismic  exploration  and  earth's  core 
sampling  on  the  ocean  floor  have  been 
carried  out.  The  Soviets  have  formed 
research  expeditions  for  exploring  the 
resources  of  the  Atlantic  and  Pacific 
Oceans  and  have  recently  commenced  a 
joint  research  program  on  deep  sea 
marine  resources  in  the  Mediterranean 
with  France.  The  general  Soviet  in- 
terests in  a  legal  regime  for  the  explora- 
tion of  the  deep  ocean  floors  have  not 
been  made  explicit;  however,  either 
through  competitive  need  or  economic 
requirements,  the  Soviet  Union  will 
most  likely  continue  to  pursue  a  widen- 
ing interest  in  the  oceans  and  a  specific 
interest  in  the  deep  seabeds  and  sub- 
soils. 

Scientific  Research,  Exploration  and 
Exploitation  as  a  Challenge.  Dr.  Julius 
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A..  Stratton,  Chairman  of  the  Commis- 
sion on  Marine  Science,  Engineering  and 
Resources,  after  almost  2  years  of 
study,  reported: 

How  fully  and  wisely  the  United 
States  uses  the  sea  in  the  decades  ahead 
will  affect  profoundly  its  security,  its 
economy,  its  ability  to  meet  increased 
demand  for  food  and  raw  materials,  its 
position  and  influence  in  the  world 
community  and  the  quality  of  the 
environment  in  which  its  people  live. 

The  report  indicated  that  the  growth 
of  scientific  understanding  of  the  world 
oceans  will  not  he  accomplished  quickly 
or  easily  and  estimated  that  by  1980  an 
annual  operating  budget  of  $2  billion 
would  be  needed.  The  forecast  visu- 
alized a  total  expenditure  of  $8  billion 
for  the  next  10  years.   8 

Summary.  The  expanding  world 
demand  for  minerals  makes  seabed  and 
subsoil  resources  attractive  for  exploita- 
tion. However,  in  planning  for  and 
exploiting  these  new  resources,  there 
may  be  a  threat  to  worldwide  mineral 
prices.  Developing  nations,  whose 
economies  depend,  sometimes  exclu- 
sively, on  export  of  important  industrial 
minerals,  see  the  unrestricted  exploita- 
tion of  the  sea  resources  as  not  in  their 
national  interest.  Developed  nations,  on 
the  other  hand,  are  interested  in  ex- 
ploiting additional  sources  for  critical 
minerals,  presently  available  in  only  a 
few  land  areas  of  the  world.  The  inter- 
ests of  developed  nations  tend  toward 
broader  areas  such  as  security,  world 
trade,  and  freedom  to  explore  and 
exploit;  while  smaller  nations,  many  of 
them  emerging  from  colonial  status, 
look  to  the  sea  for  needed  capital  for 
nation  building. 

VI--CONCLUSIONS 

The  activities  on  the  high  seas  are 
increasing,  as  access  to  the  deep  seabed 
and  subsoil  becomes  technically  pos- 
sible. While  there  are  no  vast,  superrich 
lodes  of  rare  minerals  concentrated  for 
easy  pickup,  a  manganese  mining  opera- 


tion in  the  deep  ocean  is  possible  and 
could  be  economically  feasible.  Al- 
though technological  advances  in  ocean- 
ology  have  made  mining  possible,  it  has 
also  created  an  international  dilemma 
that  threatens  the  traditional  concept  of 
freedom  of  the  seas.  The  limitless  seas 
are  perhaps  already  becoming  restricted. 
There  are  ominous  warnings  by  scien- 
tists that  man's  unrestricted  use  of  the 
oceans  as  a  dump  for  nuclear  waste, 
industrial  by-products,  and  oil  and 
chemical  pollution  could  eventually 
result  in  making  the  sea,  and  thus  the 
earth  itself,  uninhabitable.  The  eco- 
nomic, political,  and  military  short- 
range  requirements  must  be  adjusted  to 
fit  the  present,  very  limited  knowledge 
of  the  ocean's  complex  role  in  the  cyclic 
functioning  of  the  earth's  atmosphere. 

A  further  concern  is  that  uncon- 
trolled exploitation  would  rapidly  de- 
plete the  resources  of  the  sea.  A  regime 
for  the  deep  sea  must  strive  to  sort  out 
the  interplay  between  two  factors:  juris- 
dictional claims  and  economic  values. 
The  dominant  controlling  force  will  be 
the  national  interests  of  states.  The 
choices,  considering  these  interests,  are 
between  an  international  organization, 
the  United  Nations  for  example,  by 
multilateral  negotiation;  or,  in  the 
absence  of  control,  by  conflict.  As 
exploration  continues  in  the  oceans, 
changing  economic  values  will  modify 
jurisdictional  significance  and  ultimately 
raise  security  issues. 

Thus,  some  form  of  legal  regime  is 
likely  to  develop.  A  basis  already  exists 
in  the  Geneva  Convention  on  the  Conti- 
nental Shelf,  and  resources  now  being 
exploited  fall  within  the  agreements  of 
this  Convention.  A  variety  of  proposals 
have  been  advanced  for  the  deep  ocean 
beyond  the  Continental  Shelf;  the  varia- 
tions stem  primarily  from  how  each 
views  the  development  of  law.  On  the 
one  hand,  it  is  said  that  the  evolution  of 
international  law  should  proceed  to- 
gether with  the  development.  This  has 
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been  the  traditional  evolution  of  inter- 
national law.  On  the  other  hand,  there 
are  advocates  for  establishing  a  regime 
now,  before  the  deep  ocean  is  com- 
pletely defined  and  before  nations 
establish  hard  and  fast  positions,  leading 
to  increased  tensions  and  perhaps  con- 
flict. Underlying  this  last  proposal  is  the 
belief  that  more  powerful  nations  can 
preempt  all  others  in  the  use  of  ocean 
resources  if  a  "wait  and  see"  solution  is 
adopted. 

In    the   last   analysis,   however,   any 


workable  regime  must  be  based  on  solid 
fact  and  a  full  understanding  of  the 
geophysical  nature  of  the  seabed  and 
subsoil  rather  than  optimistic  estimates 
and  enthusiastic  speculation.  This,  in 
fact,  is  where  it  stands  today;  there  is  no 
sound  and  generally  acceptable  basis  for 
negotiating  an  international  convention 
on  the  deep  ocean.  There  is,  however, 
little  doubt  that  the  question  is  on  the 
agenda  for  the  future  and  that  every 
item  on  the  discussion  list  will  be  of 
profound  interest  to  military  planners. 
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AUTHORITY  TO  USE  FORCE  ON  THE  HIGH  SEAS 


My  res    S.    McDougal 


I  propose  to  organize  my  remarks  in 
this  way:  First,  we  will  consider  an 
appropriate  delimitation  or  clarification 
of  the  general  problem  before  us.  I 
begin  this  way  because  I  don't  trust  my 
civilian  predecessors:  I'm  not  quite  sure 
that  they  have  properly  clarified  inter- 
national law,  the  law  of  the  sea.  aggres- 
sion, self-defense,  and  so  forth  for  you. 
After  this  clarification  of  the  general 
problem,  we  will  devote  ourselves  to 
four  major  types  of  specific  problems. 
The  first  involves  simply  the  military 
use  or  enjoyment  of  the  oceans  in  times 
of  peace.  The  second  will  relate  to  the 
maintenance  of  order  upon  the  oceans 
in  times  of  peace  —  the  implementa- 
tion of  claims  to  jurisdiction.  The  third 
will  relate  to  extraordinary  measures 
in  self-help  for  the  protection  of  na- 
tional interests.  The  fourth  will  relate 
to  self-defense  of  national  territorial 
integrity  and  political  independence. 

You  will  observe  that  the  latter  two 
types  of  problems  are  very  closely  re- 
lated. Self-defense  is  merely  a  dramatie 
form  of  self-help.  The  latter  two  types 
of  problems,  taken  together,  differ 
sharply  from  the  first  two  in  that  their 
oceasion  is  a  prior  unlawful  use  of 
force  by  somebody  other  than  the  party 
claiming  to  employ  force  in  self-help. 
The  first  two  types  of  problems  are 
independent  of  anybody's  unlawful  use 
of  force.  The  latter  two  are  dependent 
upon  somebody  else's  unlawful  use  of 
force.  The  reason  I  organize  the  prob- 


lems in  this  way  is  to  attempt  to  clarify 
the  fundamental  community  policies 
that  are  at  stake  in  each  type  of 
problem.  The  common  interest  of 
peoples  differs  considerably  about  these 
different  types  of  problems. 

Now  let's  proceed  to  our  first  task, 
the  more  precise  delimitation  of  the 
general  problem  with  which  we  are 
concerned.  This  does  call  for  a  realistic 
understanding  of  international  law  in 
general  and  of  the  law  of  the  sea  in 
particular. 

Tf  we  look  about  us  on  a  global  scale 
today,  I  think  we  can  all  see  that  all 
peoples  are  caught  in  a  world  process 
of  effective  power.  The  inlcrdetcrmina- 
lions,  the  interdependences  of  peoples 
are  such  that  we  today  have  a  power 
process,  an  effective  power  process, 
which  is  global  in  its  reach.  The  deci- 
sions that  are  taken  in  Peking  alfect 
what's  done  in  Washington  or  Moscow 
and  vice  versa.  No  state  has  complete 
freedom  of  effective  choice  today.  We 
are  all  scorpions  in  the  same  bottle. 

When  we  look  more  closely  at  these 
effective  power  decisions  I  think  we 
can  see  that  they  are  of  two  different 
kinds.  There  are  some  choices  that  are 
made  and  enforced  by  simple  naked 
power  or  by  calculations  of  expediency. 
There  are,  however,  other  decisions 
that  are  taken  from  perspectives  of 
authority.  By  this  I  mean  that  they  are 
made  by  the  people  who  are  expected 
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to  make  them;  that  they're  made  in 
accordance  with  community  expecta- 
tions about  how  they  should  he  made; 
that  they're  taken  in  structure  of  au- 
thority, courts,  or  legislatures,  or  inter- 
actions between  foreign  offices;  that  the 
people  who  make  such  decisions  have 
enough  effective  power  to  put  them  into 
practice  in  a  consequential  number  of 
instances;  that  the  decisions  are  taken 
by  employment  of  authorized  proce- 
dures; and  that  the  different  types  of 
decisions  taken  embrace  the  whole 
gamut  necessary  to  ordering  the  larger 
community  in  which  we  live. 

It  is  these  latter  decisions,  those  that 
are  taken  from  perspectives  of  author- 
ity, that  we  appropriately  call  inter- 
national law.  International  law  is  some- 
thing more  than  the  words  that  you 
read  in  all  these  books.  It's  not  simply, 
as  in  the  traditional  definition,  a  body 
of  rules  that  governs  the  relations  of 
states.  It  is  much  more.  It  is  the  process 
of  actual  decision  by  which  the  affairs 
of  the  world  are  ordered  in  an  effort  to 
clarify  and  implement  the  common  in- 
terests of  the  peoples  of  the  world. 

If.  further,  we  look  more  closely  at 
these  decisions  taken  from  perspectives 
of  authority,  as  contrasted  with  those 
taken  by  naked  power.  I  think  that  we 
can  see  that  they  too  are  composed  of 
two  different  kinds  of  decisions.  The 
first  we  call  the  constitutive  or  "consti- 
tutional decisions — the  decisions  which 
establish  the  process  of  authoritative 
decision.  These  are  the  decisions  which 
determine  who  the  authorized  decision- 
makers are;  what  the  appropriate  basic 
community  policies  are;  what  the  es- 
tablished structures  of  authority  are; 
what  far-reaching  decisions  are  author- 
ized procedures;  what  bases  of  power 
are  to  be  put  at  the  disposal  of  de- 
cisionmakers for  the  enforcement  of 
their  choice;   and  so  on. 

The  second  type  of  decision  we  call 
the   public  order  decisions.  These   are 


the  decisions  which  establish  the  pro- 
tected features  of  all  value  processes 
other  than  power  —  which  affect  the 
production  and  distribution  of  wealth, 
the  sharing  of  enlightenment,  respect 
(civil  liberties,  human  rights),  health, 
freedom  of  association,  and  so  on 
through  all  the  values  we  cherish  in 
contemporary  society.  These  are  the 
decisions  which  establish  lira  protection 
thai  the  nation-stales  —  or  internation- 
al governmental,  organizations,  or  pri- 
vate business  associations,  or  the  indi- 
vidual human  being  —  get  out  of  the 
larger  constitutive  process.  Similarly, 
they  are  the  decisions  which  determine 
the  protection  afforded  peoples  in  the 
use  of  resources  —  the  landmasses.  the 
ocean  areas  of  the  world,  the  airspace 
over  the  ocean,  outer  space,  and  the 
polar  areas.  In  these  terms,  you  see. 
the  law  of  the  sea  —  the  public  order 
of  the  oceans  —  is  simply  a  part  of  the 
larger  global  public  order  protected  by 
world  constitutive  process. 

If  I  had  time  I  would  spell  out  for 
you  some  of  the  principal  features  of 
this  world  constitutive  process.  It 
parallels,  and  is  entirely  comparable  to. 
that  which  prevails  in  our  more  mature 
nation-states.  For  the  moment,  there  are 
just  a  few  points  I  would  emphasize. 
The  first  is  that  the  principal  author- 
ized decisionmakers  in  this  process  arc 
in  the  first  instance  the  officials  of 
nation-states,  and  these  even  include 
naval  officers.  There  is,  of  course,  a 
great  range  of  authorized  decision- 
makers, including  the  officials  of  inter- 
national governmental  organizations  as 
well  as  nation-state  officials  of  many 
different  types  and  degrees,  but  for 
our  present  purposes  this  range  is  not 
important. 

The  second  point  I  would  emphasize 
is  that  this  process  of  authoritative 
decision,  this  constitutive  process,  is 
established  and  maintained  by  people 
who  dispose  of  effective  power  in  order 
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to  clarify  and  implement  their  common 
interests  and  to  reject  all  claims  of  spe- 
cial interest  against  the  community.  In 
other  words,  international  law  is,  as 
suggested  above,  a  process  by  which 
the  effective  elites  of  the  world  clarify 
and  implement  their  common  interests. 
We  will  build  on  this  in  the  description 
of  the  law  of  the  sea. 

Another  feature  of  constitutive  pro- 
cess which  could  be  emphasized  is  the 
tremendous  proliferation  today  of 
structures  of  authorities,  the  growth  of 
international  organizations  and  of  arbi- 
tral tribunals,  and  the  increase  of  inter- 
action from  foreign  office  to  foreign 
office.  We  could  also  note  the  gradual 
putting  into  the  hands  of  all  these  de- 
cisionmakers of  enough  effective  bases 
of  power  to  put  their  decisions  into 
effect.  In  view  of  the  shortness  of  the 
time,  we  should  perhaps,  however,  turn 
immediately  to  the  law  of  the  sea. 

The  law  of  the  sea  is,  as  we  have 
emphasized,  an  important  part  of  the 
public  order  that  is  protected  by  the 
larger  global  processes  of  constitutive 
decision.  If  we  had  a  sharp  focus  on 
all  the  ocean  areas  of  the  world  as  in 
Admiral  Hearn's  famous  map  illustrat- 
ing all  the  various  zones,  we  would  be- 
gin with  the  internal  waters,  the  har- 
bors and  inland  waters,  and  find  that 
the  authority  of  the  nation-state  is  fully 
comparable  to  what  it  is  on  the  land- 
masses,  with  relatively  arbitrary  control 
over  access.  Even  here,  however,  we 
could  observe  that  there  is  a  shared 
competence,  a  shared  authority  —  with 
the  state  of  the  flag  being  accorded  a 
certain  competence  over  events  on 
board  these  vessels,  and  with  govern- 
ment ships,  military  vessels  in  particu- 
lar, being  largely  immune  from  coastal 
assertion.  Moving  outward  to  the  terri- 
torial sea,  we  note  that  the  competence 
of  the  coastal  state  is  slightly  less:  It 
no  longer  has  any  right  to  preclude 
access;   it  may  assert  its  authority  to 


make  and  apply  law  to  ships  within 
this  area,  to  events  occurring  within 
the  area,  but  in  practice  it  concedes  a 
still  larger  competence  to  the  flag  ship. 
When  we  move  out  further  into  contig- 
uous zones,  we  find  that  the  coastal 
state  may  assert  its  authority  to  make 
and  apply  laws  to  the  ships  of  other 
states,  but  here  it  has  to  show  good 
cause,  it  has  to  have  good  reasons  in 
the  protection  of  its  internal  commun- 
ity processes.  Within  the  territorial  sea, 
the  application  by  the  coastal  state  of 
its  law,  if  it  demands  such,  is  relatively 
automatic.  Beyond  the  territorial  sea, 
out  in  the  high  seas,  we're  supposed  to 
have  a  domain  of  shared  competence. 
This  competence  is  established  and 
maintained  by  the  application  of  a  few 
very  simple  rules,  and  we  need  these 
before  us  if  we're  to  understand  what 
comes  after. 

The  first  rule  is  that  every  state  is 
entitled  to  the  enjoyment  of  this  great 

sharable  resource.  It  can  send  its  ships 
out  without  interference  by  other  states. 
It  can  make  and  apply  law  to  its  own 
ships  for  interactions  within  the  shared 
domain.  The  negative  counterpart  rules 
are  that  no  state  may  preclude  another 
state  from  sending  its  ships  out,  and 
that  no  state  may  make  and  apply  law 
to  the  ships  of  other  states  except  for 
violations  of  the  law  of  the  claimant 
state  and  for  violations  of  international 
law.  This  whole  structure,  for  protect- 
ing relatively  unorganized  but  shared 
enjoyment,  is  held  together  by  another 
linchpin  principle,  that  of  the  national- 
ity of  ships:  No  state  may  question  the 
competence  of  another  state  to  confer 
its  nationality  upon  a  ship.  This  is,  of 
course,  especially  true  with  respect  to 
military  vessels. 

As  emphasized  above,  this  structure 
of  decision,  this  great  inheritance  of 
the  law  at  sea  in  the  time  of  peace,  con- 
tinues to  be  maintained  because  experi- 
ence has  demonstrated  to  the  effective 
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elites  of  the  world  that  it  is  by  this 
kind  of  shared  use  that  they  can  best 
maximize  the  interests  and  values  of 
all  peoples.  Only  the  willfully  blind 
could  fail  to  see  that  the  production 
and  distribution  of  goods  and  services 
and  the  movements  of  people  about  the 
world  have  been  tremendously  facili- 
tated by  the  cooperative  pooling  of 
capital  and  the  specialization  in  skills 
that  the  historic  freedom  in  the  enjoy- 
ment of  a  great  sharable  resource  has 
afforded. 

Thus  far  we  have  been  speaking  of 
the  law  of  the  sea  in  time  of  peace.  In 
time  of  war,  of  course,  the  rules  and 
practices  are  very  different.  As  I  indi- 
cated when  I  accepted  this  assignment, 
I  thought  that  I  would  be  talking  to 
you  about  the  use  of  force  in  time  of 
war.  The  assignment  actually  made  to 
me  is,  however,  in  what  is  commonly 
called  the  "gray  area,"  beginning  in 
time  of  peace  and  coming  on  to  time  of 
war.  It  is  commonly  called  "gray  area" 
because  peace  and  war  are  highly  am- 
biguous terms.  The  word  "war"  in  par- 
ticular has  no  stable,  factual  reference. 
It's  rather  a  legalistic  term  to  describe 
certain  consequences  of  intense  coer- 
cion between  states  on  certain  types  of 
problems.  If  we  talked  in  terms  of  facts, 
we  would  talk  in  terms  of  varying  ex- 
pectations of  violence  and  of  varying 
applications  of  the  military  instrument 
with  differing  degrees  of  intensity  in 
coercion  from  the  most  modest  to  the 
roughest.  It  is  only  the  very  rough  ex- 
tremes of  coercion,  and  not  in  all  in- 
stances of  such  rough  extremes,  that  we 
get  this  word  "war"  applied. 

Our  assignment  today  is,  hence,  to 
consider  when  it  is  lawful  for  a  state  to 
employ  force  on  the  oceans  in  contexts 
short  of  the  state  of  extreme  violence  to 
which  the  word  "war"  may  be  append- 
ed and  in  contexts  of  extreme  violence 
when  the  word  "war,"  for  various 
reasons,  is  not  appended.  It  has  already 


been  suggested  that  there  are  four 
major  types  of  circumstances  or  prob- 
lems under  which  this  question  of  the 
application  of  force  may  become  an 
issue.  Let's  examine  each  of  these.  Be- 
cause of  the  shortness  of  time  I  will 
pass  over  rather  quickly  the  problems 
that  are  relatively  noncontroversial. 

The  first  set  of  problems  is  the  eas- 
iest. These  relate  simply  to  the  military 
use  or  enjoyment  of  the  oceans.  With 
respect  to  any  of  the  great  sharable 
resources  —  the  oceans,  the  airspace, 
outer  space  —  there  are  certain  basic, 
recurrent  types  of  claims.  There  are 
claims  to  access  for  use  and  enjoyment; 
there  are  claims  to  jurisdiction,  to 
make  and  apply  law  with  respect  to 
activities  in  use  and  enjoyment;  and 
there  are  claims  to  the  appropriation 
of  particular  resources  found  in  the 
domain  of  shared  enjoyment.  Here  we 
are  concerned  only  with  the  first  two  of 
these   recurrent  types  of  claims.   And 

for  the  moment  only  with  access  for 
use  and   enjoyment. 

You  will  remember  that  the  basic 
policy  of  the  law  of  the  sea  is  to  pro- 
mote the  utmost  use  and  enjoyment  of 
the  oceans  for  the  benefit  of  all 
peoples.  Now  think  for  a  moment.  This 
use  couldn't  possibly  go  on  securely, 
with  protection  of  the  stable  expecta- 
tions necessary  to  initiative  and  devel- 
opment, without  the  use  of  the  military 
instrument.  Mankind  has  never  yet 
been  able  to  organize  cooperative  ac- 
tivity on  a  grand  scale  without  some 
threat  of  force,  some  potentiality  of 
force,  in  the  background.  The  seas  are 
no  different  from  the  landmasses  in 
this  respect.  International  law  is  no 
different  from  national  law.  Hence,  it's 
not  surprising  that  the  military  use  of 
the  oceans,  the  ordinary  use  of  the 
oceans  for  military  purposes,  is  one 
that's  very  highly  honored  in  interna- 
tional law. 
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This  commonsense  policy  is  carried 
still  further.  Even  the  preparation  for 
military  use  is  highly  honored.  For 
centuries  fleets  have  been  given  a 
special  right  of  way.  States  have  been 
permitted  to  set  aside  areas  of  the 
ocean  for  military  maneuvers  and  exer- 
cises. Vast  areas  of  the  ocean  are  some- 
times roped  ofT  for  this  purpose.  There 
are  no  great  difficulties  about  this.  I'm 
sure  that  you're  familiar  with  those 
procedures  by  which  these  uses  are 
established  and  protected,  and  force  is 
authorized  and  may  be  used  to  protect 
these  uses.  Former  Assistant  Attorney 
General  Norbert  Schlei,  when  he  was 
one  of  your  correspondent  students, 
and  I  wrote  an  article  on  this  in  the 
Yale  Law  Journal.  It's  in  the  collection 
of  essays  we  call  "Studies  in  World 
Public  Order"  and  collects  the  authori- 
ties on  this  in  very  great  detail. 

This  article  with  Mr.  Schlei.  as  a 
whole,  is  addressed  to  our  next  assigned 
problem,  which  cuts  a  little  deeper. 
This  problem  involves  setting  aside  of 
areas  of  the  oceans  for  weapons  tes! 
purposes.  The  main  issues  were  raised 
very  acutely  by  our  Ih'kini  and  Kniwe- 
lok  tests.  In  this  instance  we  set  aside 
a  large  area  of  the  ocean  for  nuclear 
tests.  There  was  a  tremendous  cry  from 
many  quarters  that  this  was  unlawful. 
What  Mr.  Schlei  and  I  set  out  to  do  in 
our  article  was  to  establish  the  lawful- 
ness of  these  tests,  and  we  proceeded  in 
this  way.  We  pointed  out  that  the  basic 
rules,  the  basic  policies  of  the  law  of 
the  sea,  like  those  employed  on  the 
landmasses  in  any  national  community, 
travel  in  pairs  of  complementary  oppo- 
sites.  This  must  always  be  true  in  a 
pluralistic  society  in  which  there  are 
many  claimants  and  many  interests  and 
a  democratic  preference  for  sharing  and 
accommodation.  Thus,  there  is  one  set 
of  principles  which  protects  the  inclu- 
sive interests  of  people  —  the  shared 
enjoyment  in  transportation,  communi- 


cation, cable  laying,  flying,  and  so 
forth  comprising  the  "freedom"  of  the 
seas.  Contraposed,  there  is  another  set 
of  principles,  mentioned  earlier,  that 
protects  the  exclusive  interests  of  all 
people  —  their  interests  in  their  in- 
ternal waters,  the  territorial  sea,  the 
contiguous  zone,  and  the  continental 
shelf.  These  exclusive  interests  are.  of 
course,  equally  the  common  interests  of 
all  people.  Though  no  two  states  have 
precisely  the  same  internal  waters,  or 
precisely  the  same  territorial  sea  or 
contiguous  zone  requirements,  all  states 
need  to  protect  the  activities  on  their 
landmasses  from  threats  and  dangers 
from  the  oceans.  Hence,  it  is  not  sur- 
prising that  we  have  a  set  of  principles 
which  honors  and  protects  these  ex- 
clusive interests  which  are  entirely 
complementary  to  the  principles  de- 
signed to  protect  inclusive  interests. 
The  function  of  a  decisionmaker  in  any 
particular  instance  in  which  these  in- 
terests have  come  into  conflict  can  only 
be  to  accommodate  and  reconcile  them 
in  a  way  best  to  promote  the  long-term, 
common  interests  of  the  whole  of  man- 
kind. We  concluded,  therefore,  that  the 
people  who  asserted  that  freedom  of 
the  seas  was  an  absolute  were  simply 
deluding  themselves.  There  are  no 
absolutes  in  international  law  or  any 
other  law,  at  least  in  a  democratic  free 
society.  In  this  instance  the  rational 
legal  task  was  patiently  to  identify 
what  exclusive  interests  the  United 
States  was  trying  to  protect  and  what 
inclusive  interests  were  being  damaged 
by  its  activity.  We  found,  of  course, 
that  practically  no  inclusive  interests 
were  being  injured  in  the  slightest  by 
the  United  States  tests.  Ships  would 
have  to  go  200  miles  out  of  the  way  to 
get  into  the  area.  It  was  well  off  any 
of  the  beaten  tracks  for  both  naviga- 
tion and  flying.  It  would  interfere  with 
only  an  infinitesimal  fraction  of  Japa- 
nese fishing.  The  exclusive  interest  of 
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the  United  States,  on  the  other  hand, 
was  to  prepare  weapons  that  could  be 
used  for  the  defense,  not  only  of  the 
United  States  but  also  of  its  allies  —  of 
what  we  chose  to  call  the  whole  free 
world.  From  these  perspectives  we 
urged  that  our  use  of  the  ocean  was 
clearly  lawful  within  the  compass  of 
the  inherited  principles  of  international 
law. 

I  now  think  that  we  made  an  over- 
kill. In  putting  our  activities  under  the 
label  of  anticipatory  self-defense,  we 
made  perhaps  a  stronger  argument 
than  we  needed  to  make.  As  my  studies 
deepened  I  discovered  that  the  concept 
of  self-defense  is  not  necessary  for  this 
purpose.  The  concept  of  self-defense  is 
more  appropriately  used  with  respect 
to  an  enemy  who  is  immediate  and  spe- 
cific, directly  threatening  with  military 
force.  In  the  Pacific  tests  the  activity  of 
the  United  States  was  not  directed 
against  any  particular  enemy.  There 
was  no  threat  to  use  the  military  instru- 
ment against  any  other  particular  state. 
It  was  an  effort  simply  to  make  an 
exclusive  use  of  the  ocean  area  for  a 
particular  purpose  not  explicitly  for- 
bidden by  any  inherited  principle. 

Since  that  time,  of  course,  the  Rus- 
sians have  made  a  comparable  use  of 
the  oceans.  The  French  have  also  made 
their  tests.  It  gave  me  great  pleasure  to 
see  that  one  might  be  able  to  argue 
that  the  French  tests  were  unlawful.  If 
one  balances  all  the  various  interests 
carefully,  the  way  Mr.  Schlei  and  I 
recommended,  it  might  be  possible  to 
give  General  de  Gaulle  a  pretty  hard 
time  on  the  reasonableness  of  his  par- 
ticular activities. 

Hence,  I  think  we  can  conclude,  with 
respect  to  our  first  major  type  of 
problem,  that  the  states  of  the  world 
are  accorded  a  very  broad  authority  to 
enjoy  and  use  the  oceans  with  the  mili- 
tary instrument.  It  is  interesting  to 
contrast  attitudes  toward  the  use  of  the 


oceans  with  some  attitudes  toward  the 
use  of  outer  space.  As  a  nonmilitary 
man  I've  wondered  a  little  about  this. 
People  seem  to  get  tremendously  ex- 
cited about  the  use  of  outer  space  for 
military  purposes.  You  will  remember 
that  the  Indian  Government  and  a 
number  of  others  tried  to  define  the 
"peaceful"  uses  of  outer  space  in  a  way 
to  exclude  the  use  of  the  military  in- 
strument. For  a  layman  it  seems  just  a 
little  funny  that  people  can  get  so 
excited  about  potential  espionage  and 
nuclear  threats  from  space  vehicles  and 
yet  pay  very  little  attention  to  possible 
comparable  threats  from  oceangoing 
vessels.  Maybe  some  of  you  can  explain 
the  factors  that  make  a  difference. 

Let's  now  turn  to  the  second  princi- 
pal problem  —  the  maintenance  of 
order  upon  the  oceans,  the  claims  to 
jurisdiction.  Had  we  spelled  out  the 
details  of  the  world  constitutive  process 
mentioned  earlier,  one  of  its  principal 
characteristics  would  have  been  ob- 
served to  be  its  decentralization  —  the 
absence  of  centralized  legislative,  judi- 
cial, executive,  and  enforcement  agen- 
cies. International  law  has  depended 
largely  upon  the  unorganized,  unilateral 
making  and  enforcement  of  law  by 
nation-states.  The  principal  authorized 
agents  of  international  law  are  the  offi- 
cials of  nation-states.  If,  thus,  order  is 
to  be  maintained  in  the  beneficent,  but 
highly  complex,  use  of  the  oceans,  then 
it  is  the  officials  of  nation-states  who 
must  maintain  it. 

As  suggested  earlier,  no  community 
in  modern  times  has  been  able  to  main- 
tain order  without  having  in  the  back- 
ground either  the  threat,  or  use.  of 
force.  It  is  not  surprising,  therefore, 
that  the  officials  of  nation-states  have 
been  authorized  to  assert  force  upon  the 
oceans  in  the  maintenance  of  order 
upon  two  different  grounds:  First  for 
the  protection  of  their  exclusive  inter- 
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ests,  and  secondly  for  the  protection  of 
their  inclusive  interests. 

In  our  discussion  above  we  saw  that 
states  are  authorized  by  international 
law  to  make  law  for  their  internal 
waters  —  to  regulate  the  use  of  these 
waters,  to  decide  who  can  come  in,  who 
has  to  keep  out,  what  they  can  do  while 
they're  in  there.  For  protecting  the 
community  processes  on  their  land- 
masses,  states  are  similarly  authorized 
to  regulate  the  use  of  their  territorial 
sea,  to  control  passage  and  interactions 
with  their  shores.  Though  there  is  a 
right  of  innocent  passage,  it  has  to  be 
innocent  and  is  subject  to  regulation. 
When  necessary  and  reasonable,  states 
may  protect  themselves  still  further  by 
extending  contiguous  zones  out  beyond 
the  territorial  sea.  During  World  War 
II  we  had  a  contiguous  zone  for  securi- 
ty that  went  out  as  far  as  1.200  miles. 
It  was  not  protested  by  anybody.  To- 
day we  assert  air  identification  zones 
that  go  out  as  far  as  600  miles  or  be- 
yond. In  addition,  there  are  the  recent 

developments  with  respect  to  the  con- 
tinental shelf;  the  coastal  state  is  en- 
tilled  to  the  mineral  resources  of  the 
shelf  and  certain  fisheries. 

The  point  to  which  I  have  been 
building  up  is  this:  The  authority  to 
prescribe  law,  to  make  law,  if  it  is  to 
have  any  meaning  must  carry  with  it 
the  authority  to  apply  the  law,  decide 
what  it  is  in  particular  instances,  and 
to  enforce  it.  It  would  be  utterly  futile, 
of  completely  illusory  consequence,  if 
the  coastal  state  were  to  be  authorized 
to  make  law  for  all  these  areas  and 
problems  but  be  denied  the  competence 
to  apply  the  law  it  makes.  I  say  this 
with  some  vigor,  because  I  think  you 
have  been  misled  by  some  of  the  writ- 
ings to  "which  you've  been  exposed. 
There  is  a  suggestion,  which  stemmed 
originally  from  some  unhistorical  dis- 
cussion in  the  International  Law  Com- 
mission, that  states  cannot  employ  force 


to  protect  their  contiguous  zones.  This 
suggestion  was  carried  over  into  one 
of  your  Blue  Books,  apparently  written 
by  one  of  my  former  students,  Pro- 
fessor Carl  Franklin  of  the  University 
of  Southern  California,  that  states  are 
not  authorized  to  use  force  to  protect 
weapons  test  areas.  I  submit  to  you  that 
such  limitation  is  contrary  to  the  prac- 
tice of  several  centuries  with  respect  to 
all  kinds  of  areas  of  exclusive  interest 
and  makes  no  sense  by  any  rational 
standard  of  clarification  of  reciprocal 
common  interests.  I  won't  go  into  this 
in  detail,  but  Mr.  Burke  and  I  have 
collected  the  authorities  on  this  for 
every  type  of  area.  It  is  our  conclusion 
that  you  can  be  reasonably  sure  that 
states  are  authorized  by  international 
law  to  employ  force  when  it  is  neces- 
sary to  apply  any  law  which  they  are 
authorized  to  make  for  the  protection 
of  their  various  exclusive  interests. 

A  comparable  competence  is,  similar- 
ly, established  for  the  protection  of  the 
inclusive  interests.  You  will  remember 
that  we  found  above  that  upon  the  high 
seas  each  state  is  authorized  to  apply 
law  to  its  own  ships  for  all  purposes 
and  to  the  ships  of  other  states  for 
violations  of  international  law.  There 
are  a  number  of  historic  examples  of 
this  competence. 

The  simplest  example  derives  from 
the  policy  of  guaranteeing  the  nation- 
ality of  ships  —  of  making  certain  that 
every  ship  on  the  ocean  is  responsible 
to  some  state  and  that  such  state  is 
responsible  for  the  conduct  of  that  ship. 
As  you  all  know,  you  do  have  limited 
rights  of  inquiry  to  ascertain  the  na- 
tionality of  a  ship,  to  see  that  it  has  a 
nationality.  If  it  turns  out  that  a  ship 
has  no  nationality,  it  gets  very  little 
protection  under  international  law 
today. 

This  plight  of  the  ship  without  na- 
tionality is  illustrated  in  the  famous 
case,  discussed  in  your  materials,  of  the 
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Nairn  Molvan  [1918  A.C.  351].  The 
British  came  upon  the  ship  some  miles 
off  the  coast  of  Palestine.  It  ran  up 
several  flags  and  ran  them  all  down 
before  the  British  warship  could  get  to 
it,  but  when  it  was  boarded,  it  was 
discovered  that  it  had  no  nationality 
and  was  running  refugees.  It  was  held 
perfectly  lawful  for  the  British  to  I  real 
the  ship  quite  arbitrarily;  it  just  got 
no  protection  from  anybody. 

This  policy  is  carried  out  much  more 
sharply  with  respect  to  pirates.  The 
paramount  policy  in  maintaining  the 
public  order  of  the  oceans  is  that  every 
ship  must  be  responsible  to  some  state 
which  is  in  turn  responsible  for  it. 
An  implementing  policy  is  that  if  a 
ship  has  no  nationality  it  may  be 
treated,  as  the  Nairn  Molvan  was 
treated,  like  a  pirate  ship  which  gets 
no  protection.  Anybody  who  calehes 
pirates,  people  who  are  committing 
private  depredation  for  private  pur- 
poses upon  the  oceans,  may  apply  force 
to  them.  There  are  conventions  which 
extend  the  same  policy  to  slave  trading 
and  a  few  other  relatively  minor  ac- 
tivities. 

The  principal  point  I  wish  to  make, 
for  the  moment,  is  that,  by  and  large, 
the  maintenance  of  order  upon  the 
oceans  is  a  function  of  the  application 
of  force  by  the  ships  of  nation-states. 
Just  as  we  don't  have  an  international 
police  force,  we  have  no  organized, 
comprehensive,  collective  enforcement 
agency  for  international  law.  All  we 
have  is  the  unorganized,  unilateral  com- 
petence and  responsibility  of  individual 
states.  Anybody  who  undercuts  this, 
who  says  that  it  doesn't  exist  for  any 
of  these  important  purposes,  is  really 
striking  at  the  stability  of  the  order 
that  can  be  maintained  upon  the 
oceans.  I  don't  think  that  this  kind  of 
a  strike  can  succeed. 

We  come  next  to  the  third  major 
type  of  problem,  that  of  self-help  in  the 


protection  of  national  interests.  To  the 
facts  that  we  have  previously  been  con- 
sidering we  now  add  the  new  fact  that 
some  other  state  has  already  acted  un- 
lawfully toward  the  claimant  state. 
Both  self-help  and  its  derivative,  self- 
defense,  are  dependent  for  their  legal 
characterization  upon  the  prior  fact 
that  somebody  else  has  acted  unlawful- 
ly. With  respect  to  these  problems  there 
have  been,  in  recent  years,  great  doc- 
trinal developments  and  much  conten- 
tion among  the  doctors.  Prior  to  the 
United  Nations  Charter,  as  you  know, 
even  major  violence  —  war,  aggression, 
breach  of  the  peace  —  was  not  unlaw- 
ful. By  curious  paradox,  there  grew  up 
certain  rules  purporting  to  limit  minor 
violence  —  minor  coercion,  reprisals, 
retaliations,  retortions,  et  cetera.  There 
are  dozens  of  equivalent  synonyms 
here.  Self-help  is  perhaps  the  generic 
In  in  that  is  more  useful  than  any  of  the 
technical  synonyms.  For  self-help,  so 
generalized,  the  doctrine  developed  that 
it  had  to  be  necessary  and  proportional. 

The  limits,  when  spelled  out.  were  cast 
essentially  in  the  same  terms  that  we 
will  observe  for  self-defense.  Before 
19  IS  these  limits  didn't  make  much 
difference,  because  if  one  irritated  the 
altacker  enough,  he'd  simply  declare 
war.  and  all  limits  would  be  off.  Since 
states  could  easily  transmute  a  minor 
coercion  into  a  major  coercion  and 
escape  the  prescribed  limits,  the  limits 
were  relatively  inconsequential. 

In  1945.  however,  came  the  United 
Nations  Charter  with  a  series  of  new- 
limitations  upon  the  use  of  major 
coercion.  Several  clauses  of  the  Charter 
are  relevant.  The  principal  clauses  are 
articles  2(4)  and  51.  Article  2(4) 
reads  this  way:  "All  members  shall  re- 
frain in  their  international  relations 
from  the  threat  or  use  of  force  against 
the  territorial  integrity  or  political  in- 
dependence of  any  state,  or  in  any 
other  manner  inconsistent  with  the  pur- 
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poses  of  the  United  Nations."  This  is 
the  principal  prohibition. 

The  principal  authorization  of  force 
is  in  article  51  which  reads  this  way: 
"Nothing  in  the  present  Charter  shall 
impair  the  inherent  right  of  individual 
or  collective  self-defense  if  an  armed 
attack  occurs  against  a  member  of  the 
United  Nations  .  .  .  ." 

It  has  been  argued,  in  the  light  of 
these  and  other  articles,  that  only  two 
kinds  of  uses  of  force,  transnational 
force,  are  now  authorized.  One  is  the 
self-defense  that  is  authorized  under 
article  51,  the  other  is  the  collective 
police  action  of  the  organization  which 
is  authorized  in  chapter  VII  of  the 
Charter.  I'm  ashamed  to  confess  that 
at  one  time  I  lent  my  support  to  the 
suggestion  that  article  2(4)  and  the 
related  articles  did  preclude  the  use  of 
self-help  less  than  self-defense.  On  re- 
flection. I  think  that  this  was  a  very 
grave  mistake,  that  article  2(4)  and 
article  51  must  be  interpreted  different- 
ly. There  is  some  evidence  that  it  was 
the  intent  of  the  framers  of  the  Charter 
to  achieve  this  prohibition.  What  are 
called  the  travaux  preparatoires  do  con- 
tain some  suggestion  that  self-defense 
and  collective  police  action  were  in- 
tended to  be  exclusive,  but  the  travaux 
preparatoircs  are  not  the  only  source 
of  criteria  for  the  interpretation  of  the 
Charter. 

There  are  other  principles  of  inter- 
pretation. One  principle,  perhaps  the 
most  honored  among  states,  is  that  of 
interpretation  in  accordance  with  the 
major  purposes  of  the  parties,  some- 
times called  the  principle  of  effective- 
ness. Another  principle  is  that  of  inter- 
pretation in  accordance  with  subse- 
quent conduct  of  the  parties.  It  is  not 
the  preliminary  negotiations,  and  not 
the  words  of  the  Charter  only  that  cre- 
ate contemporary  expectations  about 
the  prescriptions  of  the  Charier,  but 
the   words   of   the   Charter,    the    words 


that  preceded  it,  and  the  whole  subse- 
quent flow  of  words  and  interpretation 
by  conduct  which  are  relevant  to  the 
interpretation  of  what  the  law  is  today. 

From  this  perspective  the  first  im- 
portant fact  is  that  the  machinery  for 
collective  police  action  projected  by  the 
Charter  has  never  been  implemented. 
We  don't  have  the  police  forces  for  the 
United  Nations,  the  collective  machin- 
ery that  were  expected  to  replace  self- 
help.  In  other  words,  there  has  boon  a 
failure  in  certain  of  the  major  provi- 
sions for  implementing  the  Charter. 

If,  in  the  light  of  this  failure,  we 
consider  how  we  can  now  implement 
the  principal  purposes  of  minimizing 
coercion,  of  insuring  that  states  do  not 
profit  by  coercion  and  violence,  I  sub- 
mit to  you  that  it  is  simply  to  honor 
lawlessness  to  hold  that  the  members  of 
one  state  can.  with  impunity,  attack  the 
nationals  individuals,  ships,  aircraft. 
or  other  assets  — -  of  other  states  with- 
out any  fear  of  response.  In  the  absence 
of  collective  machinery  to  protect 
against  attack  and  deprivation,  I  would 
suggest  that  the  principle  of  major  pur- 
poses requires  an  interpretation  which 
would  honor  self-help  against  prior  un- 
lawfulness. The  principle  of  subsequent 
conduct  certainly  confirms  this.  Many 
states  of  the  world  have  used  force  in 
situations  short  of  the  requirements  of 
self-defense  to  protect  their  national 
interests.  I  think  it  can  be  said  also 
that  the  International  Court  of  Justice 
has  put  its  approval  upon  this  practice. 
In  the  Corfu  Channel  case  the  Court 
did  hold  that  it  was  unlawful  for  Great 
Britain  to  sweep  the  channel  of  mines, 
but  it  didn't  put  much  of  a  penalty  on 
Britain  even  for  that.  And  it  further 
held  that  it  was  perfectly  lawful  for 
Britain  to  assert  its  rights  by  force,  to 
send  its  warships  through  the  straits 
with  the  guns  mounted  and  ready  for 
action  if  necessary. 

Hence,  if  I   had  the  opportunity  to 
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rewrite  the  hook  with  Mr.  Feliciano  in 
which  we  mildly  questioned  the  lawful- 
ness of  self-help  less  than  self-defense, 
T  think  I  would  come  out  with  a  differ- 
ent conclusion,  as  many  people  have. 

Such  a  conclusion  would  not  mean 
that  the  use  of  force  for  self-help  — 
to  protect  national  interests,  national 
ships,  national  individuals,  and  so  forth 
against  prior  lawlessness  —  is  without 
limits.  Such  use  of  force  must  he  suh- 
ject  to  limitations  comparahle  to  those 
that  self-defense  is  subject  to,  with  due 
allowance  for  the  difference  in  context. 
It  is  subject  to  appropriate  require- 
ments of  necessity  and  proportionality. 
One  can  find  a  great  many  historic  ex- 
amples for  reading  content  into  these 
requirements.  One  of  the  best  recent  ex- 
positions of  this  historic  experience  is 
by  Professor  and  Mrs.  A.  J.  Thomas 
of  Soulhern  Methodist  University  in 
their  study  on  the  Dominican  crisis  of 
1965  for  the  Hammarskjold  Forum, 
published  by  the  New  York  City  Bar 
Association.  This  contains,  I  believe, 
the  presentation  that  best  reconciles  the 
common  interests  of  all  mankind  in  the 
regulation  of  these  matters  of  self-help. 

For  final  discussion  we  turn  to  the 
difficult  problem  of  self-defense.  Self- 
defense,  properly  understood,  is  but  the 
most  dramatic  example  of  self-help.  It 
involves  a  demand  to  use  the  military 
instrument  against  an  alleged  attacker 
for  the  protection  of  territorial  integrity 
and  political  independence.  The  test 
for  lawfulness  commonly  applied  is  that 
the  target  state  may  employ  the  mili- 
tary instrument  when  it  reasonably 
feels,  as  third  states  may  ultimately 
appraise  reasonableness,  that  it  is  faced 
with  a  threat  to  its  territorial  integrity 
or  political  independence  so  imminent 
that  it  must  itself  immediately  resort  to 
the  unilateral  use  of  the  military  instru- 
ment in  order  to  protect  itself.  This 
tost  involves  two  emphases.  First,  the 
attacker  must  have  the  subjectivity  to 


attack  the  territorial  integrity,  the  poli- 
tical independence,  of  the  target.  Sec- 
ondly, it  must  engage  in  operations 
that  are  sufficiently  consequential  to 
put  the  target  in  reasonable  apprehen- 
sion of  destruction. 

Two  of  the  cases  upon  which  you 
have  asked  me  to  comment  fall  some- 
where in  the  "gray  area"  between  self- 
help,  as  indicated  above,  and  self- 
defense,  as  now  defined.  Had  we  formu- 
lated for  self-help  the  same  kind  of  test 
that  we  have  just  formulated  for  self- 
defense,  it  would  run  something  like 
this:  If  a  state,  an  alleged  target  slate, 
is  subjected  to  a  threat  less  intense 
than  to  its  territorial  integrity  or  poli- 
tical independence  but  to  major  ex- 
elusive  interests  —  such  as  involving 
damage  to  its  ships  or  other  national 
assets  —  of  such  intensity  that  it  rea- 
sonably thinks  that  it  must  employ  tin* 
military  instrument  to  protect  such 
interests  from  destruction,  it  may  do  so 
as  indicated.  I  believe  this  is  the  pre- 
scription which  is  achieving  a  contem- 
porary customary  consensus. 

Before  addressing  ourselves  to  the 
Gulf  of  Tonkin  incident,  we  might  look 
quickly  at  Operation  Market  Time.  The 
regulation  projected  here  was,  I  gather, 
framed  to  meet  the  requirements  of  a 
contiguous  zone.  You  will  recall  that 
the  convention  on  contiguous  zones 
which  came  out  of  the  Geneva  Confer- 
ence in  1958  attempted  to  confine  states 
to  a  contiguous  zone  of  12  miles  only 
and  to  limit  the  purposes  for  which  con- 
tiguous zones  can  be  established  only 
to  the  protection  of  immigration,  cus- 
toms, fiscal,  and  sanitary  regulations. 
The  Convention  deliberately  left  out 
security.  This  again,  I  think,  was  hope- 
less confusion.  Some  participants  in  the 
Conference  insisted  that  security  should 
be  left  out  because  self-defense  was 
enough  to  protect  states:  States  didn't 
need  contiguous  zones  for  security.  On 
the  face  of  the  matter,  this  is  largclv 
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nonsense.  The  requirement  for  estab- 
lishing a  contiguous  zone  for  security, 
such  as  the  one  we  had  in  World  War 
II  which  went  out  1,200  miles,  has  tra- 
ditionally been  only  that  the  zone  be 
reasonable.  The  requirements  for  self- 
defense  are,  as  we  have  just  seen, 
necessity  and  proportionality  —  much 
stricter  requirements. 

I  do  not  believe  that  the  states  of 
the  world  can  live  with  the  contiguous 
zone  provisions  of  the  Geneva  Conven- 
tion. These  provisions  would  repeal 
literally  hundreds  of  statutes  long  re- 
garded as  of  importance  to  national 
welfare,  of  the  United  States  and  of 
other  states.  Self-defense  alone  is  not 
an  adequate  concept  to  serve  the  secur- 
ity needs  of  states  in  the  contemporary 
world.  Sooner  or  later  we  will  wake  up 
and  get  rid  of  these  limiting  restric- 
tions on  purpose  and  distance. 

The  Market  Time  provisions  are  the 
best  demonstration  of  the  unworkability 
of  the   Geneva   Convention.   Note   first 

this  fantastic  limitation  to  3  miles;  then 
one  can  go  out  for  a  few  more  purposes 
to  12  miles.  It  is  incredible  to  me  that 
this  operation  could  be  effective  if  it 
stops  at  12  miles.  It  would  appear  an 
utterly  futile  thing  within  such  limits. 
Rather  than  trying  to  live  within  the 
sort  of  straitjacket  exemplified  in 
these  regulations,  it  would  have  been 
openly  to  invoke  the  doctrine  of  self- 
defense  for  exercises  anywhere  on  the 
ocean.  The  requirements  of  necessity 
and  proportionality  would  appear  eas- 
ily met. 

The  Tonkin  Gulf  incident  came  in 
1964,  as  I  recall.  As  a  layman  I'm  not  as 
familiar  with  the  fact  here  as  you  may 
be.  but  it  is  my  understanding  that  two 
of  our  warships  were  attacked  upon  the 
high  seas  some  30  miles  off  the  shores 
of  North  Vietnam  by  torpedo  boats  in 
fog  or  darkness  and  that  we  responded 
in  two  ways.  First,  we  struck  back  at 


the  boats,  the  torpedo  boats,  and  de- 
stroyed a  number  of  them;  secondly,  we 
later  bombarded  certain  parts  of  the 
North  Vietnamese  shore.  All  this  was 
before  we  were  as  deeply  involved  in 
the  hostilities  as  we  now  are.  With  re- 
spect to  the  immediate  reaction  to  the 
torpedo  boats,  I  don't  think  there  can 
be  the  slightest  doubt.  This  can  be  put 
under  self-defense  or  even  under  self- 
help  that  we  were  discussing  earlier. 
Here  our  assets,  our  bases  of  power  are 
being  attacked;  hence,  we  can  use  such 
force  as  is  necessary  and  proportional 
to  protect  them. 

With  respect  to  the  bombardment  of 
the  shore,  a  question  is  raised  compar- 
able to  that  raised  by  the  Israeli  occu- 
pation of  Syria:  Whether  in  assertion 
of  self-defense  a  state  can  go  beyond 
the  immediate  repelling  of  the  attack 
and  prepare  itself  to  prevent  attacks  in 
the  future.  I  gather  that  our  objective 
of  bombarding  the  shore  was  simply 
to  discourage  future  incidents  of  the 
same  kind  —  to  demonstrate  our  de- 
termination to  be  there,  to  assert  our 
rights  both  to  enjoy  the  oceans  and  to 
assist  South  Vietnam  if  we  chose  to. 
The  important  question  is:  Was  the 
bombarding  that  we  did  reasonably 
proportional  to  these  perfectly  lawful 
purposes?  Subsequent  events  would  ap- 
pear to  have  answered  very  definitely 
in  the  affirmative.  At  that  time  we  did 
not  know  how  deeply  China  was  in- 
volved or  how  deeply  Russia  was  in- 
volved. We  didn't  really  know  who  the 
enemy  was.  Extreme  measures  could 
reasonably  be  said  to  be  necessary 
to  discourage  whoever  was  engaging  in 
these  attacks.  Since  that  time  the  North 
Vietnamese,  of  course,  have  openly 
attacked  South  Vietnam,  and  we  have 
gone  to  the  defense  of  South  Vietnam. 
The  mere  fact  that  the  attacks  have  con- 
tinued and  intensified  gives  us,  I  think, 
an  appropriate  verdict  of  both  neces- 
sity and  proportionality. 
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Let  me  say  just  one  or  two  words 
about  a  clear  self-defense  type  of  situ- 
ation, the  Cuban  quarantine.  Remem- 
ber that  the  test  for  lawfulness  here  is 
whether  or  not  Russia  had  the  subjec- 
tivities of  attack  and  was  engaging  in 
operations  which  reasonably  put  us 
upon  apprehension  of  danger  to  our 
territorial  integrity  and  political  inde- 
pendence. Fully  to  make  such  a  case 
would  require  a  careful  contextual  ex- 
amination of  all  the  facts:  Who  the 
parties  were,  what  their  objectives 
were,  what  the  time  and  geographic 
features  of  the  situation  were,  what 
bases  of  power  the  parties  were  bring- 
ing to  bear,  what  strategies  they  were 
employing,  the  intensities  in  expecta- 
tions of  violence,  and  so  forth.  As  I 
said,  the  threat  came  from  Russia  —  a 
state  fully  as  powerful  as  we.  Russia 
was  moving  into  an  area  traditionally 
one  of  our  defense  areas.  The  Monroe 
Doctrine  had  for  decades  asserted  our 
special  interest.  Russia  was  moving 
with  offensive  weapons  that  would  cut 
our  reaction  time  down  from  6  or  7 
minutes  to  some  3  minutes.  Her  objec- 
tives were  obviously  expansive,  not 
simply  conservatory.  This  was  an  area 
in  which  she  hadn't  previously  asserted 
a  military  presence  of  such  magnitude. 
A  disinterested  observer  could  easily 
spell  out  the  requirements  for  necessity 


and  proportionality.  The  response  that 
we  made  was  as  limited  as  it  could 
possibly  have  been  and  still  have  used 
the  military  instrument.  The  use  of  the 
military  instrument  upon  the  oceans  is 
much  less  grievous  than  its  use  on  the 
land  masses;  it  can  be  used  upon  the 
oceans  with  much  less  destruction  of 
the  bases  of  power  of  other  states. 
Hence,  many  observers  have  had  no 
difficulty  in  finding  the  Cuban  quaran- 
tine lawful. 

If  time  permitted  I  would  apply  the 
fundamental  policies  relating  to  self- 
defense  and  aggression  to  other  in- 
stances such  as  in  the  Arab-Israeli  con- 
flict or  Vietnam.  I'm  sure  that  you're 
deeply  engaged  in  such  study.  Perhaps 
I  should  now  simply  reemphasize  that 
the  basic  policies  that  control  all  four 
types  of  problems  with  which  we  have 
been  concerned  are  the  common  inter- 
ests of  the  people  who  hold  effective 
power  in  the  larger  arena.  All  claims 
must  be  made  with  a  promise  of  rec- 
iprocity and  mutuality.  From  this  per- 
spective a  very  broad  and  comprehen- 
sive use  of  force  for  the  unilateral 
maintenance  of  public  order  upon  the 
oceans  can  be  justified  in  the  con- 
temporary world  —  especially  in  the 
light  of  the  failure  of  the  United  Na- 
tions adequately  to  centralize  an  (^ffec- 
live  collective  peace  force. 
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ELECTRONIC  RECONNAISSANCE  FROM 


THE  HIGH  SEAS  AND  INTERNATIONAL  LAW 


Oliver  J.  Lissilzyn 


The  controversy  between  the  United 
States  and  the  North  Korean  authorities 
consequent  upon  the  seizure  hy  the 
latter  of  IJ.S.S.  Pueblo  on  23  January 
l%8  revolved  in  part  around  questions 
of  fact.  The  North  Korean  authorities 
accused  the  ship  of  deliberately  in- 
truding into  the  territorial  sea  claimed 
by  them  (apparently  12  miles  in  width); 
the  United  States  denied  that  the  ship 
had  approached  the  North  Korean  coast 
so  closely.  At  no  time,  according  to 
published  data,  have  the  North  Korean 
authorities  asserted  the;  right  to  seize  the 
ship  on  the  ground  that  it  had  been 
engaged  in  electronic  reconnaissance  of 
North  Korea  while  remaining  on  the 
high  seas.  Abstention  from  making  such 
a  claim  of  right  corresponds  to  the 
pattern  of  conduct  followed  in  com- 
parable situations  by  the  Soviet  Union.' 
There  is,  furthermore,  no  available  evi- 
dence that  the  North  Korean  authorities 
have  formally  proclaimed  or  established 
outside    the    territorial    sea   claimed    b\ 


them    a    contiguous   zone    for   security 
control  of  navigation. 

It  has,  nevertheless,  been  suggested 
that  there  may  be  a  trend  in  interna- 
tional law  toward  the  emergence  of  a 
right  to  proclaim  and  enforce  on  the 
high  seas  contiguous  zones  of  un- 
specified extent  for  the;  prevention  or 
control  of  electronic  reconnaissance  by 
foreign  vessels,  including  warships.  Al- 
though further  technological  progress 
may  make  such  reconnaissance  less  and 
less  useful,  its  utility  cannot  be  said  to 
have  already  disappeared.  Consequently, 
it  seems  appropriate  to  consider  the 
extent,  if  any,  to  which  such  a  trend  has 
actually  manifested  itself. 

It  is  conceivable  that  under  interna- 
lional  law  a  coastal  stale  could  have  at 
least  three  kinds  of  righls  designed  to 
(Miablc  il  to  prevent  or  control  foreign 
electronic  reconnaissance  from  adjacent 
areas  of  the  high  seas: 

first,  the  right  to  proclaim  con- 
tiguous zones  in   which   it   could   forbid 
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all  vessels,  including  foreign  warships,  lo 
engage  in  electronic  reconnaissance  of 
any  kind,  with  a  concomitant  right  to 
enforce  such  prohibition  by  seizure  and 
forfeiture  of  the  offending  ship  and, 
possibly,  imposition  of  criminal  penal- 
ties upon  the  ship's  personnel.  In  the 
Pueblo  incident,  the  North  Korean 
authorities  seem  to  have,  in  fact,  come 
close  to  enforcing  the  policy  underlying 
such  a  possible  right,  without  publicly 
enunciating  or  justifying  it. 

Second,  the  right  to  proclaim  con- 
tiguous zones  in  which  the  collection  of 
information  about  the  coastal  state  by 
electronic  means  would  be  regarded  as  a 
violation  of  international  law  by  the 
state  engaged  in  such  collection,  but 
without  the  right  to  seize  the  foreign 
ships  concerned. 

Third,  the  right  to  punish  individuals, 
including  members  of  foreign  armed 
forces,  for  engaging  in  forbidden  elec- 
tronic reconnaissance,  in  a  contiguous 
zone  of  the  high  seas,  when  such  indi- 
viduals are  apprehended  within  the  terri- 
torial jurisdiction  of  the  offended  state. 
Such  a  right,  by  itself,  would  probably 
be  the  least  effective  safeguard  of  the 
interest  of  the  coastal  slate  in  con- 
trolling electronic  reconnaissance.  1 1 
could  be  combined,  however,  with  the 
second  type  of  possible  rights. 

Hut  the  statement  that  a  slate  con- 
ceivably could  have  certain  rights  under 
international  law  does  not  imply  thai  il 
already  has  them  or  that  there  is  a  trend 
toward  the  emergence  of  such  rights  or 
that  it  is  desirable  for  them  to  exist. 
Kules  of  international  law  usually  re- 
flect an  accommodation  of  several  in- 
terests and  rest  on  a  consensus  which 
can  be  formally  manifested  in  a  treaty 
or  inferred  from  uniformities  in  the 
practice  of  states.  What,  then,  are  the 
relevant  existing  or  emerging  rules? 

The  most  authoritative,  though  not 
universally  binding  in  a  formal  sense, 
guides  to  the  relevant  international  law 
of  the  sea  today  are  two  Geneva  Con- 
ventions    on     the     Law     of     the     Sea 


concluded  in  1958 -the  Convention  on 
the  Territorial  Sea  and  the  Contiguous 
Zone  and  the  Convention  on  the  High 
Seas.3  Not  all  states— or  even  a  majority 
of  states— are  parties  to  these  treaties.4 
In  particular,  North  Korea,  which  is  not 
recognized  as  a  state  by  a  large  number 
of  states,  is  not  entitled  to  become  a 
party  to  either  of  these  conventions. 
Nevertheless,  since  many  of  the  provi- 
sions of  these  treaties  represent  rules 
generally  accepted  by  the  international 
community,  they  are  an  appropriate 
starting  point  for  an  analysis  of  the 
relevant  content  of  international  law 
and  of  trends  in  it. 

Directly  relevant  to  the  question  of 
establishment  of  contiguous  zones  for 
security  purposes  is  article  24  of  the 
Convention  on  the  Territorial  Sea  and 
the  Contiguous  Zone,  which  reads  as 
follows: 

1.  In  a  zone  of  the  high  seas 
contiguous  to  its  territorial  sea, 
the  coastal  state  may  exercise  the 
control  necessary  to: 

(a)  Prevent  infringement  of 
its  customs,  fiscal,  immigration  or 
sanitary  regulations  within  its  ter- 
ritory or  territorial  sea: 

(b)  Punish  infringement  of 
the  above  regulations  committed 
within  its  territorial  sea. 

2.  The  contiguous  zone  may 
not  extend  beyond  twelve  miles 
from  the  baseline  from  which  the 
breadth  of  the  territorial  sea  is 
measured. 

3.  Where  the  coasts  of  two 
states  are  opposite  or  adjacent  to 
each  other,  neither  of  the  two 
states  is  entitled,  failing  agreement 
between  them  to  the  contrary,  to 
extend  its  contiguous  zone  be- 
yond the  median  line  every  point 
of  which  is  equidistant  from  the 
nearest    points    on    the    baselines 
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from  which  ihc  breadth  of  the 
lerriloriiil  seas  of  the  two  stales  is 
measured. 

It  will  he  noted  that  "security1'  is  not 
one  of  the  specified  purposes  for  which 
contiguous  zones  may  he  established. 
The  omission  is  deliberate.  The  draft 
articles  prepared  by  the  International 
Law  Commission  which  formed  the 
basis  of  the  work  of  the  1958  Confer- 
ence on  the  Law  of  the  Sea  contained  a 
provision  similar  to  the  first  two  sec- 
tions of  the  finally  adopted  text  of 
article  24.  Jt  did  not  contain  any  men- 
tion of  "security"  but  also  omitted  the 
word  "immigration."  At  the  Con- 
ference, Poland  proposed  that  paragraph 
1  of  the  article  be  replaced  by  the 
following  text:  "In  a  zone  of  the  high 
seas  contiguous  to  its  territorial  sea,  the 
coastal  stale  may  lake  the  measures 
necessary  to  prevent  and  punish  in- 
fringements of  its  customs,  fiscal  or 
sanitary  regulations,  and  violations  of  its 
security. 

In  the  First  Committee  of  the  Con- 
ference, where  amendments  required 
only  a  simple*  majority,  the  Polish  pro- 
posal was  adopted,  after  little  reported 
discussion,  by  a  vole  of  33  to  27,  with 
Lr)  abstentions.8  Hut  in  the  plenary 
meeting,  when!  a  two-thirds  majority 
was  necessary,  the  proposal  failed  of 
adoption,  receiving  40  voles  against  27 
negative  voles,  with  nine  abstentions. 
Instead,  the  Conference  adopted,  by  60 
voles  to  none,  with  13  abstentions,  a 
U.S.  proposal  which  became  the  lex  I  of 
article  24.  Again,  there  was  virtually 
no  reported  discussion,  and  the  names 
of  the  stales  voting  for  and  against  the 
proposal  are  not  listed. 

Although  the  Polish  proposal  thus 
received  a  clear  majority  of  the  delega- 
tions voting  (though  not  of  the  87 
delegations  present  at  the  Conference), 
the  lack  of  a  single  vole  in  opposition  to 
the  U.S.  proposal  suggesls  I hat  the 
sentiment  in  favor  of  the  Polish  pro- 
posal was  not  as  strong  as  the  number  of 


voles  cast  for  il  might  indicate.  This 
impression  is  further  borne  out  by  the 
failure  of  any  stale,  upon  signing,  ratify- 
ing, or  acceding  to  the  convention,  to 
reserve  its  right  to  establish  contiguous 
zones  for  security  purposes,  although 
numerous  reservations  have  been  en- 
tered to  other  provisions  of  the  conven- 
tion. °  Nevertheless,  it  should  be  noted 
that  numerous  states,  including  Poland 
and  the  Republic  of  Korea,  are  not 
parties  to  the  convention.  Some 
states,  including  Poland,  have  had  provi- 
sions in  their  national  legislation  for 
security  zones  in  the  adjacent  areas  of 
the  high  seas.12  It  cannot  be  said, 
therefore,  that  article  24,  in  limiting 
contiguous  zones  to  the  purposes  slated 
in  il,  has  declared  or  established  a  rule 
clearly  applicable  to  slates  which  are 
not  parlies  to  the  convention.  3  But  the 
evidence  does  not  indicate  any  trend  in 
stale  practice  toward  expanding  or 
strengthening  claims  of  right  to  establish 
contiguous  zones  for  security  purposes. 
In  particular,  the  authorities  of  North 
Korea  do  not  appear  to  have  proclaimed 
any  such  zones. 

Article  24  of  the  Convention  on  the 
Territorial  Sea  and  the  Contiguous  Zone 
contains  another  relevant  limitation.  It 
slates  that  a  contiguous  zone  "may  not 
extend  beyond  twelve  miles  from  the 
baseline  from  which  the  breadth  of  the 
territorial  sea  is  measured. "  This  means 
that  a  slate  which  claims  a  territorial  sea 
of  12  miles— as  do  the  North  Korean 
authorities— may  not  have  a  contiguous 
zone  at  all.  Although  this  limitation  has 
also  been  criticized  by  some  writers, 
il  appears  to  have  encountered  virtually 
no  opposition  in  the  1958  Con- 
ference. 5  Hut  it  cannot  be  said  to  be 
absolutely  clear  that  it  applies  to  states 
which  are  not  parties  to  the  convention. 

Hut  even  if  the  provisions  on  con- 
tiguous zones  contained  in  the  Conven- 
lion  on  the  Territorial  Sea  and  the 
Contiguous  Zone  are  regarded  as  in- 
applicable to  slates  which  are  not 
parlies  to  the  convention,  it  does  not 
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follow  that  they  have  a  right  to  on  force 
contiguous  zones  for  security  purposes 
by  seizing  or  otherwise  interfering  with 
foreign  warships  on  the  high  seas. 
Article  8  of  the  1958  Convention  on  the 
High  Seas  provides: 

1.  Warships  on  the  high  seas 
have  complete  immunity  from  the 
jurisdiction  of  any  state  other 
than  the  flag  state. 

2.  For  the  purposes  of  these 
articles,  the  term  "warship" 
means  a  ship  belonging  to  the 
naval  forces  of  a  slate  and  bearing 
the  external  marks  distinguishing 
warships  of  its  nationality,  under 
the  command  of  an  officer  duly 
commissioned  by  the  government 
and  whose  name  appears  in  the 
Navy  List,  and  manned  by  a  crew 
who  are  under  regular  naval  disci- 
pline. 


he  term 


furllu 


lugli  seas,  turltiermore,  is 
defined  in  article  I  as  meaning  "all  parts 
of  the  sea  that  are  not  included  in  the 
territorial  sea  or  in  the  internal  waters 
of  a  state. "  Since  article  21  of  the 
Convention  on  the  Territorial  Sea  and 
the  Contiguous  Zone  refers  to  "a  zone 
of  the  high  seas  contiguous  to  .  .  .  terri- 
torial sea,"  it  seems  clear  that  the 
absolute  immunity  of  warships  provided 
in  article  8  of  the  Convention  on  the 
High  Seas  extends  to  warships  within 
the  contiguous  zone  of  another  slate. 

This  provision,  moreover,  must  be 
regarded  as  declaratory  of  general  inter- 
national law  and  applicable  lo  all  states, 
regardless  of  their  being  parties  lo  the 
convention.  The  Preamble  of  the  Con- 
vention on  the  High  Seas  speaks  of  its 
provisions  as  being  "generally  declara- 
tory of  established  principles  of  interna- 
tional law."  No  such  statement  appears 
in  any  of  the  other  1958  Conventions 
on  the  Law  of  the  Sea.  Article  H, 
moreover,  was  adopted  without  dissent. 
and  no  state  has  made  any  reservation 
with  respect  to  it. 


This  view  is  supported  by  the  prac- 
tice of  stales.  Despile  the  tensions 
associated  with  the  cold  war  and  similar 
political  conflicts,  states  have  generally 
refrained  from  claiming  the  legal  right 
lo  interfere  with  foreign  warships  or 
aircraft  outside  their  territorial  seas  or 
territorial  airspace,  even  when  there 
were  grounds  for  believing  that  the  ships 
or  aircraft  were  engaged  in  electronic 
reconnaissance  in  close  proximity  to  the 
territory  of  the  coastal  slate.  Particu- 
larly significant  in  this  connection  is  the 
altiludc  of  the  Soviet  Union  in  the  U.N. 
Security  Council  debates  concerning  the 
shooling  down  by  Soviet  planes  of  U.S. 
Air  Force  patrol  aircraft.  During  such  a 
debate  in  September  1954,  afler  such  an 
aircraft  had  been  shot  down  over  the 
Sea  of  Japan, 

No  participant  .  .  .  asserted  or  ad- 
milled  the  right  lo  shoot  down 
foreign  reconnaissance  aircraft 
over  the  high  seas,  no  matler  how 
closely  it  approached  to  the  terri- 
torial sea.  Vyshinsky,  the  Soviet 
representative,  staled: 

Mr.  Lodge  said  that  the  Soviet 
Union  representative  was  ap- 
parently defending  the  righl  of 
the  Soviet  Union  lo  shoot  aircraft 
down  over  the  hijrh  seas.  If  he  had 
not  made  his  speech  in  haste  then 
I  am  sure  Mr.  Lodge  would  not 
have  said  that,  for  my  whole 
argument  on  this  question  was 
concentrated  on  proving  that  the 
incident  involving  the  Soviet  and 
United  Stales  aircraft  occurred 
over  Soviet  territory  and  not  over 
the  high  seas.  1 1  is  therefore 
absurd  to  suggest  that  I  could  be 
defending  the  right  of  any  Stale 
lo   shoot   aircraft   down   over   the 


It  is  others  who  wish  lo  defend 
this    righl.     We    are    opposed    lo 
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Very  similar  was  the  debate  in  the 
Security  Council  in  I960  alter  a  U.S. 
Air  Force  RB-47  patrol  plane  had  been 
shot  down  by  Soviet  aircraft.  Again,  the 
Soviets  charged  the  plane  had  intruded 
into  Soviet  airspace  and  disobeyed  an 
order  to  land.  None  of  the  nations 
involved  in  the  debate— including  the 
U.S.S.R.— "claimed  or  admitted  the 
right  of  a  state  to  shoot  down  a  foreign 
aircraft  over  the  high  seas,  even  if  it  flies 
within  close  proximity  of  the  state's 
territory  and  even  if  it  may  be  engaged 
in  military  reconnaissance, "  although 
several  representatives,  including  the 
Soviet,  "suggested  that  flights  close  to 
the  territorial  sea  of  another  country 
may  be  undesirable  as  possibly  leading 
to  incidents..."  Indeed,  the  British 
representative,  without  contradiction, 
"expressly  upheld  the  right  to  conduct 
such  flights  for  reconnaissance  purposes, 
and  said  that  Soviet  aircraft  had  engaged 
in  such  flights  without  being  shot 
down."  And  when  North  Korean 
forces  shot  down  a  U.S.  Navy  EC-121 
reconnaissance  aircraft  in  April  1969, 
once  more  the  allegation  was  that  it  had 
intruded  into  North  Korean  airspace. 

It  thus  appears  that  the  Soviet  Union 
and  other  Communist  stales  or  authori- 
ties have  never  officially  claimed  a  right 
to  attack  or  interfere  with  foreign  air- 
craft  over  the  high  seas  in  proximity  to 
their  coasts,  on  the  ground  that  such 
aircraft  was,  or  could  be  reasonably 
suspected  of  being,  engaged  in  elec- 
tronic reconnaissance.  There  is  nothing 
to  indicate,  moreover,  that  foreign 
surface  vessels,  and  particularly  foreign 
warships,  are  in  this  respect  considered 
to  be  different  from  foreign  aircraft. 
And  no  state  appears  to  have  advanced 
the  view  that  electronic  reconnaissance 
from  the  high  seas  justifies  an  attack  on 
the  ship  or  aircraft  engaged  in  it  as  a 
matter  of  the  coastal  state  s  ri<dil  of 
self-defense. 

The  record  furl  her  indicates  that 
Soviet-bloc  governments  do  not  appear 
to    have    ever    officially    asserted    lhal 


electronic  reconnaissance  from  the  high 
seas  is  a  violation  of  international  law. 
In  this  connection,  it  is  also  significant 
that  the  Outer  Space  Treaty  of  1967,20 
which  is  largely  a  product  of  negotia- 
tions between  tin;  Soviet  Union  and  the 
United  States  and  to  which  both  states 
are  parties,  contains  no  prohibition  of 
military  reconnaissance  from  outer 
space. 

The  analysis  here  presented,  which 
indicates  that  there  is  no  support  in  the 
official  claims  or  views  of  states  for  the 
position  that  electronic  reconnaissance 
from  the  high  seas  justifies  an  attack 
upon  or  interference  with  foreign  ships 
or  aircraft  engaged  in  such  reconnais- 
sance, is,  of  course,  limited  to  the 
relations  of  stales  at  peace  with  each 
other.  It  is  obvious  that  in  time  of  war 
enemy  warships  and  military  aircraft  on 
or  over  the  high  seas  may  be  attacked, 
whether  or  not  they  are  engaged  in 
reconnaissance.  The  question  whether 
the  relations  between  the  United  States 
and  the  North  Korean  authorities  in 
1968  and  1969  involved,  despite  the 
armistice  of  1953,  elements  of  bel- 
ligerency and  therefore  gave  the  latter  a 
right  to  attack  U.S.  warships  and  air- 
craft engaged  in  electronic  reconnais- 
sance from  the  high  seas  or  airspace 
above  the  high  seas  is  outside  the  scope 
of  this  arlicle.  North  Korean  authorities 
do  not  appear  to  have  claimed  any  such 
right  in  connection  with  the  seizure  of 
the  U.S.S.  Pueblo  or  the  shooting  down 
of  the  EC-121. 

It  lias  been  suggested  that  although 
"passive"  electronic  reconnaissance 
from  the  high  seas  may  be  permissible,  a 
different  rule  may  or  should  apply  to 
"active"  reconnaissance  in  which  the 
observing  ship  or  aircraft  sends,  for 
example,  deceptive  signals  to  create  the 
false  impression  lhal  it  is  within  the 
territorial  sea  or  airspace  of  I  he  coastal 
state  for  the  purpose  ol  lesting  (he 
hitler's  reaction  time.  Allhoujih  this 
distinction  may  have  theoretical  merit, 
il      does     not     appear     to     have     been 
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officially    and    publicly    drawn    by   any 
state. 

The  suggestion  that  there  may  or 
should  be  a  trend  in  international  law 
toward  making  electronic  reconnais- 
sance from  the  high  seas  unlawful,  and 
permitting  coastal  states  to  establish 
contiguous  zones  to  prevent  it,  is,  in 
large  part,  based  on  the  contention  that 
such  reconniassance  operates  unfairly 
against  the  smaller  and  weaker  coastal 
states  that  do  not  have  the  capabilities 
to  engage  in  similar  reconnaissance 
activities  off  the  coasts  of  the  stronger 
states.  The  record  does  not  indicate 
that  such  a  trend  is  already  under  way. 

First,  the  fact  that  on  certain  occa- 
sions some  states  or  authorities  (in- 
cluding the  U.S.S.R.  as  well  as  North 
Korea)  have  actually  attacked  or  inter- 
fered with  foreign  reconnaissance  air- 
craft or  vessels  (as  in  the  case  of  the 
U.S.S.  Pueblo)  over  or  on  the  high  seas 
has  no  significance  with  respect  to  the 
development  of  a  new  rule  of  law  in  the 
light  of  their  failure  to  admit  such  acts 
or  attempt  to  justify  them  in  legal 
terms.  They  have,  indeed,  sought  in  all 
such  cases  to  create  the  impression, 
through  official  statements,  that  the 
foreign  aircraft  or  ships  had  violated 
their  sovereignty  by  intruding  into  their 
territorial  airspace  or  territorial  sea  and 
that  the  acts  of  interference  look  place 
in  such  airspace  or  sea.  The  failure  to 
claim  a  legal  right  of  interference  with 
foreign  vessels  or  aircraft  on  or  over  the 
high  seas  in  such  situations  shows  that 
the  coastal  states  or  authorities  con- 
cerned did  not  believe  that  such  a  claim 
of  right  would  be  legally  tenable  or 
acceptable  to  the  international  com- 
munity or,  perhaps,  in  their  own  best 
interests. 

Second,  the  number  of  small  states 
or  entities  that  have  committed  such 
acts  of  interference  appears  to  have 
been  very  small.  The  evidence  thus  fails 
to  support  the  contention  that  small 
slates  in  general  have  an  interest  in 
establishing    a    right    to    interfere    with 


foreign  ships  or  aircraft  engaged  in 
electronic  reconnaissance  off  iheir 
coasts  on  or  over  the  high  seas. 

Third,  it  is  unlikely  that  a  new  rule 
of  law  assumed  to  be  beneficial  to  the 
smaller  states  will  come  into  existence  if 
the  stronger  states  do  not  favor  it.  By 
hypothesis,  the  suggested  rule  would 
work  to  the  disadvantage  of  the  stronger 
states  and  therefore  is  not  likely  to  gain 
their  support. 

Fourth,  there  is  no  evidence  that  the 
international  community  today  regards 
such  a  rule  as  desirable  or  that  the 
sentiment  in  its  favor  is  increasing. 

There  remains  the  question  of  the 
right  of  the  coastal  state  to  impose 
criminal  penalties  on  members  of  crews 
of  foreign  reconnaissance  ships  and  air- 
craft for  participation  in  intelligence 
gathering  from  the  high  seas  if  they  are 
subsequently  apprehended  within  the 
territory  of  the  coastal  state.  One  of  the 
bases  of  criminal  jurisdiction  of  stales 
over  aliens  is  the  so-called  "protective 
principle, "  which  enables  a  slate  to 
prosecute  and  punish  in  its  courts 
foreign  nationals  for  committing  acts 
abroad  against  its  security.  Although  the 
scope  of  the  principle  is  not  well  de- 
fined and  its  employment  in  practice  is 
relatively  infrequent,  its  existence  is 
widely  recognized  in  the  literature  of 
international  law  and  is  reflected  in  a 
substantial  number  of  provisions  in  na- 
tional penal  laws.  After  World  War  1,  the 
French  Court  of  Cassation  upheld  its 
application  in  the  French  courts  against 
foreign  nationals  such  as  a  Spaniard  who 
was  convicted  of  a  crime  against  French 
security  committed  during  the  war  in 
Spain  by  maintaining  correspondence 
with  enemies  of  France.  '  If  this  prin- 
ciple is  interpreted  broadly,  it  can  be 
applied  to  persons  engaging  in  intelli- 
gence gathering,  by  electronic  or  other 
means,  from  the  hijrh  seas  or  even  from 
the  territory  of  another  stale.  Such  a 
broad  application  of  the  principle,  how- 
ever, could  be  regarded  as  unreasonable 
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(despite  the  French  precedents)  and 
unsupported  by  consistent  stale  prac- 
tice. In  a  world  in  which  all  the  stronger 
powers  have  maintained  lor  a  long  lime 
large  intelligence-gathering  establish- 
ments, a  liberal  application  of  the  "pro- 
tective11 principle  would  expose  a  sub- 
stantial number  of  individuals  to  crimi- 
nal penalties  and  would  probably  work 
to  common  disadvantage. 

The  tact  that  the  persons  accused  of 
violating  the  securily  of  the  coastal  slate 
by    electronic   reconnaissance   acted    in 
the  performance  of  their  official  duties 
as    military    personnel    or    government 
employees  is  another  factor  to  be  con- 
sidered. There  are  old  precedents  for  the 
view  that  soldiers  invading  the  territory 
of  another  stale  in  lime  of  peace  cannot 
be  made  personally  liable  by  the  latter 
for  the  acts  of  violence  they  commit  in 
that  territory  pursuant  to  orders;24  but 
in    recent    years   a   number   of   airmen 
arriving  in  intruding  foreign  military  or 
stale  aircraft  have  been  prosecuted  and 
punished     for     the     intrusion     without 
giving  rise   to   the   complaint  that  such 
exercise     of    jurisdiction     is     unlawful 
solely    on    the    ground    that    thev    had 
acted    in    the    performance   of   official 
duty.   "'   All  these  cases,  however,  have 
involved  charges  of  intrusion  rather  than 
reconnaissance     from     the     high     seas. 
Then;  appears   to   be   no  precedent   for 
prosecution  by  a  coastal  stale  of  foreign 
military  or  other  government  personnel 
for  the  latter  type;  of  activity.  The;  law 
in  this  matter  cannol  be  regarded  as  well 
settled,   but   the  official  status  of  such 


personnel  is  a  weight  in  the  balance 
against  the  reasonableness  and  lawful- 
ness of  such  prosecution.  Also,  the 
possibility  of  such  prosecution  after  the 
apprehension  of  the  personnel  con- 
cerned within  the  territory  of  the 
coastal  stale  cannol  be  regarded  as  an 
effective  sanction  against  electronic 
reconnaissance.  This  is  still  another 
factor  lo  be  considered  in  weighing  and 
balancing  the  interests  involved. 
Apprehension  of  the  accused  persons 
within  the  territory  of  the  coastal  stale 
after  voluntary  entry  into  il  is  not  likely 
lo  be  a  frequent  occurrence,  and  the 
employment  of  this  base  of  jurisdiction 
would  be  haphazard,  throwing  further 
doubt  on  its  reasonableness.  All  in  all,  it 
may  be  concluded  that  international  law 
does  and  should  prohibit  prosecution  by 
a  coastal  state  of  foreign  military  or 
other  government  personnel  for  elec- 
tronic reconnaissance  from  the  high 
seas. 

Although  international  law  does  not 
forbid  electronic  reconnaissance  from 
the  high  seas  and  does  not  empower  the 
coastal  stale  to  interfere  with  foreign 
warships  or  aircrafl  engaged  in  it,  such 
reconnaissance  is  likely  to  be  resented 
by  coastal  stales  and  lo  heighten  inter- 
national tensions.  It  should  be  resorted 
to,  therefore,  only  if  careful  study 
indicates  that  its  costs  are  substantially 
outweighed  by  its  benefits  lo  the  slate 
that  engages  in  it.  The  need  for  il  may 
decline  with  the  further  development  of 
other  means  of  surveillance  and  intelli- 


gence gathering. 
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THE  SEABED  ARMS  CONTROL  ISSUE  1967-1971 


A  SUPERPOWER  SYMBIOSIS? 


James  A.  Barry,  Jr. 


Advances  in  marine  engineering,  life 
support,  and  other  technologies  are  con- 
tinuing to  render  the  ocean  floor  at 
increasing  depths  accessible  for  resource 
exploitation,  scientific  research,  and, 
potentially,  military  uses.  The  avail- 
ability of  high-strength  steels  and  alumi- 
num alloys,  fiberglass  reinforced  plastic, 
titanium,  and  beryllium  could  presage 
the  construction  of  submarine  hulls  for 
operation  at  20,000  feet-far  deeper 
than  the  record  depth  attained  by  the 
bathyscaphe  "Trieste."  Nuclear  energy 
could  enable  such  vehicles  to  operate  at 
maximum  depth  for  extended  periods. 
The  application  of  high-strength  ma- 
terials to  undersea  structures  coupled 
with  new  developments  in  remote 
sensing  and  manipulation  (telechirics) 
could,  in  the  foreseeable  future,  render 
the  ocean  floor  open  to  both  economic 
and    military    exploitation.    The    U.S. 


Navy's  Sealab  experiments,  as  well  as 
similar  programs  by  the  Soviet  Union, 
suggest  that  it  may  soon  be  possible  for 
men  to  work  for  extended  periods  of 
time  at  great  depths.  In  short,  the 
seabed  is  becoming  a  tempting  area  for 
future  military  and  economic  expansion 
by  the  technologically  advanced  powers, 
an  unclaimed  domain  of  increasing 
salience  in  the  relations  between  the 
superpowers. ! 

Since  1967  the  international  com- 
munity has  demonstrated  more  and 
more  concern  for  the  future  of  this  vast 
domain,  comprising  some  70  percent  of 
the  earth's  surface.  Although  some  of 
the  advanced  nations  had  shown  interest 
in  establishing  control  over  the  seabed 
since  World  War  II,  it  remained  for  tiny 
Malta  to  bring  the  seabed  issue  to  the 
forefront  of  international  politics  with 
impassioned  pleas  to  the  United  Nations 
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to  prevent  a  mad  scramble  for  the  ocean 
floor.  Since  that  time  there  has  been 
some  moderate  progress  toward  assert- 
ing international  control  over  the  un- 
claimed reaches  of  the  ocean  bottom, 
but  to  many  this  has  amounted  to 
nothing  more  than  tokenism. 

Thus,  despite  some  accommodation, 
the  seabed  issue  remains  a  perplexing 
political  and  technological  problem.  It  is 
a  nexus  of  difficulties -security  inter- 
ests, participation  of  noncoastal  states 
in  decisions,  preservation  of  existing 
claims  to  territorial  seas,  and  freedom  of 
navigation  are  but  a  few  of  the  seem- 
ingly insurmountable  problems  which 
the  international  community  faces  in 
trying  to  unravel  this  issue. 

Given  these  difficulties,  it  is  of  great 
interest  that  in  the  past  few  years  a  large 
number  of  states,  including  the  United 
States  and  the  Soviet  Union,  have  been 
able  to  reach  an  accord  on  banning 
nuclear  weapons  and  other  weapons  of 
mass  destruction  from  the  seabed.  The 
negotiations  provide  an  excellent  case 
study  of  the  machinations  of  interna- 
tional politics. 

The  birth  of  the  seabed  issue  and  the 
acceptance  of  the  treaty  banning  weap- 
ons of  mass  destruction  also  can  be  seen 
as  a  microcosm  of  superpower  relations. 
The  seabed  arms  control  treaty,  perhaps 
better  than  any  other  international 
agreement  in  recent  history,  illustrates 
the  shifting  power  relationships  which 
have  accompanied  the  waning  of  the 
bipolar,  cold  war  relationship  of  the 
immediate  postwar  years.  It  is  a  prime 
example  of  what  we  might  call,  for  lack 
of  a  better  term,  "superpower  sym- 
biosis," i.e.,  a  relationship  in  which 
advanced  states  with  divergent  goals 
temporarily  join  forces  to  achieve  a 
specific  end.  They  eschew  collision  poli- 
cies for  collusion  even,  as  in  this  case, 
when  the  net  result  is  a  treaty  which 
neither  state  favors  in  its  entirety. 

The  seabed  arms  control  issue,  then, 
is  important  for  a  number  of  reasons.  In 
itself  it  is  a  prime  example  of  the  sort  of 


technology-dependent  issue  which  is 
likely  to  occur  with  increasing  fre- 
quency in  the  relations  of  nations.  But 
more  important,  it  is  a  useful  vehicle  for 
the  study  of  changing  superpower  rela- 
tions and  the  burgeoning  of  a  multipolar 
international  political  system.  This 
paper  examines  the  seabed  arms  control 
treaty  negotiations  from  1967  to  1971 
and  the  treaty's  relationship  to  changing 
United  States-Soviet  relations. 

The  military  and  economic  potential 
of  the  seabed  was  recognized  as  far  back 
as  World  War  II.  In  September  1945 
President  Truman  issued  a  proclamation 
declaring  that  the  United  States  re- 
garded the  natural  resources  of  the 
seabed  and  subsoil  of  the  Continental 
Shelf  beneath  the  high  seas  but  con- 
tiguous to  the  coasts  of  the  United 
States  as  appertaining  to  this  country's 
jurisdiction  and  control.  Other  states, 
notably  the  United  Kingdom,  Australia, 
and  the  oil-rich  Trucial  States  of  the 
Persian  Gulf  followed  suit.  A  number  of 
Latin  American  States,  particularly 
Ecuador,  Brazil,  and  Peru,  claimed  ex- 
clusive jurisdiction  not  only  over  the 
seabed  and  its  subsoil  to  a  distance  of 
200  miles,  but  in  some  cases  to  the  high 
seas  above.  These  rapidly  escalating 
claims  alarmed  many  members  of  the 
international  community,  especially 
when  they  infringed  on  traditional  con- 
cepts of  freedom  of  the  seas.  In  an 
attempt  to  head  them  off,  the  United 
Nations  General  Assembly  referred  the 
issue  to  the  International  Law  Commis- 
sion in  1951.  The  Commission  refused 
to  sanction  the  unilateral  claims  of 
states  as  a  basis  for  an  international  law 
of  the  seabed,  but  agreed  to  prepare  a 
draft  set  of  rules  which  eventually 
evolved  into  the  1958  Geneva  Conven- 
tion on  the  Continental  Shelf.  This 
provided  the  only  constructive  set  of 
rules  on  the  seabed  to  which  the  inter- 
national community  had  given  its  assent 
when  the  seabed  arms  control  issue  was 
raised  in  1968. 

The    1958  Convention  is  extremely 
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limited  in  scope.  It  deals  only  with  the 
Continental  Shelf  and  not  the  seabed  as 
a  whole.  The  Continental  Shelf  is  de- 
fined as: 

.  .  .  the  seabed  and  subsoil  of  the 
submarine  areas  adjacent  to  the 
coast  but  outside  the  area  of  the 
territorial  sea,  to  a  depth  of  200 
meters  or,  beyond  that  limit,  to 
where  the  depth  of  the  super- 
adjacent  waters  admits  of  the  ex- 
ploitation of  the  natural  resources 
of  the  said  areas.2 

The  Continental  Shelf  Convention 
confers  on  the  coastal  state  exclusive 
rights  over  the  Continental  Shelf  for  the 
purposes  of  exploring  it  and  exploiting 
its  natural  resources  and,  by  implica- 
tion, for  military  purposes  as  well.  It 
provides,  however,  that  this  jurisdiction 
shall  not  extend  to  the  high  seas  and 
airspace  above  the  shelf,  a  provision 
which  has  not  induced  some  states  to 
abandon  their  previously  claimed  200 
mile  limits  nor  deterred  others  from 
advancing  similar  claims.  The  Continen- 
tal Shelf  Convention  states  that  occupa- 
tion or  explicit  proclamation  is  not 
required  to  make  the  coastal  state's 
jurisdiction  effective,  thus  leaving  open 
the  possibility  of  emplanting  secret 
facilities  while  remaining  within  the 
letter  of  the  law. 

The  1958  Continental  Shelf  Conven- 
tion was  successful  in  constraining  the 
rising  tide  of  excessive  claims  to  subma- 
rine lands.  But  it  was  a  compromise 
document  hammered  out  over  a  period 
of  months  to  accommodate  the  interests 
of  some  66  states  which  rarely  saw  eye 
to  eye  on  the  important  issues.  It  was  a 
stopgap  measure  and,  like  all  stopgap 
measures,  it  has  deficiencies.  As  we  have 
seen,  it  leaves  the  door  open  for  clandes- 
tine military  operations  on  the  ocean 
floor.  Its  scope  is  extremely  limited. 
Further,  it  fails  to  set  up  any  interna- 
tional machinery  to  oversee  the  opera- 
tion of  the  convention. 

But  the  most  glaring  deficiency  of 
the  Continental  Shelf  Convention,  when 


applied  to  the  problem  of  regulating  the 
use  of  the  seabed,  is  its  failure  to  define 
the  precise  limits  of  national  jurisdic- 
tion. It  provides  a  definition  of  the 
Continental  Shelf  that  is  technology- 
dependent,  thus  increasing  the  tempta- 
tion to  the  developed  states  that  they 
intrude  into  the  unclaimed  domain  of 
the  seabed.  In  effect,  the  convention 
provides  that  any  action  which  a  state  is 
technologically  capable  of  carrying  out 
is  legal  and,  further,  that  that  action  can 
have  the  side  effect  of  appropriating 
submarine  lands  to  national  jurisdiction. 

The  situation  under  the  1958  con- 
vention is  analogous  to  that  faced  by 
the  international  community  a  few 
years  ago  when  a  few  advanced  states 
were  on  the  threshold  of  developing 
space  weapons.  Today,  marine  science 
and  technology  are  opening  an  entirely 
new  and  unclaimed  world-a  domain 
that  not  long  ago  was  every  bit  as 
remote  as  the  outer  planets.  Just  as 
international  machinery  was  established 
to  define  the  status  of  heavenly  bodies 
and  to  prohibit  certain  military  actions, 
the  need  has  been  perceived  to  regulate 
the  actions  of  states  in  exploiting  the 
ocean  floor  for  military  and  economic 
purposes. 

This  need  has  been  forcefully  high- 
lighted by  the  Maltese  Ambassador  to 
the  United  Nations,  Avrid  Pardo.  In 
1967  he  outlined  to  the  General  As- 
sembly his  view  of  the  dangers  inherent 
in  the  lack  of  international  controls  over 
the  seabed.3  In  addition  to  citing  mili- 
tary dangers,  Ambassador  Pardo  ex- 
pressed concern  that  the  developed 
countries  would  appropriate  vast  areas 
of  the  seabed,  thus  shutting  out  the 
poorer  nations  from  a  source  of  great 
revenue  and  an  opportunity  to  upgrade 
their  technical  capabilities.  Such  devel- 
opments, he  said,  would  further  increase 
friction  not  only  among  the  advanced 
nations,  but  between  the  developed  and 
less  developed  countries  as  well. 

Motivated  by  his  concern  over  the 
military   potential   of  the   seabed,   but 
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more  immediately  by  the  prospect  of 
raising  revenue  by  developing  the  ocean 
floor,  Pardo  proposed  that  the  interna- 
tional community  declare  the  seabed, 
beyond  the  limits  of  national  jurisdic- 
tion, to  be  the  common  heritage  of  all 
mankind.  This  concept  has  become  a 
central  theme  in  discussions  of  the 
seabed  issue  and  has  increased  the  pres- 
sures on  the  superpowers  to  negotiate 
away  their  technological  advantages. 

Spurred  on  by  the  Pardo  speech,  the 
United     Nations     General     Assembly 
voted,  on  18  December  1967,  to  estab- 
lish    an     ad     hoc     committee     "to 
study  .  .  .  the  reservation  exclusively  for 
peaceful  purposes  of  the  seabed."4  Both 
the  United  States  and  the  Soviet  Union 
were  made  members  of  this  body.  The 
United  States  sponsored  the  resolution, 
together  with  a  number  of  other  states. 
The  Soviets,  however,  declined  to  act  as 
cosponsors.  In  fact,  the  Soviet  delegate 
to  the  General  Assembly  indicated  that 
his  government  felt  that  it  was  risky  to 
create  a  new  body.  The  issue  was,  in  his 
view,   too  complex   to  attack  without 
further  study.   Further,   he   felt,  "Dis- 
armament, and,  primarily,  nuclear  dis- 
armament,  would  preclude  the  ocean- 
bed  from  being  militarily  exploited."5 
The  work  of  the  ad  hoc  committee 
was  taken  over  a  year  later  by  a  perma- 
nent, 42-member  committee.6  This  or- 
ganization has  been  the  focus  for  much 
of  the  discussion  on  limiting  military 
uses  of  the  seabed,  but,  as  the  Soviet 
U.N.  delegate  predicted,  it  has  compli- 
cated the  issue  more  than  it  has  clarified 
it.  All  of  the  productive  work  on  the 
seabed  arms  control  question  has  been 
accomplished  under  the  auspices  of  the 
Conference  of  the  Committee  on  Dis- 
armament (CCD),  formerly  the  Eighteen 
Nation      Disarmament     Conference 
(ENDC).    Both   superpowers   have   pre- 
ferred to  concentrate  their  seabed  arms 
control  efforts  in  this  body,  possibly  for 
the  sake  of  a  better  coordinated  overall 
arms  control  policy. 

This,    then,    is   the  formal  organiza- 


tional framework  in  which  the  seabed 
arms  issue  was  worked  out.  There  are 
also,  of  course,  a  host  of  informal 
relationships  and  communications  chan- 
nels which  are  more  difficult  to  discern. 
Obviously,  the  superpowers  engaged  in 
some  private  consultations  with  each 
other  and,  probably  to  a  lesser  extent, 
with  their  allies.  Nevertheless,  the  agree- 
ment reached  bears  the  unmistakable 
stamp  of  the  United  Nations,  and  its 
negotiation  in  this  forum  is  one  of  the 
primary  factors  which  helped  to  fashion 
the  final  shape  of  the  treaty. 

Despite  the  progress  made  by  mod- 
ern science  in  exploiting  the  ocean 
depths,  the  seabed  remains  a  hostile 
environment.  The  greatest  achievements 
of  technology  must  be  brought  to  bear 
in  order  to  achieve  any  measurable 
degree  of  success  in  harnessing  its  poten- 
tial as  a  location  for  military  operations. 
Most  obvious,  of  course,  is  the  require- 
ment for  life  support  systems  for  men 
working  on  the  ocean  floor,  a  pre- 
requisite for  many  operations.  Further, 
structures  emplanted  on  the  seabed 
must  be  able  to  withstand  tremendous 
pressures  and  must  be  secured  against 
shifting  currents.  Ordinary  sensing  de- 
vices, such  as  radar,  are  virtually  useless 
under  water.  Only  sound  has  proved  to 
be  a  reliable  undersea  sensor,  and  even  it 
is  extremely  limited  in  range.  Wholly 
new  methods  of  communications  and 
control  must  be  worked  out  for  military 
structures  on  the  ocean  floor.  Thus  it  is 
evident  that  the  use  of  this  environment 
for  military  purposes  is  difficult  and,  as 
a  consequence,  expensive. 

Nevertheless,  it  appears  that  the 
momentum  of  technology  has  driven 
military  strategists  of  both  the  East  and 
West  to  consider  placing  military-related 
structures  on  the  seabed.  For  example, 
the  U.S.  Defense  Science  Board  has 
considered  mounting  large  missiles  in 
silos  on  the  ocean  floor.  Such  installa- 
tions, like  ballistic  missile  submarines, 
would  be  relatively  invulnerable  to  at- 
tack    but    could    carry     much     larger 
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missiles  than  subs  can.  The  United 
States  has  also  proposed  huge  self- 
propelled  vehicles  which  would  crawl 
along  the  ocean  floor,  carrying  mis- 
siles.7 These  "crawlers"  would  be  con- 
trolled by  umbilical  cords,  a  concept 
which  has  been  proven  out  by  the  deep 
submergence  vehicle  CURV  III.  Also 
discussed  have  been  nuclear  mines  situ- 
ated in  strategic  ocean  areas.8 

In  addition  to  such  offensive  weap- 
ons, there  are  a  variety  of  defensive 
systems  which  could  be  installed  on  the 
ocean  bottom.  According  to  The  New 
York  Times,  the  United  States  has  an 
extensive  series  of  ocean-floor-mounted 
sensing  devices  designed  to  pick  up 
sounds  emitted  by  passing  submarines  in 
the  Atlantic  and  Pacific.  The  U.S.  Navy 
is  also  said  to  have  similar  devices  in  key 
narrows;  for  example,  the  Straits  of 
Malacca  and  Gibraltar.  Although  the 
Soviet  Union  does  not  discuss  such 
devices  directly,  we  can  infer  from 
certain  of  their  public  statements  that 
they  too  have  seabed  installations,  at 
least  close  to  their  own  shores.  One 
Soviet  commentator,  for  example,  has 
stated  that  "modern  naval  defense  in- 
cludes coastal  fortifications  and  various 
defensive  installations  sited  on  the  sea- 
bed off  shore."9  Some  observers  have 
suggested  that  the  Soviets  are  far  behind 
the  United  States  in  the  development  of 
underwater  detection  devices,1  °  but  the 
public  literature  on  the  seabed  problem 
is  insufficient  to  draw  any  firm  conclu- 
sions as  to  who  is  ahead.  It  is  significant, 
however,  that  both  superpowers  are 
apparently  actively  pursuing  the  em- 
placement of  defensive  installations  on 
the  seabed. 

The  difficulties  of  operation  in  the 
deep  ocean  environment  suggest  that 
the  installation  of  military  devices  on 
the  seabed  would  be  an  extremely  ex- 
pensive undertaking.  One  scientist  has 
stated  that  the  cost  of  a  complete 
underwater  defense  system  would 
"make  the  space  program  budget  look 
miniscule     by     comparison."11      It    is 


hardly  surprising,  then,  that  the  United 
States  and  the  Soviet  Union,  which  have 
both  been  concerned  about  the  impact 
of  expensive  military  programs  on  their 
economies,  would  show  interest  in 
limiting  what  could  become  history's 
most  expensive  arms  race.  Typically, 
however,  the  two  states  have  ap- 
proached the  issue  of  controlling  mili- 
tary programs  on  the  ocean  floor  from 
different  points  of  view.  Nevertheless,  it 
is  evident  that  the  seabed  issue  has  the 
potential  to  serve  as  the  catalyst  for 
what  may  be  termed  a  "superpower 
symbiosis,"  in  view  of  the  vested  inter- 
est of  both  powers  in  maintaining  an 
acceptable  rate  of  economic  growth  in 
the  face  of  escalating  arms  costs.  Thus, 
despite  the  military  potential  of  the 
seabed,  there  are  powerful  pressures 
which  tend  to  drive  the  superpowers 
toward  accommodation. 

After  some  initial  reluctance  to  en- 
dorse the  formation  of  the  Seabed 
Committee,  the  Soviet  leadership  ap- 
parently arrived  at  the  conclusion  that 
the  control  of  arms  on  the  ocean  floor 
was  an  issue  worth  exploring.  It  was  the 
Soviet  U.N.  Representative  Yakov  A. 
Malik  who  first  broached  the  question 
of  demilitarizing  the  seabed  in  an  inter- 
national forum.  In  June  1968  he  called 
for  outlawing  the  use  of  the  ocean  floor 
for  military  purposes  as  a  prerequisite  to 
any  agreement  on  the  exploitation  of 
subsurface  resources.12  That  same 
month  the  Soviet  delegate  to  the  ad  hoc 
Seabed  Committee  proposed  a  draft 
resolution  which  called  on  all  govern- 
ments to  utilize  the  seabed  and  ocean 
floor  beyond  the  limits  of  national 
jurisdiction  exclusively  for  peaceful  pur- 
poses. He  also  suggested  that  the  Eigh- 
teen Nation  Disarmament  Conference 
be  requested  to  consider  the  question  of 
prohibiting  the  use  of  the  sea  and  ocean 
floors  beyond  territorial  waters  for  mili- 
tary purposes.  During  these  early 
months  of  seabed  discussions,  most  of 
the  other  committee  members  focused 
their  attention  on  the  matter  of  regu- 
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lating  economic  exploitation. l  3 

Only  a  few  days  later  the  Soviet 
Government  issued  a  statement  which 
helps  to  place  the  seabed  issue  in  per- 
spective. On  the  occasion  of  the  signing 
of  the  Non-Proliferation  Treaty,  Premier 
Kosygin  submitted  to  the  United  Na- 
tions a  nine-point  proposal  entitled 
"Urgent  Measures  for  Ending  the  Arms 
Race."14  The  Soviets  memorandum 
called  for  negotiations  on  the  following 
points: 

1.  Banning  the  use  of  nuclear  weap- 
ons. 

2.  Ending  the  manufacture  of  nu- 
clear weapons  and  the  destruction  of 
existing  stockpiles. 

3.  Limiting  and  then  reducing  the 
means  of  delivering  nuclear  weapons. 

4.  A  ban  on  flights  of  nuclear  weap- 
on-carrying bombers  outside  national 
airspace. 

5.  A  ban  on  underground  nuclear 
tests. 

6.  Outlawing  biological  and  chemical 
weapons. 

7.  Liquidation  of  foreign  military 
bases. 

8.  Regional  disarmament. 

9.  Banning  the  establishment  of 
fixed  military  installations  on  the  sea- 
bed and  also  any  other  military  activity. 

Of  course,  the  Soviets  no  doubt 
realized  that  many  of  these  topics  were 
simply  not  negotiable  in  the  present 
political  context.  It  is  unlikely  that  they 
seriously  considered  that  such  a  compre- 
hensive package  could  ever  be  adopted, 
but  they  no  doubt  saw  considerable 
propaganda  value  in  making  the  pro- 
posal. In  addition,  they  probably  hoped 
that  some  of  the  points  could  be  dis- 
cussed, since  each  of  them  could  benefit 
the  U.S.S.R.,  either  by  constraining 
Western  military  capabilities,  and  thus 
improving  the  Soviet  Union's  net  se- 
curity posture,  or  by  narrowing  the 
realm  of  strategic  competition,  thereby 
freeing  resources  for  the  development  of 
nonmilitary  sectors  of  their  economy. 


The  seabed  arms  control  proposal  fits 
both  of  these  criteria.  The  Soviet  Union, 
with  the  world's  largest  submarine 
force,  is  no  doubt  greatly  concerned 
about  the  effectiveness  of  U.S.  undersea 
surveillance.  If  they  could  succeed  in 
demilitarizing  the  seabed,  the  Soviets 
could  force  the  United  States  to  dis- 
mantle its  antisubmarine  listening  de- 
vices, thus  reducing  Western  defenses 
against  submarines.  If,  as  noted  earlier, 
the  Soviets  are  indeed  behind  the  West 
in  this  aspect  of  military  technology, 
they  would  have  less  to  lose  from  a 
defensive  standpoint  and  more  to  gain 
by  enhancing  the  safety  of  their  subma- 
rines in  the  open  ocean.  Failing  this,  the 
Soviets  could  also  benefit  from  any 
measure  which  could  reduce  the  pres- 
sure probably  being  exerted  by  some 
groups  within  the  U.S.S.R.  to  expand 
the  arms  race  to  the  ocean  floor.  Al- 
though there  is  no  direct  evidence  to 
support  the  assessment,  it  seems  reason- 
able to  suppose  that  there  are  those  in 
the  Soviet  Navy  and  the  defense-related 
ministries  who  would  favor  such  a 
move.  While  the  pressure  for  adopting 
such  a  course  might  not  have  been  great 
in  1968,  it  is  more  likely  to  grow  than 
to  decline  with  the  passing  of  time.  In 
view  of  the  enormous  expenditures 
which  would  probably  be  required  for 
an  effective  seabed  strategic  weapon 
system,  it  is  not  surprising  that  some 
elements  of  the  Soviet  leadership  would 
be  interested  in  foreclosing  the  seabed 
option  not  only  for  the  West,  but  for 
their  own  military  establishment. 

Not  surprisingly,  Washington  viewed 
the  Soviet  nine-point  proposal  as  un- 
acceptable. In  July  of  1968,  however, 
President  Johnson  responded  by  urging 
the  Disarmament  Conference  to  adopt  a 
"workable,  verifiable  and  effective 
agreement  to  bar  the  use  of  the  seabed 
for  the  emplacement  of  weapons  of 
mass  destruction."15  Thus  he  declined 
to  consider  demilitarizing  the  ocean 
floor  in  favor  of  a  limit  on  the  deploy- 
ment   of    nuclear    weapons    and   other 
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(unidentified)  weapons  of  mass  destruc- 
tion. 

The  remainder  of  the  year  saw  little 
progress  on  the  seabed  arms  control 
issue.  The  Soviet  delegates  to  the  Sea- 
bed Committee  and  the  Disarmament 
Conference  continued  to  stress  demili- 
tarization, while  other  nations  called  for 
the  use  of  the  seabed  for  "peaceful 
purposes,"  not  excluding  defensive  mili- 
tary operations.16  In  December  the 
General  Assembly  created  a  permanent 
Seabed  Committee,  but  this  develop- 
ment received  scant  attention  in  the 
Soviet  press.1  7 

The  Soviets  seized  the  opportunity 
afforded  by  the  change  of  U.S.  adminis- 
trations in  January  1969  to  reiterate 
their  nine-point  proposal  to  the  United 
States.1  8  They  followed  it  up  with  the 
submission,  on  18  March  of  a  draft 
treaty  on  the  demilitarization  of  the 
seabed  to  the  Disarmament  Conference 
at  Geneva.  The  Soviet  treaty  would  have 
banned  nuclear  weapons  and  military 
installations  of  any  kind  on  the  ocean 
floor  beyond  a  12-mile  limit.  It  pro- 
vided for  inspection  of  underwater 
structures  on  the  basis  of  "reciprocity," 
apparently  meaning  that  only  nations 
which  had  seabed  structures  could  in- 
spect those  of  other  nations.  A  number 
of  nations  were  not  satisfied  with  this 
method  and  asked  for  clarification.  In 
addition,  the  conference  split  on  the 
scope  of  the  ban.  A  majority  of  the 
members  supported  the  U.S.S.R.'s  call 
for  total  demilitarization,  while  the 
United  States  and  its  allies  "maintained 
that  a  total  ban  on  military  activity  on 
the  seabed,  particularly  the  emplace- 
ment of  equipment  for  tracking  poten- 
tially hostile  submarines  would  not  per- 
mit coastal  states  to  take  necessary  and 
vital  measures  for  defence  and  would 
also  be  unverifiable  in  the  difficult 
marine  environment."19  U.S.  officials 
also  feared  that  a  ban  on  all  military 
activity  could  be  interpreted  to  include 
communications  and  navigation  equip- 
ment used  by  both  civilian  and  naval 


vessels  and  the  participation  of  military 
personnel  in  scientific  research  projects 
on  the  ocean  floor.  Other  states  ex- 
pressed doubts  about  the  proposed 
12-mile  limit.20  As  a  consequence  of 
these  disagreements,  the  United  States 
submitted  its  own  draft  on  22  May 
prohibiting  nuclear  weapons,  weapons 
of  mass  destruction,  and  associated 
fixed  launching  platforms  on  the  seabed 
beyond  a  3-mile  limit,  with  verification 
by  observation  and  consultation.2  l 

It  is  interesting  to  note  that,  in  the 
days  immediately  preceding  the  Soviet 
proposal,  there  was  no  hint  in  the  press 
that  such  a  move  was  forthcoming.  In 
fact,  on  the  day  before  the  draft  was 
presented  at  Geneva,  the  Soviet  repre- 
sentative to  the  Conference  was  quoted 
as  saying,  "The  question  of  banning  the 
use  of  nuclear  weapons  is  being  placed 
in  the  foreground."  He  also  mentioned 
barring  the  manufacture  and  stockpiling 
of  nuclear  weapons,  bans  on  foreign 
bases,  chemical  and  biological  weapons, 
and  nuclear  bomber  flights  as  well  as 
regional  disarmament.22  The  seabed 
issue  was  conspicuous  by  its  absence. 
We  might  speculate  that  the  details  of 
the  proposal  were  still  being  worked  out 
at  the  highest  levels  and  that  Soviet 
representative  Roschin  was  not  free  to 
discuss  it  even  though  he  probably  knew 
that  the  move  was  forthcoming.  This 
view  tends  to  be  confirmed  by  the  fact 
that  it  was  Kosygin  himself  who  made 
the  first  announcement  of  the  draft 
treaty  to  the  press.2  3  It  is  possible  then, 
that  some  interests  in  the  Soviet  Union 
were  opposed  to  any  proposal,  which 
foreclosed  the  possibility  of  future 
Soviet  military  exploitation  of  the 
ocean  floor. 

At  about  this  time  there  began  to  be 
hints  that  some  states  were  wary  of 
what  could  turn  out  to  be  superpower 
collusion  to  block  arms  control  prog- 
ress. The  British,  Canadian,  and  Nigerian 
representatives  at  Geneva  urged  that  the 
seabed  issue  be  shelved  temporarily  in 
favor  of  a  ban  on  underground  nuclear 
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testing.  The  implication  was  that  the 
United  States  and  the  U.S.S.R.  were 
deliberately  placing  an  issue  of  little 
consequence-the  seabed-ahead  of 
more  vital  issues.  These  fears  were  to 
become  more  pronounced  as  the  nego- 
tiations proceeded.24 

Over  the  next  few  months  the  princi- 
pals exchanged  views  on  the  treaty,  with 
the  United  States  maintaining  that  a 
complete  demilitarization  would  be 
both  impractical  and  unenforceable. 
The  Soviet  Union  clarified  its  proposal 
somewhat  by  conceding  that  devices 
such  as  navigation  beacons  could  be 
exempt,  but  insisted  on  including  anti- 
submarine devices.25  Further,  the 
Soviets  maintained,  a  complete  ban  on 
military  installations  would  actually  be 
easier  to  police  than  one  which  pro- 
hibited only  certain  kinds  of  activities. 
States  began  to  identify  themselves  with 
the  proposals,  with  Sweden  backing  the 
U.S.S.R.  and  Japan  and  some  of  the 
NATO  countries  siding  with  the  United 
States.  Canada  proposed  a  compromise 
which  would  bar  "undersea  weapons, 
military  activities,  bases  or  fortifications 
from  which  military  action  could  be 
undertaken."26  However,  neither  major 
protagonist  showed  a  willingness  to 
accept  the  Canadian  proposal. 

Finally,  in  August,  the  superpowers 
began  to  move  closer  together.  In- 
formed sources  in  Geneva  suggested  that 
a  compromise  could  be  reached.  The 
United  States  and  the  U.S.S.R.,  who  as 
cochairmen  of  the  Disarmament  Con- 
ference had  extended  its  deliberations 
for  several  weeks  beyond  the  scheduled 
adjournment,  agreed  on  a  draft  early  in 
October.  In  exchange  for  a  widening  of 
the  exempted  zone  to  12  miles,  Moscow 
agreed  that  the  treaty  should  encompass 
only  nuclear  weapons  and  other  weap- 
ons of  mass  destruction.27  The  Soviet 
press  played  down  the  compromise 
aspect.  In  a  statement  on  7  October, 
Roschin  said  that  the  treaty  would  solve 
"the  most  important  part  of  the  prob- 
lem .  .  .  "28    but  he  also  stressed  that 


this  was,  in  the  Soviet  view,  only  a  step 
toward  the  eventual  demilitarization  of 
the  ocean  floor. 

The  agreement  appears  to  have  been 
a  rather  straightforward  case  of  compro- 
mise. The  Soviets  gained  U.S.  assent  to  a 
12-mile  limit,  which  they  probably  saw 
as  a  valuable  bit  of  leverage  for  the 
U.N.-sponsored  Law  of  the  Sea  Confer- 
ence to  be  held  in  1973.  In  addition,  by 
banning  nuclear  weapons,  they  would 
still  have  some  hope  of  avoiding  the 
most  costly  of  the  potential  seabed 
military  systems.  The  United  States,  on 
the  other  hand,  succeeded  in  excluding 
its  antisubmarine  devices  from  the  ban. 
This  must  have  caused  some  concern 
among  those  in  the  Soviet  Union  who 
are  responsible  for  submarine  opera- 
tions, but  it  does  suggest  that  immediate 
military  utility  can  give  way  to  prag- 
matic economic  considerations  in  the 
Soviet  approach  to  international  negoti- 
ations. 

October  1969  marked  a  crucial  turn- 
ing point  in  the  negotiations.  With  the 
United  States  and  the  U.S.S.R.  both 
backing  the  treaty,  passage  seemed  to  be 
virtually  assured,  but  even  more  impor- 
tant than  the  issue  itself  was  the  pattern 
of  interplay  among  the  principal  inter- 
national actors  which  evolved  from  the 
compromise.  From  that  point  forward, 
the  #two  superpowers  adopted  a  sym- 
biotic relationship,  abandoning  or  sub- 
merging their  differences  in  order  to 
present  a  united  front  to  opponents  of 
the  proposed  treaty.  The  opponents 
were  many  and,  interestingly,  included 
allies  of  both  the  United  States  and  the 
U.S.S.R.,  as  well  as  nonaligned  nations. 
Over  the  next  months,  charges  of  super- 
power collusion  and  obstructionism 
were  heard  more  and  more  frequently. 
In  many  ways  the  two  giants  stood 
almost  alone  against  their  many  detrac- 
tors. 

Criticisms  of  the  treaty  proposal  cen- 
tered around  three  issues:  verification, 
rights  of  coastal  states,  and  the  veto 
power    accorded    to    nuclear    weapon 
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states.  Article  III  of  the  draft  stated  that 
"states  parties  to  the  treaty  shall  have 
the  right  to  verify  .  .  .  using  their  own 
means  or  with  the  assistance  of  any 
other  state  party."29  A  number  of 
states,  including  Canada,  Italy,  and 
Sweden,  considered  these  provisions  to 
be  inadequate.  Canada  submitted  pro- 
posed changes  in  the  form  of  a  working 
paper  which  recommended  that  the 
Secretary  General  of  the  United  Nations 
be  given  the  power  and  the  means  to 
assist  in  supervising  compliance  if  re- 
quested by  states  which  lacked  the 
technical  resources  to  carry  out  such 
operations  themselves.30  Both  the 
United  States  and  the  U.S.S.R.  were 
reluctant  to  endorse  this  proposal,  but 
probably  for  different  reasons.  The 
United  States  no  doubt  realized  that  the 
major  burden  of  financing  an  extensive 
U.N.  verification  capability  would  fall 
squarely  on  the  shoulders  of  the  United 
States  and  that  it  would  be  extremely 
difficult,  to  say  the  least,  to  get  such 
expenditures  appropriated.  The  Soviet 
Union,  on  the  other  hand,  was  probably 
motivated  primarily  by  its  traditional 
reluctance  to  upgrade  the  powers  of  the 
Secretary  General. 

Coastal  states  objected  to  the  draft 
for  several  reasons.  First,  the  status  of 
the  region  between  the  12-mile  limit 
and  the  outer  boundary  of  territorial 
waters  was  obscure.  It  appeared  to  some 
as  if  one  state  could  legally  emplant 
weapons  between  3  and  12  miles  from 
the  coast  of  another  state.  A  number  of 
nations  also  objected  to  referring  to  the 
1958  Geneva  Convention,  which  nearly 
one- third  of  the  U.N.  members  had  not 
ratified.  Finally,  Canada  demanded  that 
verification  operations  within  the  12- 
mile  limit  of  a  coastal  state  be  approved 
by  that  state  in  advance,  thus  presenting 
an  apparent  limitation  on  traditional 
freedom  of  the  seas. 

The  other  major  objection  was  an 
outgrowth  of  article  IV  of  the  draft, 
which  specified  that  amendment  re- 
quired   a   majority   vote,   including  an 


affirmative  vote  by  all  nuclear  pow- 
ers.3 l  Fears  that  this  would  lead  to  a 
nuclear  power  monopoly  were  wide- 
spread and  were  apparently  voiced  out- 
side of  the  U.N.  forum.  A  Soviet  broad- 
cast to  China  on  24  October  took  pains 
to  deny  that  the  seabed  treaty  was  an 
"attempt  to  deceive  the  peace-loving 
people  and  to  legalize  the  arms  race."  It 
further  declared  that  "No  anti-Soviet 
slander  is  of  any  help  in  the  matter."32 
Apparently  the  Soviets  were  quite  sensi- 
tive to  criticism  on  this  issue  from  the 
other  major  Communist  power. 

As  a  result  of  these  pressures,  the 
United  States  and  the  Soviet  Union 
presented  a  revised  treaty  on  24  Oc- 
tober. The  revision  clarified  the  status 
of  the  area  between  the  3-mile  limit  and 
the  12-mile  contiguous  zone  and  deleted 
the  nuclear  power  veto  provision.  It 
restored  a  requirement  for  a  review 
conference  every  5  years  which  had 
been  dropped  in  the  first  joint  draft  at 
the  insistence  of  the  U.S.S.R.  It  also 
provided  that  disputes  could  be  taken  to 
the  Security  Council  and  inserted  a  new 
article  in  the  preamble  assuring  that  the 
previous  rights  of  coastal  states  would 
not  be  altered  by  the  treaty.33 

These  concessions,  with  the  possible 
exception  of  giving  up  their  veto  power, 
were  not  critical  to  the  superpower 
duopoly.  It  is  interesting,  however,  that 
they  were  able  to  agree  on  a  revised 
draft  within  3  weeks  after  having  sub- 
mitted the  initial  proposal.  Evidently 
the  pressure  from  allies  and  competitors 
alike  forced  them  to  act  in  concert  once 
again  in  order  to  safeguard  their  com- 
mon interest  in  having  the  document 
approved. 

These  revisions,  however,  did  not 
satisfy  the  critics.  Brazil  reserved  its 
position  on  the  treaty.  Canada  and 
others,  including  Yugoslavia,  vowed  to 
continue  to  voice  their  objections  in  the 
General  Assembly.  The  Seabed  Com- 
mittee complained  that  it  had  not  been 
given  enough  time  for  a  proper  review 
of    the    treaty.34    While    the    two   co- 
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sponsors  pleaded  for  endorsement, 
smaller  nations,  including  members  of 
the  Atlantic  Alliance,  charged  that  the 
superpowers  were  making  their  own 
deals  at  the  expense  of  the  rest  of  the 
world. 

As  a  result  the  U.N.  General  As- 
sembly First  (Political)  Committee 
voted  to  send  the  treaty  back  to  Geneva 
for  revision  and  resubmission  at  the 
next  General  Assembly  session.35  The 
Soviets  played  down  the  rebuff.  Five 
days  after  the  treaty  was  rejected  by  the 
U.N.,  Radio  Moscow  called  the  seabed 
negotiations  the  highlight  of  the  session. 
It  mentioned  suggestions  by  Sweden, 
Canada,  and  Brazil  but  failed  to  report 
the  First  Committee's  action.36 

No  further  action  was  taken  until  the 
Disarmament  Conference  reconvened  in 
April  1970.  But  in  March,  Rumania 
called  for  deferring  the  seabed  issue  in 
favor  of  general  disarmament.  Now  for- 
mal allies  of  both  superpowers  had 
joined  the  opposition.37 

On  21  April  the  sponsors  offered 
more  concessions.  The  latest  revision  to 
the  treaty  required  that  if  any  party 
should  decide  to  conduct  verification 
operations  within  the  Continental  Shelf 
of  a  coastal  state,  it  must  notify  that 
state  and  invite  its  participation.  It  also 
expressly  stated  that  the  treaty  would 
not  prejudice  the  claims  of  any  nation 
under  "international  law,"  a  concession 
to  those  who  objected  to  using  the  1958 
Geneva  Convention  as  a  basis  for  the 
treaty.38  This  latest  version  of  the  joint 
United  States-U.S.S.R.  draft  treaty, 
however,  still  failed  to  provide  a  means 
of  verification  for  those  states  who 
lacked  the  capability  themselves.  Objec- 
tions were  raised  about  this  point,  but 
the  superpower  coalition  was  clearly 
willing  to  concede  points  in  order  to 
enhance  the  treaty's  chances  of  gaining 
endorsement. 

Then,  on  24  August,  the  Soviet 
Union  made  a  surprise  move  by  sub- 
mitting a  proposal  for  complete  demili- 
tarization  of   the  ocean  floor  to  the 


Seabed  Committee.39  This  turn  of 
events  can  be  explained  partly  in  terms 
of  the  Soviets'  continuing  interest  in 
eventually  forcing  the  West  to  give  up 
its  lead  in  antisubmarine  devices,  but 
more  importantly  their  actions  were 
related  to  the  timing  of  the  announce- 
ment. The  United  States  was  making 
preparations  to  dump  a  quantity  of 
obsolete  nerve  gas  in  the  Atlantic,  and 
the  Soviets  probably  saw  a  clear  chance 
for  making  substantial  propaganda  gains 
by  playing  up  the  U.S.S.R.'s  peace- 
loving  position  on  the  seabed.  This 
estimate  is  borne  out  by  the  consider- 
able press  coverage  given  to  the  Seabed 
Committee's  condemnation  of  the  U.S. 
action.4  ° 

In  September  the  superpower  part- 
ners made  more  concessions.  They 
added  a  provision  which  required  the 
parties  to  continue  negotiations  in  good 
faith  aimed  at  ending  the  seabed  arms 
race,  with  the  obvious  aim  of  placating 
Sweden.  Incidentally,  of  course,  this 
bolstered  the  Soviet  Union's  initial  posi- 
tion. The  latest  draft  made  it  mandatory 
that  any  state  initiating  verification  pro- 
cedures notify  all  other  parties  of  the 
beginning  of  such  operations  and  the 
results  of  the  inspection.  Finally,  it 
added  the  provision  that  verification 
could  be  accomplished  "through  ap- 
propriate international  procedures  with- 
in the  framework  of  the  UN  and  in 
accordance  with  its  charter,  as  well  as 
through  bi-lateral  arrangements."41 
Thus  the  proposal  placated  Canada, 
while  not  committing  the  United  States 
to  fund  a  separate  U.N.  verification 
effort.  The  language  was  also  vague 
enough  so  that  the  Soviet  Union  could, 
if  it  desired,  read  it  to  include  only  the 
Security  Council  and  not  the  Secretary 
General.  As  a  result  of  these  conces- 
sions, the  Disarmament  Committee 
approved  the  draft  on  4  September  by  a 
vote  of  24  to  1.  Only  Mexico  demurred, 
contending  that  the  superpowers  had 
retained  the  option  of  installing  weap- 
ons on  their  allies'  territory.42 
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With  the  Disarmament  Committee's 
approval,  the  treaty  breezed  through  the 
U.N.  On  17  November  the  First  Com- 
mittee endorsed  it  by  a  vote  of  91  to  2, 
with  6  abstentions.  Peru  and  El  Salva- 
dor, who  claim  200-mile  territorial  seas, 
voted  against  the  resolution,  while 
Ecuador,  France,  Indonesia,  Kuwait, 
Senegal,  and  Thailand  abstained.  Tan- 
zania expressed  concern  that  the  treaty 
did  not  include  nuclear  submarines.43 

The  treaty  then  passed  to  the  Gen- 
eral Assembly.  While  it  was  being  con- 
sidered, the  Soviet  Union  showed  great 
sensitivity  to  charges  of  collusion  with 
the  United  States.  A  Pravda  article  on 
the  treaty  stressed  that  it  was  con- 
sidered to  be  only  the  first  step  toward 
demilitarizing  the  seabed  and  that  cer- 
tain (unspecified)  Western  Powers  "have 
overtly  attempted  to  hamper  construc- 
tive discussions  of  the  disarmament 
issue."44  This  was  apparently  directed 
at  those  who  felt  the  Russians  and  the 
Americans  were  getting  too  cozy,  while 
remaining  oblique  enough  so  as  not  to 
upset  the  burgeoning  "era  of  negotia- 
tions." 

In  December  the  General  Assembly 
adopted,  by  a  vote  of  104  to  2,  with  2 
abstentions,  a  resolution  commending 
the  Treaty  Banning  the  Emplacement  of 
Nuclear  Weapons  and  Other  Weapons  of 
Mass  Destruction  on  the  Seabed  and 
Ocean  Floor  and  the  Subsoil  Thereof 
for  signature  and  ratification.  Again, 
Peru  and  El  Salvador  opposed  the 
treaty,  while  France  and  Ecuador  ab- 
stained.45 

On  11  February  1971,  the  treaty  was 
signed  in  Washington,  London,  and  Mos- 
cow, climaxing  over  2  years  of  nego- 
tiation.46 The  Soviet  ceremony  was 
attended  by,  inter  alia,  Marshall  of  the 
Soviet  Union  Yakubovskiy  and  navy 
commander  in  chief,  Admiral  of  the 
Fleet  of  the  Soviet  Union  S.G.  Gorsh- 
kov.47  This  high  ranking  military  dele- 
gation suggests  that  the  military  in 
general,  and  the  navy  in  particular,  had 
a  great  deal  of  interest  in  the  negoti- 


ations and  may  have  had  a  hand  in  the 
formulation  of  the  Soviet  position. 
Kosygin's  statement  on  signing  the 
treaty  emphasized  the  difficulty  of  the 
negotiations  and  repeated  the  assertion 
that  the  Soviet  Government  regarded  it 
as  only  the  initial  step  toward  complete 
demilitarization  of  the  ocean  floor.48 
One  Soviet  commentator  expanded 
slightly  on  the  theme  that  denucleariza- 
tion was  the  most  important  aspect  of 
seabed  arms  control  when  he  stressed 
that  utilization  of  the  seabed  for  mili- 
tary purposes  is  limited  not  by  eco- 
nomic considerations,  but  by  techno- 
logical possibilities  and  "military- 
strategic  purposefulness."49  This  state- 
ment provides  more  indirect  evidence 
that  in  the  U.S.S.R.,  as  well  as  in  the 
West,  there  are  pressures  from  the  "mili- 
tary-industrial complex"  to  develop  and 
deploy  seabed  military  systems.  Simi- 
larly, in  both  countries,  the  govern- 
ments appear  to  be  anxious  to  head  off 
another  round  of  expenditures  on  such 
systems  before  it  gets  out  of  hand. 

To  the  end,  the  Soviets  tried  to  fend 
off  accusations  that  they  were  collabo- 
rating with  the  United  States  for  self- 
serving   purposes.    On   the  eve   of  the 
signature  ceremony,  TASS  broadcast  an 
apologia  for  the  Soviet  position. 
It  is   well   known  that  after  the 
development  of  science  and  tech- 
nology made  it  possible  to  start 
practical  use  of  the  seabed  and  the 
ocean    floor,    the    aggressive   im- 
perialist   circles    started    making 
plans  for  using  in  military  pur- 
poses these  spaces  that  take  up 
over  two- thirds  of  the  earth's  sur- 
face ...  It    is    the    Soviet    Union 
that  proposed  to  use  the  seabed 
and  ocean  floor  only  in  peaceful 
purposes.  ...  It  is  no  secret  that 
imperialism    placed    many    blocs 
[  sic  ]  on  the  road  to  .  .  .  disarma- 


ment 


5  o 


One  wonders  if  the  commentator  doth 
not  protest  too  much! 

Now  that  the  treaty  has  been  signed, 
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its  significance  lies  not  merely  in  the 
fact  that  nuclear  weapons  have  been 
banned  from  the  seabed.  More  impor- 
tantly it  is  a  symbol,  a  symptom  of 
changing  power  structures  in  an  evolving 
international  system.  Together  with 
similar  ventures,  such  as  SALT,  it  marks 
the  dissolution  of  the  "zero  sum" 
approach  to  East- West  negotiations. 

Analysis  of  the  treaty  in  its  final 
form,  however,  reveals  several  short- 
comings. Obviously,  it  does  nothing  to 
change  the  present  balance  of  strategic 
forces.  Conceivably,  complete  demili- 
tarization could  have  altered  the  East- 
West  strategic  balance  by  neutralizing 
whatever  strategic  antisubmarine  detec- 
tion systems  the  United  States  might 
have  deployed.  This  might  well  have 
been  stabilizing  in  the  long  run,  since  it 
would  have  brought  the  survivability  of 
the  Soviet  ballistic  missile  submarine 
force  to  a  level  equal  to  that  of  our 
POLARIS  force,  thus  giving  both  sides 
an  assured  destruction  capability.  This, 
in  turn,  would  have  increased  the  deter- 
rent value  of  both  forces,  all  the  more 
so  since,  with  present  technology,  ballis- 
tic missile  submarines  are  probably  bet- 
ter suited  for  use  as  countervalue  rather 
than  counterforce  systems.  The  com- 
bination of  assured  destruction  with  the 
lack  of  a  first  strike  system  on  both 
sides  would  seem  to  suggest  a  high 
degree  of  mutual  deterrence. 

In  addition  to  its  failure  to  demilita- 
rize the  seabed  the  treaty  also  fails  to 
prohibit  some  kinds  of  nuclear  weapon 
installations  as  well.  Article  I  prohibits  a 
state  only  from  "emplanting  or  em- 
placing"  a  nuclear  weapon,  launcher,  or 
storage  facility.  It  does  not  prohibit 
mobile  installations  such  as  a  nuclear 
submarine  resting  on  the  bottom.  Fur- 
ther, it  apparently  permits  the  deploy- 
ment of  "crawlers,"  mobile  missile  plat- 
forms which  move  along  the  ocean 
floor.  To  prohibit  such  vehicles,  it  has 
been  argued,  would  be  to  limit  freedom 
of  navigation.5 ! 

Perhaps    the    treaty's    greatest    de- 


ficiency, however,  is  that  it  leaves  the 
thousands  of  square  miles  of  ocean  floor 
between  the  coast  and  the  12-mile  limit 
free  of  any  restriction  whatsoever. 
There  is  some  merit  to  the  initial  U.S. 
argument  that  this  area  is  the  most 
likely  region  for  the  deployment  of 
seabed  weapons,  given  its  relative  acces- 
sibility.5 2  Thus  the  treaty  has  not  pro- 
hibited the  emplacement  of  weapons  of 
mass  destruction  on  the  ocean  bottom; 
it  has  merely  narrowed  the  area  avail- 
able for  deployment  by  coastal  states, 
including  those  states  most  likely  to 
develop  such  weapons. 

It  would  be  a  mistake,  however,  to 
deduce  from  these  shortcomings  that 
the  treaty  is  worthless.  It  has  done  what 
any  arms  control  measure  must  do- 
narrow  the  scope  of  strategic  competi- 
tion. In  this  regard  it  would  have  been 
valuable  even  if  it  had  exempted  a  25  or 
a  50-mile  contiguous  zone.  What  the 
treaty  has  accomplished,  providing  it  is 
carried  out  in  good  faith,  is  to  decrease 
the  temptation  to  develop  exorbitantly 
expensive  weapon  systems,  those  in- 
tended to  carry  nuclear  weapons  to  the 
deep  ocean  floor.  Its  major  value  may 
well  have  been  to  the  signatory  govern- 
ments in  their  internal  budget  squab- 
blings,  for  it  has  effectively  undercut 
those  who  would  argue  that  permanent 
nuclear  weapon  installations  on  the 
deep  seabed  are  "essential  to  national 
survival."  The  treaty's  real  importance, 
then,  as  a  substantive  arms  control 
measure,  may  not  be  fully  realized  until 
such  time  as  these  costly  installations 
become  technically  and  economically 
feasible.  At  that  time  it  might  be  useful 
for  the  administration  or  Politburo  to 
have  a  legal  excuse  for  saying  no  to  its 
military-industrial  lobbyists. 

Beyond  its  substantive  value,  the 
seabed  treaty  is  important  as  a  symbol 
of  the  phenomenon  we  have  called 
"superpower  symbiosis."  During  the 
course  of  the  negotiations,  we  have  seen 
the  two  major  protagonists  move  from 
contention  to  collusion.  This  action  has 
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its  parallel,  of  course,  in  SALT,  but  also 
in  economic  relations  and  in  those 
difficult  international  situations  which 
involve  restrained  competition-the 
Middle  East  and  Vietnam,  where  both 
powers  have  a  common  interest  in 
avoiding  a  direct  conflict. 

Whether  or  not  this  symbiotic  rela- 
tionship can  continue  depends,  of 
course,  on  a  myriad  of  factors,  both 
internal  and  external  to  each  super- 
power's political  structures,  but  the 
successful  negotiation  of  the  seabed 
treaty  is  in  itself  a  hopeful  sign.  During 
the  intense  rivalry  of  the  fifties,  when 
East-West  relations  were  seen  in  terms 
of  a  zero-sum  game,  few  would  have 
predicted  that  the  United  States  and  the 
U.S.S.R.    would   someday    find    them- 


selves defending  a  draft  treaty  against 
attacks  from  members  of  both  NATO 
and  the  Warsaw  Pact.  The  fact  that  they 
have  now  done  so  and  that  they  have 
accommodated  to  pressures  from  their 
critics  suggests  that  all  concerned  have 
realized  the  vastly  altered  rules  of  inter- 
national conduct  which  have  been  im- 
posed by  nuclear  parity  between  the 
superpowers  as  well  as  by  the  emergence 
of  a  multipolar  political  world.  Today's 
world,  with  its  vast  network  of  com- 
munications and  interdependencies,  has 
forced  all  states  into  a  kind  of  sym- 
biosis, and  as  long  as  the  spirit  of 
common  interest  and  mutual  collabora- 
tion evident  in  the  seabed  negotiations 
can  be  maintained,  that  relationship  is 
more  likely  to  evolve  into  a  force  for 
stability  and  progress. 
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CHANGING  NAVAL  OPERATIONS 


AND  MILITARY  INTERVENTION 


Michael  MccGwire 


Navies  have  long  been  a  means  of 
bringing  military  force  to  bear  in  distant 
parts  of  the  world,  and  the  purpose  of 
this  paper  is  to  consider  the  impact  of 
contemporary  developments  on  this  tra- 
ditional instrument  of  great  power 
policy. 

In  a  naval  context,  military  interven- 
tion can  include  a  cocktail  party  in 
Mombasa,  a  show  of  force  in  the  Carib- 
bean, naval  interposition  off  Iceland, 
carrier  airstrikes  on  Hanoi,  or  the  land- 
ing of  marines  in  the  Persian  Gulf.  I 
have  chosen  to  concentrate  on  the 
application  of  force  as  opposed  to  the 
display  cf  force,  for  two  reasons.  First, 
our  understanding  of  the  processes 
underlying  political  influence  building  is 
still  unclear,1  and  becomes  even  more 
so  when  we  introduce  the  diffuse  con- 
cept of  "a  naval  presence."2  And 
second,    to    the    extent    that    a   naval 


presence  does  have  any  political  influ- 
ence, this  must  stem  from  the  ultimate 
possibility  that  the  forces  involved  will 
actually  be  used. 

This  discussion  of  military  inter- 
vention both  at  sea  and  by  sea  stops 
short  at  the  beachhead,  and  military 
activity  on  land  is  only  addressed  to  the 
extent  that  it  is  relevant  to  maritime 
operations.  Similarly,  although  I  touch 
on  the  political  costs  of  naval  interven- 
tion, the  more  general  question  of  the 
political  utility  of  military  force  is  not 
addressed  because  of  limitations  of 
space. 

However,  so  many  assumptions 
about  the  contemporary  role  of  force  at 
sea  stem  from  centuries  past,  that  it  is 
worth  spending  a  moment  on  the  rele- 
vant changes  in  the  international 
environment.  Mahan,  who  chose  the 
term  "seapower"  for  its  evocative  ring 
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rather  than  its  usefulness  as  an  analyti- 
cal term,  saw  it  as  one  of  three  inter- 
locking circles,  the  other  two  being 
colonies  and  commerce.  His  theories 
about  seapower  and  command  of  the 
sea  derived  from  an  historical  analysis  of 
the  years  1660-1783,  the  height  of 
mercantilism  and  monopoly  trade,  and 
were  thought  to  have  been  validated  by 
what  G.S.  Graham  terms  "The  Illusion 
of  Pax  Britannica"  in  the  19th  cen- 
tury.3 But  British  naval  power  was  not 
the  sole  or  even  the  most  important 
reason  for  the  Pax  Britannica,  which 
resulted  from  a  combination  of  various 
factors.  Of  these,  the  most  important 
was  "Britain's  industrial  supremacy, 
which  made  possible  a  phenomenal 
commercial  development."4  The  period 
of  the  industrial  revolution  provided 
both  the  means  and  the  stimulus  for 
Western  nations  to  establish  more  or  less 
effective  dominion  over  a  world  which 
seemed  to  lack  viable  political  entities. 
The  process  was  accompanied  by  the 
spread  of  a  Western  administrative  infra- 
structure (part  government,  part  com- 
mercial), throughout  much  of  the 
world,  and  was  supported  by  a  belief  in 
"la  mission  civilatrice"  and  "the  white 
man's  burden,"  and  Victorian  ideas 
about  child  rearing  and  colonial  govern- 
ment. Among  the  most  important  were 
the  will  to  empire,  the  readiness  of  the 
imperial  authorities  to  use  force,  and 
the  knowledge  of  their  subject  people 
that  resistance  would  lead  to  certain 
retribution,  even  if  delayed.  God  was 
white  and  to  spare  the  rod,  spoiled  the 
child. 

Navies  were  prime  instruments  of 
such  imperial  retribution,  and  in  those 
days  of  coal-fired  ships  and  manually 
operated  gun  mountings,  sizable  bodies 
of  well-armed  men  could  be  landed  at 
short  notice,  while  the  warship  lay 
virtually  invulnerable  offshore.  As 
recently  as  the  Boer  War,  it  was  still 
practical  to  dismount  naval  guns  and 
drag  them  by  oxcart  to  the  battlefront. 

By   World   War   I,   attitudes   toward 


empire  were  already  changing,  and  the 
Western  imperial  tide  had  begun  to 
recede.  But  even  in  the  thirties  it  was 
thought  unexceptionable  to  bomb 
villagers  in  the  Aden  Protectorate  as  a 
form  of  collective  punishment,  and  on 
the  shores  of  the  Malaysian  Archipelago 
and  the  China  Seas,  villages  were  razed 
as  a  discouragement  to  piracy. 

Since  the  last  war,  attitudes  and 
circumstances  have  changed  radically. 
Of  the  latter,  the  most  significant  would 
seem  to  be  the  proliferation  of  nation- 
states  and  their  membership  in  the 
United  Nations.  The  corollary  of  this 
has  been  the  progressive  dismantling  of 
the  infrastructure  of  colonial  occupa- 
tion, which  played  such  an  important 
role  in  bringing  imperial  retribution  to 
bear.  There  has  also  been  a  change  in 
general  attitudes  towards  the  accepta- 
bility of  coercive  force.  The  circum- 
stances in  which  long-range  intervention 
is  likely  to  be  acceptable  have  been 
progressively  circumscribed,  and  in  the 
last  30  years,  large-scale  coercive  inter- 
vention by  major  powers  has  been 
successful  only  within  their  respective 
contiguous  national  security  zones, 
where  power  gradients  and  political 
commitment  are  both  high.  Effective 
intervention  overseas  now  requires  an 
initial  favorable  balance  of  political 
forces  in  the  "host"  country,  as  well  as 
sufficient  weight  of  sustained  response. 
But  even  if  attitudes  had  not  changed, 
warships  would  no  longer  be  able  to 
serve  as  the  autonomous  wielders  of 
graduated  retribution.  The  specialized 
demands  of  modern  warfare  mean  that 
naval  units  now  lack  the  military  flexi- 
bility of  the  prewar  general  purpose 
cruiser,  with  its  numerous  guns  and 
comfortably  large  ship's  company. 
Meanwhile,  the  proliferation  of  sophisti- 
cated weapon  systems  means  that  no 
longer  are  warships  necessarily  invulner- 
able when  lying  offshore.  Sensors  may 
have  to  be  manned  continuously  with 
weapons  ready  at  standby  alert,  and  it 
may  be  hard  to  spare  a  landing  party 
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without  hazarding  one's  ship.  The 
modern  equivalent  of  the  cruiser  with 
its  landing  party  is  the  carrier  task  force 
and  its  marine  battalion  landing  team. 
But  while  the  political  effect  that  each 
could  achieve  may  be  comparable,  the 
political  stake  is  obviously  very  differ- 
ent. 

None  of  this  means  that  military 
intervention  by  sea  is  no  longer  likely  or 
possible.  But  it  has  placed  constraints 
on  the  almost  casual  use  of  force  which 
used  to  be  the  norm.  And  it  does  mean 
that  the  economic  and  political  costs  are 
likely  to  be  very  much  higher,  and  that 
the  chances  of  a  successful  outcome  are 
far  less.  However,  while  the  utility  of 
coercive  force  is  increasingly  in  ques- 
tion, the  threat  of  such  force  remains  a 
powerful  diplomatic  weapon.  Irrespec- 
tive of  whether  it  ultimately  achieves  its 
goals,  coercive  intervention  is  an  un- 
pleasant experience  for  the  target  coun- 
try, and  a  credible  threat  is  likely  to 
introduce  some  element  of  deterrence 
to  its  political  considerations. 

There  are  two  separate  calculations 
involved  in  assessing  the  level  of  capa- 
bility required  for  a  successful  interven- 
tion overseas.  First,  there  is  the  level 
and  type  of  force  which  is  to  be  brought 
to  bear  on  the  target  ashore,  whether  it 
be  naval  bombardment,  carrier  airstrike, 
or  men  and  tanks.  And  second,  there  is 
the  capability  required  to  get  such  a 
force  to  the  target  area  by  sea,  and  to 
sustain  offshore  operations  as  necessary. 
Our  concern  is  with  the  second  cate- 
gory, which  includes  the  possibility  that 
passage  may  be  deliberately  obstructed, 
and  may  require  the  use  of  force  to 
secure  such  passage.  The  policymaker 
will  want  to  know  the  political  costs  of 
such  ancillary  operations,  and  how  they 
compare  with  the  political  benefits  that 
the  major  intervention  is  supposed  to 
achieve. 

Maritime  intervention  is  a  complex 
subject,  and  I  therefore  begin  by  devel- 
oping a  discussion  framework  which 
allows    us    to    consider    the    level    of 


capabilities  and  the  types  of  cost  in- 
volved. I  then  look  at  the  major  opera- 
tional developments  and  their  likely 
effect  on  military  intervention  by  sea, 
before  turning  to  review  the  different 
types  of  intervention  and  why  they 
could  occur.  Finally,  I  consider  certain 
differences  between  the  Soviet  and  the 
U.S.  approaches  to  overseas  intervention. 

The  Use  of  the  Sea— A  Theoretical 
Framework.  The  sea's  strategic  quality 
derives  from  the  access  it  provides  to 
nonadjacent  areas.  Maritime  strategy  is 
therefore  about  the  use  of  the  sea;  using 
it  for  one's  own  advantage  and  pre- 
venting its  use  to  one's  disadvantage,  in 
peacetime  as  in  war.  This  navigational 
use  of  the  sea  breaks  down  into  two 
main  categories:  (1)  the  conveyance  of 
goods  and  people,  and  (2)  the  projec- 
tion of  military  force  against  targets 
ashore. 

The  first  category  of  use  covers 
seaborne  trade,  which  in  a  strategic 
context  spells  maritime  communica- 
tions. It  also  covers  the  movement  of 
military  cargoes  in  merchant  ships, 
although  this  shades  into  the  second 
category,  particularly  when  a  war  is 
actually  in  progress.  The  shading  is 
inevitable,  since  the  military  and  com- 
mercial uses  of  the  sea  form  a  con- 
tinuum. While  we  can  identify  what  is 
purely  military,  there  are  few  com- 
mercial cargoes  which  have  no  military 
value.  For  analytical  purposes,  there- 
fore, it  is  impractical  to  distinguish 
between  military  and  nonmilitary  uses 
of  the  sea,  except  in  the  broadest  terms, 
whereas  the  projection  of  force,  and  the 
conveyance  of  goods  and  people  are 
functionally  distinct. 

The  second  category  has  two  forms: 
the  traditional  one  of  bringing  military 
force  (actual  or  latent)  to  bear  on 
coastal  states;  and  the  deterrent  form  of 
targeting  distant  land  areas  with  nuclear 
weapons.  We  are  here  only  concerned 
with  the  traditional  form.  This  may 
involve  the  landing  of  troops  or  may  be 
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limited  to  standing  offshore  and  striking 
targets  with  shipborne  weapons  such  as 
guns,  missiles  or  aircraft. 

There  is  also  a  third,  instrumental 
category:  (3)  the  deployment  of  naval 
forces  in  order  either  (a)  to  prevent,  or 
(b)  to  secure  the  two  main  categories  of 
use.  We  all  know  that  certain  types  of 
naval  units  also  embody  the  capability 
for  projecting  force  ashore,  but  the 
analytical  distinction  between  categories 
(2)  and  (3)  is  worth  preserving.  It  serves 
to  emphasize  that  maritime  strategy  is 
wholly  about  the  use  of  the  sea  and 
only  incidentally  about  the  use  of  force 
at  sea.  Naval  forces  are  only  necessary 
to  the  use  of  the  sea  if  attempts  are 
being  made  to  prevent  it. 

The  ease  with  which  use  can  be 
prevented  depends  on  maritime  geog- 
raphy and  the  type  of  use  involved.  A 
waterway  (defined  as  any  stretch  of  sea 
used  for  passage)  can  be  described  in 
terms  of  its  geographic  characteristics, 
lying  somewhere  on  the  continuum 
between  narrow,  shallow  waters  and  the 
deep  ocean.  Narrow  waterways,  where 
ships  must  pass  close  to  shore-based 
weapons,  are  relatively  easy  to  obstruct, 
particularly  if  they  are  shallow  and 
hence  minable.  It  is  much  harder  to 
prevent  passage  across  an  ocean  water- 
way, out  of  range  of  land  and  with 
opportunities  for  evasive  routing.  By  the 
same  token,  different  types  of  use  in- 
volve different  capabilities  and  lengths 
of  time  at  risk.  It  is  usually  easier  to 
interrupt  a  flow  of  merchant  shipping, 
than  to  prevent  the  passage  of  a  naval 
task  force. 

As  a  general  rule,  it  is  also  easier  to 
prevent  the  use  of  the  sea  than  it  is  to 
secure  such  use.  This  is  partly  because 
the  means  of  preventing  use  are  not 
limited  to  naval  forces,  and  in  narrow 
waters  they  include  the  simple  block- 
ship,  the  mine  and  a  whole  range  of 
shore-based  weapons.  Naval  forces  are 
more  important  on  the  ocean  water- 
ways, the  submarine  being  the  most 
universal  long-range  weapon,  but  even 


here  the  task  of  preventing  use  can  be 
shared  by  land-based  strike  aircraft  and 
supported  by  satellite  and  shore-based 
surveillance  systems. 

However,  securing  the  use  of  the  sea 
against  opposition  remains  a  predomi- 
nantly naval  task,  at  least  the  military 
means  are  primarily  naval.  There  are,  of 
course,  other  ways  of  securing  use, 
including  diplomatic  pressure  and  eco- 
nomic sanctions. 

We  are  now  in  a  position  to  draw  a 
box  diagram,  plotting  the  type  of  water- 
way against  the  type  of  use,  and  in  each 
box  we  can  show  the  minimum  capa- 
bility needed  to  prevent  the  use  of  the 
sea  in  such  circumstances.  We  are  not 
able  to  show  the  level  of  capability 
needed  to  secure  the  use  of  the  sea, 
since  this  will  also  depend  on  the  type 
and  scale  of  opposition,  which  will  vary 
between  cases.  However,  we  can  show 
the  type  of  costs  which  will  be  incurred 
in  using  military  force  to  secure  the  use 
of  the  sea  against  opposition. 

These  costs  can  be  economic,  in  the 
sense  of  increased  demands  on  the 
domestic  economy  for  defense  expendi- 
ture; or  they  can  be  political  in  the 
sense  of  adversely  affecting  relations 
with  other  states.  The  type  of  cost  is 
determined  by  the  strategic  quality  of 
the  waterway.  In  the  case  of  narrow 
waters,  it  is  geopolitical,  in  the  sense 
that  it  stems  from  a  combination  of 
geographical  configuration  and  the 
political  control  of  the  adjacent  coasts. 
A  military  response  to  an  attempt  to 
prevent  passage  through  narrow  waters 
therefore  cannot  avoid  political  costs 
and  these  will  tend  to  be  heavy,  because 
it  will  usually  require  attacks  on  na- 
tional territory. 

The  strategic  quality  of  ocean  water- 
ways is  primarily  military,  and  stems 
from  the  reach  and  geographical  dis- 
tribution of  maritime  forces,  and  their 
relative  capabilities  in  the  encounter 
zone.  The  costs  of  the  military  response 
to  an  attempt  to  prevent  passage  across 
the  ocean  are  primarily  economic  and, 
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in  the  international  context,  the  re- 
sponse can  usually  be  contained  politi- 
cally, unless  it  becomes  essential  to 
attack  shore-based  support  facilities. 

Between  these  two  extremes  lie  those 
waterways  which  traverse  open  seas 
within  range  of  land-based  weapon  and 
surveillance  systems,  where  the  strategic 
quality  will  be  some  mix  of  military  and 
geopolitical,  and  the  costs  part  eco- 
nomic and  part  political. 

In  the  same  context  of  securing  use, 
there  is  a  distinction  to  be  made  be- 
tween the  "terminal"  and  "passage"  legs 
of  a  waterway.  Obviously,  the  terminal 
of  one  voyage  can  be  the  passage  of 
another,  and  the  distinction  will  lie  in 
the  mind  of  the  user.  But  it  is  somewhat 
akin  to  the  distinction  between  ends 
and  means  and,  depending  on  which 
applies,  it  influences  the  relative  ease 
with  which  use  can  be  prevented,  the 
range  of  options  open  to  the  user,  the 
costs  of  securing  use,  and  the  levels  of 
political  commitment. 

The  point  of  immediate  interest  is 
that  very  rarely  is  the  passage  leg  the 
only  route  between  two  terminals.  It  is 
therefore    usually    possible    to    divert 


round  obstructions  to  narrow  water- 
ways, and  although  ocean  waterways  are 
more  difficult  (because  the  obstructions 
are  mobile)  some  form  of  evasive  rout- 
ing is  often  practicable.  This  means  that 
there  is  usually  an  alternative  to  in- 
sisting on  passage,  and  consideration  can 
be  given  to  the  relative  costs. 

The  extra  distance  involved  in 
accepting  diversion  can  be  expressed  in 
time  and  money,  and  this  also  will 
translate  into  economic  and  political 
costs.  But  in  this  case,  the  political  costs 
will  reflect  lost  opportunities  to  influ- 
ence events,  or  the  inability  to  meet  an 
important  commitment.  Political  costs 
of  this  type  will  only  be  incurred  when 
timeliness  is  an  issue,  as,  for  example,  if 
it  involves  the  deployment  of  military 
force  in  response  to  a  sudden  crisis,  or 
the  supply  of  a  distant  battlefront  by 
sea  at  the  outbreak  of  a  war. 

Our  diagram  is  now  complete.  The 
boxes  for  Trade  in  the  Terminal  area 
have  been  left  blank  to  show  that  in 
most  cases  the  coastal  state  will  be 
concerned  to  secure  rather  than  pre- 
vent such  use  of  the  sea.  Where  local 
conflict  prevents  such  use,  Trade  and 
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Military  Supply  would  have  the  same 
indexes.  The  political  costs  of  securing 
use  in  Terminal  areas  are  not  shown, 
since  they  cannot  be  separated  from 
the  larger  costs  of  the  military  inter- 
vention. 

The  diagram  shows  the  minimum 
level  of  military  capability  needed  to 
prevent  use  in  the  different  situations. 
The  assessment  is  intuitive,  and  I  have 
arbitrarily  divided  military  capability 
into  six  levels,  reflecting  both  the  range 
to  which  violence  can  be  projected,  and 
the  degree.  Level  I  (the  highest)  implies 
the  capability  for  sustained  attack  on 
naval  forces  in  midocean,  and  is 
possessed  only  by  the  United  States 
and,  in  certain  sea  areas,  by  the  Soviet 
Union.  Level  II  implies  a  lesser  capa- 
bility which  could  attack  a  strong  naval 
force,  but  not  sustain  an  engagement. 
Britain  has  this  capability  in  much  of 
the  Atlantic,  and  China  is  moving 
towards  this  in  the  Asian-Pacific. 
Moving  to  the  bottom  end  of  the  scale, 
Level  VI  implies  the  ability  to  prevent 
the  passage  of  merchant  ships  through 
narrow  shallow  waters,  perhaps  using 
contact  mines  laid  by  junks  or  dhows 
and  protecting  them  from  being  swept 
with  field  artillery.  Level  V  would  be 
able  to  prevent  passage  through  less 
constricted  waters  and  might  include 
torpedo  and  gun-armed  coastal  patrol 
craft.  Levels  IV  and  III  lie  in  between 
these  two  pairs.  Level  IV  could  cover 
broader,  deep-water  straits  and  would 
include  missile-armed  craft  and  coastal 
installations,  and  a  measure  of  shore- 
based  air  support.  Level  III  implies  a 
greater  offshore  capability,  either  in- 
cluding submarines  or  else  reasonably 
effective  surface  forces,  backed  by 
shore-based  airstrike. 

These  descriptions  are  deliberately 
vague,  because  military  forces  tend  to 
be  unbalanced  and  do  not  lie  tidily 
along  a  smooth  continuum  of  capa- 
bility. The  levels  do  however  give  some 
idea  of  the  leverage  provided  by  mari- 
time   geography,    and    the    extent    to 


which  passage  can  now  be  controlled  by 
coastal  states  in  general,  and  straits 
states  in  particular. 

Operational  Developments.  Turning 
to  the  operational  factors  affecting 
maritime  intervention,  there  have  been 
significant  developments  in  four  main 
areas:  advances  in  weapons  technology, 
the  dispersion  of  weapon  systems 
among  nonindustrialized  states,  the 
Soviet  Navy's  shift  to  forward  deploy- 
ment, and  international  attitudes 
towards  the  rights  of  maritime  passage. 
The  last  of  these  is  of  a  different  kind  to 
the  other  three,  and  will  be  disposed  of 
first. 

(1)  Erosion    of    Rights    of    Passage. 

Since  the  first  two  U.N.  Conferences  on 
the  Law  of  the  Sea  in  1958  and  1960, 
there  has  been  a  remarkable  shift  in 
world  opinion  concerning  the  balance 
between  exclusive  and  inclusive  use  of 
the  sea.  In  1958,  the  "traditional  mari- 
time powers"  were  still  fighting  for  a 
3-mile  territorial  limit,  and  the  South 
Americans  claim  for  200  miles  was  seen 
as  preposterous.  In  1960,  the  com- 
promise proposal  for  a  6-mile  Territorial 
Sea,  with  an  additional  6-mile  Exclusive 
Fishing  Zone  failed  by  one  vote  to  get 
the  necessary  two-thirds  majority.  And 
yet  by  1974,  most  nations,  including 
the  major  maritime  pov/ers,  had  come 
to  accept  the  much  broader  concepts  of 
a  12-mile  Territorial  Sea  and  a  200-mile 
Exclusive  Economic  Zone,  and  argu- 
ment focused  on  the  scope  of  national 
jurisdiction  within  that  zone.  This 
tendency  has  been  reinforced  by  claims 
that  archipelagic  seas  should  be  con- 
sidered as  internal  waters,  and  that 
marine  pollution  could  threaten  the 
security  of  a  coastal  state.  The  domi- 
nating principle  of  "freedom  of  the 
seas"  has  now  been  seriously  eroded, 
and  specific  claims  have  undermined 
both  the  concept  and  the  right  of 
"innocent  passage"  through  territorial 
waters. 
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A  new  regime  of  "transit  passage" 
may  yet  emerge,  but  the  net  effect  of 
these  developments  has  been  to  make  it 
more  likely  that  in  the  future,  coastal 
states  will  challenge  or  even  deny  the 
right  of  passage  to  certain  categories  of 
ships  through  waters  coming  within 
their  various  jurisdictions.  It  is  also 
likely  that  such  action  will  be  seen  as 
legitimate  by  many  other  countries, 
including  perhaps  the  hundred  or  so 
members  of  the  Group  of  77.  Passage 
through  the  Suez  Canal  and  the  Straits 
of  Tiran  were  denied  to  Israel  in  the 
past,  and  would  serve  as  a  precedent  in 
the  future. 

(2)  Advances  in  Weapons  Tech- 
nology. Such  challenges  to  passage  will 
be  all  the  more  threatening  because  of 
advances  in  weapons  technology  and  the 
dispersion  of  sophisticated  systems 
among  coastal  states.  The  former  have 
enabled  quantum  jumps  in  such  funda- 
mental weapon  characteristics  as  range, 
accuracy,  pay  load  and  systems  reli- 
ability. These  have  been  matched  by  an 
exponential  increase  in  the  capabilities 
of  sensor  and  surveillance  systems. 

By  depriving  the  seas  of  their 
capacity  for  concealment,  the  improved 
surveillance  systems  have  simplified  the 
problems  of  ocean  interception  by  war- 
ships. They  can  also  provide  the  target 
location  data  which  allow  long-range 
weapon  systems  to  be  brought  to  bear. 
Tactical  systems  with  ranges  from  300 
miles  (cruise  missiles)  to  1,500  miles 
(aircraft)  have  been  in  service  since  the 
end  of  the  fifties,  but  the  emerging 
capability  to  strike  moving  targets  with 
ballistic  missiles  at  intercontinental 
ranges  is  introducing  a  new  dimension 
to  maritime  warfare.  As  long  ago  as 
1972,  the  Soviet  Union  claimed  that 
"naval  groupings"  were  targeted  by  the 
Strategic  Rocket  Forces,5  and  we  know 
that  they  are  developing  a  homing  re- 
entry vehicle  for  a  medium-range 
ballistic  missile.6  We  are  now  moving 
into  an  era  where  maritime  warfare  will 


be  fought  as  much  by  land-  as  sea-based 
weapon  and  sensor  systems,  and  it  is 
becoming  necessary  to  distinguish  be- 
tween the  "reach"  of  different  systems 
and  to  think  in  terms  of  "global"  and 
(for  want  of  a  better  term)  "local" 
systems.  In  the  middle  ranges,  such 
distinction  will  be  somewhat  arbitrary, 
but  it  becomes  clearer  if  we  allow  that 
"reach"  covers  response  time  as  well  as 
range.  Thus  an  IRBM  would  come 
within  global  systems,  while  a  medium- 
range  bomber  would  be  at  the  high  end 
of  the  local  systems.  Perhaps  more 
important  is  the  concept  that  "global" 
systems  are  of  a  kind  that  can  be 
launched  from  national  territory  (or 
from  a  strategically  located  submarine), 
to  strike  like  a  bolt  from  the  blue  at 
maritime  targets  in  distant  sea  areas, 
across  intervening  seas  or  territory, 
whereas  "local"  system  implies  a  more 
direct  relationship  between  adversaries. 
Global  systems  will  be  extremely  sophis- 
ticated and  expensive,  and  in  the  main 
they  are  likely  to  be  limited  to  the 
superpowers.  Several  components  for 
such  systems  are  already  in  service,  and 
it  seems  clear  that  the  Soviet  Union  (at 
least)  intends  to  adopt  an  integrated  "all 
arms"  approach  to  maritime  warfare. 

While  the  global  systems  introduce  a 
new  dimension,  improvements  in  local 
systems  have  been  equally  dramatic. 
The  main  instrument  has  been  the 
terminally  guided  cruise  missile,  which 
allows  a  patrol  craft  to  pack  the  punch 
of  a  battleship,  and  can  be  fitted  to 
aircraft,  surface  ship,  submarine  or 
coastal  defense  installation.  As  im- 
portant as  the  accuracy  and  payload  of 
this  weapon,  is  its  range.  This  not  only 
extends  a  coastal  state's  reach  seaward, 
but  the  greater  the  range,  the  smaller 
the  number  of  weapon  platforms 
needed  to  cover  a  given  sea  area  or 
stretch  of  coast. 

The  homing  cruise  missile  can  be  a 
deadly  weapon  against  an  undefended 
or  unalerted  target.  But  once  the  threat 
was     properly     assessed,     it     was 
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appreciated  that  in  many  ways  the 
cruise  missile  simplified  the  defense 
problem.  Early  missiles  were  transsonic, 
and  provided  a  reasonably  homogeneous 
target  which,  within  the  existing  state  of 
the  art,  could  be  shot  down  or  seduced. 
In  many  ways  this  compared  favorably 
with  the  previous  situation,  where  the 
weapon  was  a  torpedo,  shell  or  bomb, 
whose  flight  could  not  be  arrested. 
Effective  defense  was  therefore  predi- 
cated on  the  destruction  of  the  weapon 
platforms  (submarine,  surface  ship  or 
aircraft)  prior  to  weapon  launch,  which 
was  a  very  demanding  requirement.  The 
weakness  of  these  systems  had  been 
their  inaccuracy,  but  in  the  case  of 
bombs  and  shells,  this  can  now  be 
overcome  by  the  use  of  precision-guided 
munitions  (PGM),  which  home  on  the 
designated  target.  Of  course,  the  termi- 
nally guided  cruise  missile  remains  a 
serious  threat,  and  later  generations  are 
supersonic,  harder  to  detect  and  more 
difficult  to  decoy  or  shoot  down. 

So  far,  only  strike  systems  have  been 
referred  to,  but  there  have  also  been 
considerable  advances  in  counterstrike  or 
"protect"  systems.  These  include  elec- 
tronic countermeasures  (ECM),  image 
masking  and  so  forth,  as  well  as  weapons 
designed  primarily  for  shipboard  self- 
defense.  We  have  here  the  classic  contest 
between  attack  and  defense,  and  up  to 
now  it  has  been  fairly  evenly  matched. 
But  the  advent  of  the  tactical  ballistic 
missile  and  the  prospect  that  it  may  be 
mounted  in  surface  ship,  submarine  and 
ashore  for  use  against  maritime  targets, 
raises  the  requirements  for  shipboard 
self -protection  to  new  levels  which  will 
be  hard  to  achieve.  These  ballistic  strike 
systems  will  be  expensive  and  therefore 
reserved  for  high-value  targets,  but  it  does 
prompt  the  question  of  whether  tradi- 
tional surface  warships  will  be  able,  in  the 
future,  to  survive  in  a  hostile  maritime 
environment. 

(3)  Dispersion  of  Weapon  Systems 
Among     Coastal     States.     These    high 


technology  developments  relate  mainly 
to  confrontations  between  the  two 
superpowers  in  the  context  of  general 
war.  But  since  1955,  the  industrialized 
powers  have  provided  a  steady  supply  of 
sophisticated  weapons  to  emerging 
nations.  Whatever  the  motives  behind 
this  supply,  the  effect  has  been  to 
increase  the  ability  of  these  nations  to 
defend  themselves  against  external  inter- 
vention and,  in  several  cases,  to  prevent 
the  use  of  their  coastal  seas.  As  an 
indicator  of  the  latter  capability,  by 
1976  about  23  nonindustrialized  states 
had  been  supplied  with  missile-armed 
surface  units  (or  missile  systems  for 
retrofitting),  10  by  the  Soviet  Union 
and  13  by  the  West;  14  such  states  had 
been  supplied  with  submarines,  4  by  the 
Soviet  Union  and  10  by  the  West,  6  of 
the  latter  being  in  South  America.7 
These  are  by  no  means  the  only  type  of 
weapon  which  can  be  used  to  prevent 
the  use  of  the  sea,  and  besides  other 
naval  forces  like  torpedo  boats  and 
gun-armed  surface  units,  there  is  the 
whole  range  of  shore-based  systems  such 
as  aircraft,  missiles  and  coastal  batteries, 
and  fixed  obstructions  such  as  mines. 
And  all  these  weapons  are  being  pro- 
gressively upgraded.  In  the  case  of  sup- 
plies from  the  West,  this  is  largely  for 
commercial  reasons.  In  the  case  of 
Russia,  this  is  a  byproduct  of  her 
economic  system,  which  allocates  a 
fixed  share  of  resources  to  weapons 
procurement,  resulting  in  the  periodic 
replacement  of  all  equipment  by  im- 
proved versions.  In  this  context,  the 
Soviet  SS-N-3  300-mile  surface-to- 
surface  antishipping  cruise  missile  will 
be  superseded  by  the  end  of  the  seven- 
ties, and  may  become  available  for 
selective  supply  to  client  states  for  coast 
defense  purposes. 

The  supply  of  weapons  is  one  thing, 
their  effective  use  is  another,  and  this  is 
why  maritime  geography  plays  such  an 
important  role  in  determining  a  coastal 
state's  ability  to  prevent  the  use  of  its 
waters.     It     requires     an    experienced 
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submarine  commander  to  bring  a  diesel 
boat  within  torpedo  range  of  a  target  in 
open  waters.  And  while  range  is  not  so 
great  a  problem  to  missile-armed  patrol 
craft,  they  are  very  exposed  to  counter- 
attack when  away  from  the  cover  of 
land,  and  the  state  of  the  sea  affects 
their  operational  performance.  Mines 
are  a  cheap  and  simple  way  of  pre- 
venting use,  but  they  can  only  be  laid  in 
relatively  shallow  depths,  and  are  only 
effective  if  they  cannot  be  circumvented 
or  swept,  factors  which  depend  largely 
on  the  breadth  of  the  waters. 

There  is  also  the  complex  matter  of 
what  is  needed  for  a  nation  to  maintain 
and  operate  the  weapons  it  possesses. 
We  have  the  example  of  the  buildup  and 
decline  of  Indonesia's  Navy,  and  the 
limited  effectiveness  of  the  Egyptian 
force,  even  though  both  nations  have  a 
seafaring  tradition.  The  rapid  deteriora- 
tion of  the  Indonesian  Navy  was  mainly 
a  failure  of  maintenance,  the  lack  of 
spare  parts  being  a  subsequent  cause, 
and  this  underlines  the  problems  of 
keeping  complex  equipment  opera- 
tional, particularly  in  hot  and  humid 
climates.  When  this  is  coupled  with  such 
evidence  as  the  apparent  superiority  of 
Israeli  pilots  over  their  Egyptian 
opponents,  one  begins  to  ask  whether  a 
country  requires  some  minimal  techno- 
logical base  in  order  to  make  effective 
use  of  the  latest  weapons.  On  the  other 
hand,  North  Vietnamese  air  defense 
units  inflicted  heavy  casualties  on  the 
latest  American  aircraft,  which  suggests 
that  perhaps  it  is  as  much  a  matter  of 
priorities  and  commitment,  as  of  innate 
capability.  Meanwhile,  the  trend  in 
weapon  design  appears  to  be  towards 
increasing  internal  sophistication, 
matched  by  a  greater  simplicity  in 
operation  and  maintenance,  and  this 
may  come  to  compensate  for  the  tech- 
nological constraints. 

(4)  The  Soviet  Navy's  Shift  to  For- 
ward Deployment.  The  fourth  major 
development  has  been  the  Soviet  Navy's 


shift  to  forward  deployment.  Although 
this  has  received  the  most  publicity,  in 
practical  terms  it  seems  to  have  had 
little  real  effect  on  either  the  capability 
or  the  willingness  of  the  West  to  use 
their  navies  in  support  of  military  inter- 
vention overseas.  If  anything,  the  last  10 
years  has  seen  an  increase  in  such 
activity.  The  presence  of  Soviet  naval 
units  in  distant  sea  areas  must  obviously 
introduce  a  complicating  factor  to  U.S. 
plans  and  impose  costs  in  terms  of 
higher  states  of  readiness  and  increased 
surveillance  requirements.  But  it  has 
certainly  not  prevented  America  from 
active  naval  intervention,  as  we  saw  in 
the  Jordanian  crisis  in  1970,  the  Indian 
Ocean  deployments  in  1971  and  1973, 
both  Arab-Israeli  conflicts  and  through- 
out the  war  in  Vietnam.  Commentators 
who  insist  to  the  contrary  tend  to 
disregard  the  rise  of  nationalism,  the 
Western  withdrawal  from  empire,  and 
the  diminishing  utility  of  coercive  inter- 
vention, and  they  ascribe  the  results  of 
these  historical  trends  to  the  presence  of 
a  few  Soviet  warships.  Given  the  oppor- 
tunities, Soviet  gains  have  been  re- 
markably few. 

It  is  now  generally  accepted  that  the 
primary  determinant  of  the  Soviet  de- 
cision that  their  navy  should  shift  to 
forward  deployment,  was  the  sharp 
acceleration  in  strategic  weapons  pro- 
curement, ordered  by  President  Ken- 
nedy on  taking  office,  and  the  marked 
increase  in  the  emphasis  on  sea-based 
systems.  This  generated  a  Soviet  require- 
ment to  deploy  a  counter  against  this 
threat  to  Russia  from  the  "maritime 
axes,"  and  resulted  in  the  radical  re- 
structuring of  the  Soviet  Navy. 

The  carrier  threat,  which  had  been 
the  Soviet  Navy's  primary  concern  since 
1955,  yielded  precedence  to  the  threat 
from  Polaris,  and  since  1961,  anti- 
submarine warfare  (ASW)  has  received 
top  priority  in  research  and  develop- 
ment and  in  warship  design.  Between 
1957-1967,  naval  new  construction 
entering   service    was   heavily  oriented 
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towards  the  antisurface  role,  with  SSM 
as  the  primary  weapon.  Since  1967,  the 
emphasis  has  swung  sharply  to  ASW, 
with  additional  priority  being  given  to 
self-protection  weapon  systems  on  the 
larger  surface  ships.  Except  for  one  class 
of  four  ships  (the  rump  of  a  cancelled 
program),  all  new  construction  major 
surface  units  which  have  entered  service 
since  1962  are  now  designated  by  the 
Russians  as  large  antisubmarine  ships, 
the  Moskva  and  Kiev  classes  being  called 
antisubmarine  cruisers.  Two  older 
classes  of  SSM-armed  surface  ships  have 
undergone  major  conversion  and  have 
been  redesignated  as  large  antisubmarine 
ships.  U.S.  officials  now  refer  to  both 
Moskva  and  Kiev  as  "ASW  carriers,"  and 
they  have  also  acknowledged  that  the 
missile  launcher  tubes  in  Kara  (called  a 
cruiser  in  the  West)  carry  antisubmarine 
weapons  and  not  SSM,  as  had  previously 
been  thought.  I  assess  that  this  also 
applies  to  the  other  three  classes  of  new 
construction  large  antisubmarine  ships, 
which  have  entered  service  since  1966.8 
Despite  the  shift  to  forward  deploy- 
ment, the  Soviets  are  still  building  a 
navy  for  a  narrowly  defined,  defensive 
mission,  tailored  for  general  war.  If 
anything,  this  tendency  is  likely  to 
increase  as  they  continue  striving  to 
develop  an  effective  counter  to  Polaris, 
Poseidon  and  then  Trident.  The  con- 
struction of  distant-water  surface  war- 
ships proceeds  at  a  modest  pace -about 
two  cruiser-size  and  two  destroyer-size 
large  antisubmarine  ships  a  year,  and  an 
ASW  carrier  every  two -and  one  has  the 
impression  of  an  interim  expedient, 
while  the  final  answer  to  the  problem  is 
being  developed.  Submarines  are  a  dif- 
ferent matter  and  nuclear  construction 
proceeds  remorselessly  at  10  units  a 
year,  while  a  new  diesel  program  is  also 
underway.  The  Soviet  submarine  force 
now  comprises  the  primary  antisurface 
capability  and  SSM-armed  submarines 
operate  in  company  with  Soviet  surface 
forces.  This  makes  a  powerful  team, 
but  its  capabilities  lie  at  the  high  end 


of  the  spectrum  of  force  and  it  lacks 
any  projection  capability. 

Although  the  presence  of  Soviet 
naval  forces  in  distant  sea  areas  increases 
the  possibility  of  their  use  to  hamper 
Western  military  intervention,  the  past 
10  years  provide  evidence  of  Soviet 
caution  on  this  score.  Of  greater  signifi- 
cance is  the  future  role  of  the  new 
global  weapon  systems,  and  their  poten- 
tial as  a  deterrent  to  such  operations. 

The  overall  effect  of  these  develop- 
ments in  the  law  of  the  sea,  advances  in 
weapon  technology  and  proliferation  of 
sophisticated  weapon  systems,  has  been 
to  make  the  sea  a  much  more  complex 
and  potentially  hostile  operating  en- 
vironment. Attempts  to  prevent  use 
have  become  more  likely,  and  the 
capability  to  do  so  is  much  more  wide- 
spread. The  near  monopoly  of  naval 
power  enjoyed  by  the  West  during  the 
first  two  postwar  decades  has  been 
steadily  eroded.  The  reach  of  coastal 
states  is  being  progressively  extended 
and  regional  navies  are  beginning  to 
emerge  in  such  areas  as  the  Arabian  and 
China  Seas,  and  the  western  South 
Atlantic.  These  developments  do  not 
imply  that  the  U.S.  Navy  will  lack  the 
capability  to  project  military  power  in 
distant  parts  of  the  world,  or  to  secure 
the  use  of  the  sea  for  such  purposes.  Its 
ships  were  designed  for  war  with  Russia 
and  should  be  able  to  operate  in  the 
face  of  Soviet  hand-me-downs  and  sub- 
optimal  Western  systems.  But  it  does 
mean  that  the  deployment  of  naval 
forces  will  need  to  be  less  of  an  instinc- 
tive reaction  and  will  have  to  take  more 
factors  into  account,  including  the 
possibility  of  losses.  It  also  means  that 
self-protection  systems  will  need  to  be 
given  higher  priority  in  each  ship's 
weapons  outfit. 

The  Costs  of  Military  Intervention  by 
Sea.  Military  intervention  can  be  coer- 
cive or  supportive.9  The  distinction  is 
not  entirely  clear-cut,  since  in  the  case 
of   supportive    intervention,   the   other 
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party  can  claim  he  is  being  coerced  (e.g., 
North  Vietnam),  and  in  a  coercive  inter- 
vention, a  third  party  may  be  supported 
indirectly  (e.g.,  Pakistan  in  the  1971 
Bangladesh  war).  The  distinction  is, 
however,  useful,  because  of  the  differ- 
ent levels  of  capability  required  for  the 
different  types  of  intervention,  both  on 
land  and  at  sea. 

The  proximate  aim  of  maritime  inter- 
vention is  either  to  secure  the  use  of  the 
sea,  or  to  prevent  its  use.  Preventing  use 
is  a  relatively  simple  concept  and  we 
have  as  examples  the  U.S.  blockade  of 
Cuba  in  1962,  the  mining  of  Hanoi  in 
1972,  and  Britain's  Beira  patrol  aimed 
at  Rhodesia.  These  were  all  coercive.  A 
supportive  intervention  of  this  type  is 
the  Guinea  Patrol,  established  by  the 
Soviet  Navy  in  November  1970,  to 
discourage  further  seaborne  attacks  on 
Conakry.  Except  for  the  Cuban  block- 
ade, all  these  interventions  were  by 
nonadjacent  powers. 

(1)  The  Terminal  Area.  The  concept 
of  securing  the  use  of  the  sea  is  more 
complex,  raising  the  question  of  "use 
for  what?"  and  sending  us  back  to  the 
categories  in  our  box  diagram.  Focusing 
first  on  the  projection  of  force  ashore  in 
the  terminal  area,  we  need  to  distinguish 
between  coercive  and  supportive  inter- 
vention, and  to  know  whether  or  not 
ground  forces  are  involved.  In  the  case 
of  coercive  intervention,  the  maritime 
environment  will  be  hostile  and  where 
troops  have  to  be  landed  and  kept 
supplied  by  sea,  it  will  be  necessary  for 
the  Navy  to  secure  command  of  the 
offshore  zone  and  to  be  responsible  for 
air  superiority,  until  airfields  are  estab- 
lished ashore.  In  constricted  waters,  the 
need  to  cauterize  possible  threats  and 
forestall  a  surprise  attack,  will  inevitably 
incur  additonal  political  costs,  particu- 
larly if  other  states  are  close  set,  as  for 
example  in  the  Persian  Gulf.  However,  if 
coercive  intervention  is  limited  to 
"punishment"  by  strikes  from  ships 
lying  offshore,  effective  force  defense 


systems  may  be  all  that  is  necessary, 
unless  faced  by  a  strong  opponent  and 
unfavorable  geography. 

Supportive  intervention  is  a  very 
different  matter,  involving  much  lower 
risks  and  costs,  even  when  ground  forces 
are  engaged.  The  presence  of  a  friendly 
coastline  and  the  availability  of  shore 
facilities  for  coastal  surveillance  systems 
and  air  support  are  important  assets. 
When  ground  forces  are  not  involved, 
the  Navy's  role  is  to  bring  prepackaged 
firepower  to  bear  on  the  area  of  con- 
flict. At  the  present  time,  this  mainly 
involves  airborne  systems,  and  these  can 
be  used  in  various  ways  ranging  from  air 
defense  to  reconnaissance  and  close 
ground  support,  with  the  carrier  serving 
as  an  offshore  airfield.  But  the  advent  of 
precision-guided  weapons  and  rocket- 
aided  shells  may  mean  that  gunfire 
support  from  surface  ships  will  gain  a 
new  lease  of  life. 

Involvement  by  three  or  more  parties 
in  the  terminal  area  is  becoming  increas- 
ingly likely.  When  support  is  being  given 
to  one  side  of  a  local  conflict,  the 
temptation  for  the  other  side  to  attack 
the  intervenor  is  very  strong.  Whether 
this  temptation  is  kept  in  check  will 
depend  on  the  other  side's  capability  for 
effective  action,  its  fear  of  the  conse- 
quences, and  any  external  political  con- 
straints which  may  exist.  Western  "sanc- 
tuary" theory  has  never  been  very  per- 
suasive and  the  spread  of  potent 
weapons,  the  existence  of  leaders  like 
Qdaffi  and  Amin,  and,  where  subma- 
rines and  missiles  are  concerned,  the 
difficulties  of  pinning  down  responsi- 
bility, all  combine  to  make  it  unwise  for 
major  powers  to  assume  that  smaller 
nations  whose  interests  are  threatened, 
will  not  dare  to  retaliate.  Outside 
powers  who  are  not  parties  to  the  local 
dispute  may  also  become  involved.  For 
example,  the  emerging  regional  powers 
may  react  against  external  intrusion  into 
an  area  where  they  themselves  are  com- 
peting for  influence.  But  the  more 
interesting  case  is  involvement  by  other 
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superpowers,  and  the  prospects  for  this 
type  of  confrontation  and  its  conse- 
quences are  discussed  in  the  following 
section. 

So  much  for  the  terminal  area.  But 
to  intervene,  one  must  first  get  there  in 
time  to  achieve  one's  purpose,  and  then 
if  necessary  sustain  the  operation  by 
sea.  This  brings  us  to  the  question  of 
securing  passage. 

(2)  Securing  Passage.  Narrow  waters 
or  straits  offer  the  best  opportunities 
for  obstructing  passage,  and  ignoring  the 
question  of  plausibility  for  the  moment, 
we  can  consider  what  ought  to  be  done 
to  secure  use,  should  that  happen. 
Ideally,  the  answer  should  stem  from  a 
comparison  of  the  political  costs  and 
benefits  of  the  possible  courses  of 
action.  We  start  with  the  political  gains 
that  are  supposed  to  accrue  from  the 
main  military  intervention  in  the  termi- 
nal area.  Against  this  we  set  the  political 
costs  of  insisting  on  passage  through  the 
narrow  waterway  against  the  wishes  of 
the  littoral  state(s),  which  may  involve  a 
subsidiary  military  intervention.  And  if 
there  is  an  alternative  way  of  getting  to 
the  terminal  area,  we  assess  the  political 
and  economic  costs  of  accepting  such  a 
diversion. 

The  political  costs  of  forcing  passage 
must  depend  on  the  particular  circum- 
stances, but  to  some  extent  it  will 
reflect  the  bloodiness  of  the  battle.  This 
will  stem  from  military  factors  such  as 
relative  capabilities,  distance  from  land, 
length  of  time  within  range  of  attack, 
capacity  for  point  defense,  depth  of 
water,  the  likelihood  of  third-party 
intervention  and  the  type  of  land-based 
weapons  available  to  the  littoral  state. 
There  is  also  the  type  of  use.  It  is  one 
thing  to  burst  through  deepwater  straits 
with  a  carrier  group;  it  is  another  to 
laboriously  sweep  a  passage  through 
mined  waters  within  artillery  range  of 
land;  and  to  secure  a  continuous  flow  of 
shipping  through  hostile  narrow  waters 
is  very  hard  to  achieve,  and  probably 


requires  that  key  points  on  the  coast  be 
occupied.  One  can  postulate  a  general 
relationship  between  the  costs  of 
forcing  a  passage  in  peacetime,  and  the 
depth  and  width  of  the  waterway  and 
the  time  in  transit.  To  force  a  long 
passage  through  narrow,  shallow  waters 
is  likely  to  have  high  political  costs, 
which  stem  mainly  from  the  need  to 
take  action  against  the  national  territory 
of  the  littoral  states. 

(3)  Accepting  Diversion.  Setting 
aside  questions  of  "prestige"  and 
"precedent,"  the  costs  of  accepting 
diversion  will  depend  on  the  extra  dis- 
tances involved.  This  can  be  expressed 
in  time  and  money,  and  will  translate 
into  economic  and  political  costs.  In 
most  cases,  the  costs  will  be  predomi- 
nantly economic  (although  these  may 
have  domestic  implications),  but  ex- 
ternal political  costs  will  be  incurred  in 
a  time-urgent  situation.  Russia  would  be 
faced  with  such  a  situation  in  the  event 
of  war  with  China,  since  she  would 
almost  certainly  have  to  supply  her  Far 
Eastern  front  by  sea.  The  length  of  the 
delay  before  the  regular  flow  of  supplies 
began  to  arrive  in  the  Far  East  would  be 
directly  related  to  the  length  of  passage, 
and  Russia  has  a  vital  interest  in  en- 
suring that  the  shortest  route  (Suez 
Canal  and  Malacca  Strait)  is  not  ob- 
structed. The  next  shortest  route  (via 
Panama)  is  half  as  long  again.  In  the  case 
of  the  United  States,  it  is  more  likely  to 
involve  the  reactive  deployment  of  a 
carrier  force  from  the  Pacific  into  the 
Indian  Ocean,  in  circumstances  where 
the  fate  of  a  client  regime  depends  on 
support  arriving  within  a  limited  period 
of  time.  But  in  this  example,  the  politi- 
cal costs  can  be  translated  into  eco- 
nomic costs  in  the  longer  run.  If  it  were 
essential  to  be  able  to  intervene  in  both 
the  Indian  Ocean  and  the  Western 
Pacific,  extra  carriers  could  be  procured 
and  deployed  on  both  sides  of  the 
archipelagic  barrier. 

In  all  other  circumstances,  time  and 
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distance  can  usually  be  translated  into 
dollars  and  cents  straightaway.  In  pre- 
planned military  interventions,  the  extra 
distance  can  be  covered  by  looking 
ahead  and  sailing  earlier.  Cyclical  de- 
ployments like  Polaris  patrols  can  be 
handled  by  increasing  the  number  of 
units,  reducing  time  in  rest  and  main- 
tenance, or  changing  crews  in  the  for- 
ward area.  Continuous  flow  operations 
like  logistic  support  and  military  supply 
can  be  met  by  placing  additional  bot- 
toms in  the  shipping  pipeline. 

We  cannot  rule  on  the  comparative 
cost-benefit  balance  without  knowing 
the  particular  circumstances.  But  it 
would  seem  that  when  timeliness  is  not 
a  problem  and  when  an  alternative  route 
exists,  even  if  it  is  twice  as  long,  the 
costs  of  accepting  a  diversion  while 
negotiating  the  use  of  a  waterway,  are 
likely  to  be  considerably  less  than  those 
incurred  in  forcing  passage.  Even  when 
time  is  critical  the  costs  must  be 
weighed  carefully  against  the  benefits  to 
be  achieved  at  the  far  end. 

For  the  same  general  reasons,  the 
denial  of  passage  to  commercial 
shipping  will  rarely  justify  the  costs  of 
military  intervention.  Not  only  can  the 
merchant  ships  usually  be  diverted,  but 
it  is  also  possible  to  send  the  goods  by 
other  means  such  as  pipeline,  rail  or 
road.  Where  shipping  continues  to  be 
used,  it  is  the  relative  increase  in  dis- 
tance which  is  important  and  its  effect 
on  shipping  costs  as  a  share  of  the  final 
price  of  the  product.  It  is  hard  to 
generalize  about  this,  because  although 
there  is  a  direct  relationship  between 
the  length  of  passage  and  the  cost  of 
providing  shipping  services,  the  extent 
to  which  the  price  of  shipping  actually 
reflects  these  costs  varies  between 
trades.  However,  shipping  represents  a 
comparatively  small  proportion  of  the 
total  cost  of  imports,  and  as  a  general 
rule,  the  effect  of  making  a  major 
diversion  is  likely  to  be  no  greater  than 
the  effect  of  normal  fluctuations  in 
commodity  prices  and  charter  rates.  For 


example,  if  we  postulate  that  all  the 
straits  through  the  Indonesian  Archi- 
pelago are  closed,  and  all  shipping  from 
the  Indian  Ocean  has  to  pass  south 
about  Australia,  and  then  make  the 
worst  case  assumptions  about  freight 
rates,  this  would  only  raise  the  cost  of 
living  in  Japan  by  under  1  percent.10 
And  yet  40  percent  of  Japan's  imports 
normally  pass  through  these  straits,  in- 
cluding 80  percent  of  her  oil.  There 
would,  of  course,  be  some  dislocation  of 
supplies  while  the  first  ships  steamed 
the  longer  routes,  but  there  are 
numerous  examples  of  how  rapidly 
international  trade  adapts  to  new 
circumstances,  and  dislocations  are 
likely  to  be  temporary. 

(4)  Obstructions    to    Passage.    How 

likely  is  it  that  littoral  states  would  seek 
to  prevent  the  use  of  narrow  water- 
ways? In  most  cases,  they  have  a  vested 
interest  in  the  continuous  flow  of  trade 
and  shipping  through  these  waters,  and 
their  economies  would  be  damaged  by  a 
prolonged  diversion.  The  closest  prece- 
dent is  the  blocking  of  the  Suez  Canal 
by  Egypt  in  1956,  but  this  was  in 
response  to  an  Anglo-French  assault. 
Littoral  states  may  wish  to  use  their 
monopoly  power  to  extract  rent  from  a 
geographical  asset,  and  might  threaten 
various  restrictions  if  their  demands 
were  not  met.  But  so  far  their  position 
in  this  regard  has  been  moderate,  re- 
flecting reasonable  concerns  for  the 
dangers  inherent  in  the  passage  of  very 
large  crude  carriers  and  comparable 
ships  through  narrow  waters,  and  the 
devastation  it  could  cause  to  their 
shores.  In  this  they  can  expect  a  fair 
amount  of  international  support.  But 
there  would  be  little  for  a  general  toll 
on  all  types  of  cargo,  because  most 
countries  now  have  a  vested  interest  in 
lower  shipping  costs.  An  unprovoked 
attempt  to  hoid  the  international 
community  to  ransom  by  preventing  use 
of  such  waterways  would  be  bound 
to   leave   the   littoral  states  worse   off 
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than  when  they  started,  and  undoubt- 
edly they  appreciate  this. 

Provocation  is  another  matter.  Na- 
tional sovereignty  is  such  a  sensitive 
attribute  among  newly  emergent  nations 
that  its  infringement  would  be  accepted 
as  due  cause  by  many  of  the  less 
developed  countries,  even  if  their  conse- 
quential actions  damaged  their  immedi- 
ate interests.  For  this  reason,  the  pas- 
sage of  warships,  amphibious  forces  and 
military  supplies  falls  into  a  different 
category  to  normal  trade,  particularly 
when  the  forces  are  intended  for  use 
against  some  friend  of  the  littoral  state, 
or  in  support  of  some  enemy.  We  have 
seen  the  use  of  the  oil  weapon  to  bring 
pressure  on  Western  nations  during  the 
Arab-Israeli  war,  which  had  tactical  as 
well  as  strategic  consequences.  Denial  of 
passage  through  strategic  waterways 
could  be  used  in  the  same  way.  Whether 
it  would  is  another  matter.  Turning  off 
the  oil  did  no  damage  to  the  supplying 
countries;  rather  the  reverse.  But  a 
littoral  state  which  sought  to  prevent 
the  passage  of  U.S.  forces  would  have  to 
assume  that  its  territory  would  be 
attacked.  While  it  is  true  that  not  all 
states  speak  the  language  of  interest, 
and  that  when  international  passions  are 
roused,  reactions  tend  to  be  unpredict- 
able, that  would  still  be  a  heavy  price  to 
pay  in  support  of  a  distant  state  and  the 
diffuse  aims  of  a  loose  ideological  bloc. 

The  degree  of  political  commitment 
is  central  to  the  use  of  force,  which  is 
why  attempts  to  prevent  the  passage  of 
military  supplies  are  more  likely  in  the 
terminal  area.  The  absence  of  such 
attempts  in  the  past  probably  reflects  a 
lack  of  capability  rather  than  the  will  to 
make  the  attempt.  And  in  the  case  of 
Vietnam,  it  seems  likely  that  the  Soviet 
Union  did  not  wish  to  jeopardize  her 
maritime  supply  line  to  Haiphong,  lest 
Hanoi  be  forced  to  rely  on  overland 
support  from  China.  However,  the  U.S. 
mining  of  Haiphong  has  now  "legiti- 
mized" a  whole  new  range  of  actions  in 
the  terminal  area,  and  in  future  conflicts 


the  client  state  may  be  provided  with 
the  means  to  interfere  with  the  ship- 
ment of  military  supplies. 

This  leads  to  the  question  of  whether 
military  intervention  is  likely  against  the 
ocean  waterways.  To  start  with  the 
more  general  case  of  international  trade, 
it  is  sometimes  argued  that  because  the 
West  is  so  dependent  on  the  shipment  of 
oil  from  the  Middle  East,  therefore  the 
Soviet  Union  will  be  tempted  to  attack 
the  line  of  supply;  this  is  a  modern 
variant  of  the  more  venerable  bogey 
that  because  Europe  depends  heavily  on 
imports,  therefore  it  would  be  in 
Russia's  interests  to  initiate  submarine 
commerce  war  in  the  North  Atlantic. 
This  is  a  classic  example  of  the  fallacy 
that  what  hurts  oneself  must  help  one's 
enemy,  and  can  be  shown  to  be  im- 
plausible for  a  whole  range  of  reasons. 
Outside  the  circumstances  of  world  war, 
it  is  near  impossible  to  identify  circum- 
stances in  which  it  would  be  in  the 
Soviet  Union's  interests  to  initiate 
commerce  war,  least  of  all  in  the 
Arabian  Sea.  The  reasons  range  from 
comparative  military  capability  to 
political  and  economic  costs  and  al- 
ternative instruments  of  policy,  and 
include  Russia's  own  interest  in  mari- 
time stability  and  freedom  of  the  seas, 
which  still  remain  largely  within  the  gift 
of  the  West. 1 1  In  general,  the  diffuse 
nature  of  international  seaborne  trade  is 
its  own  best  protection,  since  most 
nations  have  an  interest  in  the  principle 
of  safe  passage  for  merchant  ships  in 
peacetime.  Meanwhile,  as  the  number  of 
national  merchant  fleets  grows,  so  too 
does  the  extent  to  which  all  ships  are  in 
hostage  to  each  other. 

The  shipment  of  military  supplies  is  a 
different  matter.  So  far,  the  convention 
has  been  observed  that  attacks  on  the 
lines  of  supply  have  been  limited  to  the 
territory  and  coastal  waters  of  the  pri- 
mary belligerents  or  client  states.  With 
the  growing  number  of  states  possessing 
submarines,  it  is  not  certain  that  this 
convention  will  hold.  The  United  States 
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went  close  to  breaching  it  during  the 
Cuban  missile  crisis,  but  this  could  be 
justified  by  the  nature  of  the  Soviet 
initiative,  and  on  the  grounds  that  Cuba 
was  within  the  American  national 
security  zone.  But  the  latter  justifica- 
tion can  be  claimed  by  China  in  its 
adjacent  sea  areas,  and  it  now  has  a 
force  of  more  than  70  submarines. 
While  the  midocean  interdiction  of  mili- 
tary supply  lines  remains  unlikely,  the 
probability  is  therefore  increasing  that 
they  will  be  liable  to  attack  or  other 
forms  of  interference  as  they  near  the 
terminal  areas. 

Maritime  Intervention  and  the  Super- 
powers. 

(1)  The  United  States.  Russia  and 
America  have  somewhat  different 
approaches  to  overseas  intervention, 
both  in  their  historical  experience  and 
in  their  current  assessments.  I  will  not 
dwell  on  the  American  case  except  to 
note  that  she  was  both  the  offspring  and 
the  inheritor  of  Western  attitudes,  ex- 
perience and  tradition  in  this  area,  to 
which  she  then  added  her  own.  Since 
the  end  of  the  19th  century,  the  U.S. 
Navy  has  been  an  important  instrument 
of  policy,  an  instrument  whose  poten- 
tial was  vastly  increased  by  its  develop- 
ment during  World  War  II.  America 
ended  the  war  as  the  world's  paramount 
power,  with  a  Navy  second  to  none  and 
soon  found  herself  at  the  head  of  a 
Western  maritime  coalition  which  had  a 
virtual  monopoly  of  seapower,  and  this 
was  used  to  some  effect  in  the  following 
decades.  The  U.S.  Navy  includes  an 
organic  Air  Force  which  for  a  long  time 
was  the  third  largest  in  the  world  (after 
the  USAF  and  the  Soviet  force),  and  a 
Marine  Corps  which  is  larger  and  better 
armed  than  most  national  armies.  The 
"peacetime"  employment  of  naval 
forces  has  been  a  dominant  considera- 
tion and  has  generated  its  own  substan- 
tial force  requirements.  During  the 
past  30  years  there  has  probably  been 


a  greater  use  of  navies  in  this  way  than 
at  any  comparable  period. 

(2)  The  Soviet  Union.  Russian  naval 
history  goes  back  to  before  America 
gained  her  independence.  But  tradi- 
tionally, the  navy  has  been  seen  as  an 
expensive  necessity,  rather  than  as  an 
instrument  of  worldwide  policy.  From 
the  first  half  of  the  19th  century, 
Russia's  naval  policy  was  increasingly 
dominated  by  the  requirement  to  de- 
fend four  widely  separated  fleet  areas 
against  maritime  powers  who  could  con- 
centrate their  forces  at  will.  This  same 
attitude  persists  in  the  present-day 
Soviet  Union,  where  the  defense  estab- 
lishment is  dominated  by  ground  force 
officers  and  where  there  appear  to  be 
considerable  doubts  about  the  value  of 
military  intervention  overseas.  This  is 
reflected  in  the  shape  of  the  Soviet 
Navy,  which  lacks  a  distant-water  inter- 
vention capability  and  is  structured  for 
the  war-related  task  of  posing  a  perma- 
nent counter  to  the  West's  seaborne 
strategic  delivery  systems.  The  primary 
maritime  instrument  of  foreign  policy  is 
the  merchant  fleet,  which  carries  trade, 
aid  and  arms  supplies  to  client  states 
and  other  countries,  and  whose  well- 
disciplined  crews  project  the  Soviet 
presence  ashore.12 

(3)  The  Overseas  Role  of  a  Soviet 
Military  Presence.  It  would,  however, 
seem  that  between  1969  and  1973, 
there  was  a  sustained  debate  within  the 
Soviet  Union  concerning  the  use  of 
armed  forces  in  support  of  international 
goals.13  The  causes  and  the  results  of 
this  debate  are  still  obscure,  but  it 
appears  that  in  1969,  under  pressure  of 
the  rapidly  deteriorating  situation  in 
Egypt,  the  political  leadership  agreed  to 
commit  Soviet  armed  forces  overseas, 
thus  taking  the  first  step  down  the  road 
of  a  traditional  Western-style  policy 
towards  the  projection  of  military 
power.  This  major  policy  decision  was 
followed  by  the  deployment  of  Soviet 
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air  defense  systems  to  Egypt  in  the 
spring  of  1970.  It  would  appear,  how- 
ever, that  as  events  unfolded  and  as  the 
costs  and  implications  of  such  involve- 
ment became  clearer,  the  arguments  of 
those  who  opposed  the  original  shift  in 
policy  were  strengthened,  until  they 
were  able  to  reverse  the  deployment 
decision.  However,  the  final  policy  on 
the  role  of  a  "Soviet  military  presence" 
had  yet  to  be  agreed,  and  it  seems  that 
the  debate  continued  for  a  further 
12-15  months  until  a  compromise  was 
reached.  By  May  1973,  it  appears  to 
have  been  decided  that  direct  Soviet 
involvement  overseas  would  be  limited 
to  the  provision  of  advisers,  weapons 
and  strategic  logistic  support,  the  com- 
bat role  being  delegated  to  the  Soviet- 
equipped  forces  of  "revolutionary" 
states  such  as  North  Korea, Vietnam  and 
Cuba. 

The  outcome  appears  to  be  a  policy 
which  ensures  the  Soviet  Union  the  best 
of  both  worlds;  namely,  being  able  to 
affect  the  outcome  of  an  overseas  con- 
flict with  direct  battlefield  support, 
while  ensuring  that  political  commit- 
ment and  liability  remain  strictly 
limited.  This  is  achieved  by  (a)  facili- 
tating the  arrangements  and  providing 
the  lift  to  bring  cobelligerent  forces  to 
the  zone  of  conflict;  (b)  ensuring  that 
the  client  state  or  regime  receives  ade- 
quate military  supplies  in  the  course  of 
the  battle;  and  (c)  remaining  silent 
about  Soviet  involvement  until  success 
is  assured.  Of  course,  a  corollary  of  such 
a  policy  is  that  it  only  allows  the 
supportive  use  of  Soviet  military  force; 
the  coercive  use  must  be  achieved 
through  proxies. 

In  terms  of  force  projection,  the 
major  instruments  of  this  policy  appear 
to  be  the  merchant  fleet  and  the  mili- 
tary and  civil  air  transport  fleets.  The 
Soviet  Navy  has  made  some  contribu- 
tion, as  for  example  the  sealift  of 
Moroccan  troops  by  landing  ship  to 
Syria  in  April  and  July  1973,  the  use  of 
landing  ships  to  ferry  military  supplies 


from  the  Black  Sea  to  Syria  during  the 
October  1973  war,  and  the  use  of  the 
landing  ships  based  on  Berbera  to  move 
supporters  of  the  Dhofari  rebellion  to 
Oman.  This  naval  contribution  is  mar- 
ginal by  comparison  with  men  and 
supplies  shipped  by  other  means,  and 
the  emphasis  on  the  peacetime  employ- 
ment of  Soviet  naval  forces  is  in  other 
directions. 

(4)  The  Navy's  Peacetime  Role.  The 
1967  Arab-Israeli  war,  which  gave  the 
Soviet  Navy  its  much-needed  access  to 
Egyptian  shore  facilities,  also  marked 
the  start  of  the  second  and  more  distant 
phase  of  the  shift  to  forward  deploy- 
ment, as  Soviet  naval  forces  moved  out 
into  the  Caribbean,  off  the  west  coast  of 
Africa  and  into  the  northwest  quadrant 
of  the  Indian  Ocean.  Thereafter,  politi- 
cal exploitation  of  the  presence  of 
Soviet  warships  in  distant  sea  areas 
steadily  increased.  In  1970  there  was  a 
marked  change  in  the  trend,  with  naval 
detachments  being  deployed  specifically 
for  peacetime  (as  opposed  to  war- 
related)  tasks,  but  this  activity  leveled 
off  in  1972-73.  Soviet  pronouncements 
refer  to  the  navy's  peacetime  role  in 
general  terms  as  "defending  (or  secur- 
ing) state  interests,"  a  nebulous  formu- 
lation, whose  scope  has  yet  to  be 
systematically  researched.  While  not 
losing  sight  of  the  all-encompassing 
scope  of  this  phrase,  it  is  useful  to 
discuss  Soviet  naval  activity  in  terms  of 
four  major  categories:  establishing  a 
strategic  infrastructure;  countering 
imperialist  aggression;  increasing  pres- 
tige and  influence;  and  protecting  Soviet 
lives  and  property. 

The  first  and  most  important  cate- 
gory covers  the  task  of  establishing  the 
physical,  political  and  operational  infra- 
structure required  to  support  two  quite 
distinct  war-related  tasks,  namely: 
posing  a  permanent  counter  in  peace- 
time to  Western  sea-based  strategic 
delivery  systems;  and  securing  the  safe 
and  timely  arrival  of  military  supplies  to 
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the  Far  Eastern  front,  in  the  event  of 
war  with  China.1 4 

The  geographical  extent  of  the  first 
requirement  can  be  seen  by  drawing 
1,500  n.m.  and  2,500  n.m.  circles  cen- 
tered on  Moscow,  which  show  the  arcs 
of  threat  from  the  Polaris  A-2  and  A-3 
missiles.  The  smaller  circle  takes  in  the 
South  Norwegian  Sea  and  the  Eastern 
Mediterranean  and  explains  the  heavy 
pressure  brought  on  Egypt  from  1961 
onwards,  to  provide  base  facilities  to 
support  the  Soviet  Navy's  forward  de- 
ployment.15 The  larger  circle  takes  in 
the  eastern  half  of  the  Atlantic  and 
much  of  the  Arabian  Sea,  running  from 
the  tip  of  Greenland  to  cut  the  west 
coast  of  Africa  abreast  the  Cape  Verde 
Islands,  and  crossing  the  Indian  Ocean 
between  the  Horn  of  Africa  and  Bom- 
bay. This  explains  the  Soviet  Union's 
persistent  interest  in  the  politically 
insignificant  West  African  states,  and 
her  initial  move  into  Somalia  in  1969, 
despite  the  latter's  talent  for  acquiring 
political  enemies  both  in  Africa  and  on 
the  Arabian  peninsula.1 6  Meanwhile, 
Cuba  gives  access  to  the  departure  ports 
on  the  east  coast  of  the  United  States, 
and  (with  West  Africa)  covers  the  sea 
lines  of  communication  with  the  Medi- 
terranean. 

The  second  strategic  requirement,  to 
secure  the  sea  lines  of  communication 
with  the  Far  East  front,  explains  the 
increased  involvement  in  Somalia  which 
followed  after  Marshal  Grechko's  visit  in 
February  1972.  Concern  about  the 
Chinese  threat  in  the  Far  East  began  to 
crystallize  after  the  9th  Congress  of  the 
Chinese  Communist  Party  in  April 
1969;  this  saw  the  emergence  of  what 
the  Soviets  perceived  as  a  military- 
bureaucratic  elite  which  was  basically 
antagonistic  to  Russia.  Following  the 
series  of  incidents  on  the  Ussuri  River, 
the  Soviet  Union  increased  the  buildup 
of  its  forces  in  the  border  region  of 
China,  and  presumably  this  would  have 
prompted  a  review  of  the  arrangements 
for  logistic  support  in  the  event  of  war. 


Reliance  could  not  be  placed  on  the 
Trans-Siberian  Railway  and  supplies 
would  have  to  be  shipped  by  sea.  The 
reasons  for  shifting  the  Soviet  focus 
from  Egypt  to  Somalia  are  likely  to  be 
similar  to  those  which  prompted  the 
British  to  start  constructing  a  major 
base  in  Kenya  in  the  late  1940's,  as  an 
alternative  to  the  existing  one  in  the 
Canal  Zone.  The  decision  to  build  up 
the  Somalian  facilities  was  taken  at  least 
6  months  before  the  withdrawal  from 
Egypt,  and  it  seems  likely  that  Sadat's 
request  suited  the  Soviet's  purposes.17 
Turning  to  the  second  category  of 
"countering  imperialist  aggression,"  we 
should  note  that  in  the  Soviet  lexicon 
"imperialist  aggression"  includes  the 
deployment  of  U.S.  sea-based  systems 
within  range  of  Russia.  Because  of  the 
very  different  type  of  political  commit- 
ment involved,  it  is  important  to  dis- 
tinguish between  the  war-related  task  of 
posing  a  permanent  counter  to  such 
systems,  and  the  peacetime  task  of 
opposing/challenging  Western  military 
intervention  against  "progressive  states" 
and  "national  liberation  movements." 
In  areas  such  as  the  Eastern  Mediter- 
ranean, where  additional  naval  forces 
were  deployed  during  the  1967,  1970 
and  1973  crises,  this  peacetime  task  is 
upstaged  by  the  more  important  war- 
related  task  of  countering  the  U.S. 
carriers  nuclear  strike  potential  and, 
until  the  dangers  of  escalation  were 
past,  Soviet  naval  units  unmistakably 
had  this  as  their  only  priority  during  the 
first  two  crises.  During  the  1973  crisis, 
in  addition  to  the  carriers,  they  targeted 
the  Sixth  Fleet's  amphibious  forces,18 
and  this  may  have  been  intended  to 
deter  the  United  States  from  com- 
mitting ground  forces  to  the  battle 
ashore.  There  is,  however,  an  equally 
plausible  war-related  explanation.  The 
Soviets  plan  to  seize  the  Black  Sea  exits 
at  the  outbreak  of  a  major  conflict,  and 
their  Mediterranean  squadron  has  the 
additional  task  of  preventing  the  Sixth 
Fleet  from  reinforcing  the  defense  of 
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the  Turkish  straits.1  9  The  primary  mis- 
sion during  the  1973  crisis  therefore 
remains  uncertain. 

The  first  clear  example  of  the  peace- 
time task  of  "countering  imperialist 
aggression"  was  the  establishment  of  the 
"Guinea  Patrol"  in  December  1970, 
apparently  to  deter  further  Portuguese- 
supported  seaborne  attacks  on  Conakry. 
The  next  example  was  the  dispatch  of 
Soviet  naval  detachments  to  the  Indian 
Ocean  in  December  1971,  in  reaction  to 
the  deployment  of  British  and  U.S. 
carrier  task  forces  prior  to  and  during 
the  Indo-Pakistan  war.  The  most  recent 
example  was  during  the  Angolan  affair, 
when  a  Kresta  class  large  antisubmarine 
ship  was  deployed  south  of  Guinea  and 
on  past  practice,  one  would  assume  that 
it  had  SSM-armed  submarines  in  com- 
pany. This  placed  the  detachment  in  a 
blocking  position  between  Angola  and 
U.S.  naval  forces  in  the  North  Atlantic. 

The  other  two  categories  are  of  lesser 
interest  to  this  discussion.  The  task  of 
"increasing  Soviet  prestige  and  influ- 
ence" assumed  a  new  dimension  in 
1972,  when  the  Soviet  Navy  undertook 
port  clearing  operations  in  Bangladesh, 
and  it  was  also  used  to  sweep  the 
southern  approaches  to  Suez  in  1974. 
The  navy's  role  in  "protecting  Soviet 
lives  and  property  overseas"  is  best 
exemplified  by  the  landing  ships  which 
take  up  station  off  Syria  and  Egypt 
when  war  breaks  out  with  Israel,  and  off 
Angola  in  the  1976  conflict,  and  it 
appears  that  their  task  is  to  evacuate 
Soviet  personnel  if  defeat  is  imminent. 
The  only  other  example  is  the  deploy- 
ment of  three  warships  to  Ghanaian 
waters  in  1969,  which  may  have  helped 
effect  the  release  of  two  Soviet  trawlers 
that  had  been  held  for  over  4  months  on 
conspiracy  charges. 

Any  particular  operation  may  further 
the  objectives  of  more  than  one  of  these 
four  peacetime  tasks.  The  continuation 
of  the  Guinea  Patrol  after  the  Portu- 
guese threat  evaporated  in  1974,  sug- 
gests that  its  primary  justification  may 


in  fact  have  been  to  "establish  the 
geostrategic  infrastructure"  by  securing 
access  to  base  facilities  on  the  west 
coast  of  Africa.  The  same  general  objec- 
tive may  also  have  prompted  the 
Ghanaian  episode  in  1969  and  the 
politically  timed  visit  to  Sierra  Leone  in 
1971.20 

(5)  Political  Commitment  to  Peace- 
time Tasks.  It  can  be  seen  that  the 
Soviet  Navy's  war-related  task  and  its 
three  main  peacetime  tasks  are  all  in- 
tended to  promote  the  two  primary 
objectives  of  Soviet  foreign  policy.  In 
order  of  priority,  these  are  (1)  to  ensure 
the  security  of  the  Soviet  Union,  and 
(2)  to  increase  the  Soviet  Union's  share 
of  world  power  and  influence.  It  is 
useful  to  distinguish  the  peacetime  em- 
ployments of  Soviet  naval  forces  in  this 
manner,  because  it  clarifies  the  level  of 
political  commitment  behind  different 
types  of  interest  and  operation. 

It  is  quite  evident  from  their  pro- 
nouncements, from  the  output  of  their 
defense  production  programs,  and  from 
the  pattern  of  naval  operations,  that  the 
Soviet  Union  gives  high  priority  to  the 
task  of  countering  Western  sea-based 
strategic  delivery  systems.  To  support 
this  task  they  have  been  willing  in  the 
past  to  accept  new  political  costs  and 
commitments.  Many  of  the  paradoxes  in 
the  Soviet-Egyptian  relationship  since 
1961  can  be  explained  by  allowing  that 
the  Soviet  Union  had  a  near  vital  inter- 
est in  gaining  access  to  shore  facilities 
whereby  to  support  her  counterforce 
naval  deployment  in  the  Eastern  Medi- 
terranean. It  is  possible  that  there  may 
now  be  somewhat  less  willingness  to 
accept  large  political  costs  on  this  score: 
partly  because  of  SALT-generated 
changes  in  Soviet  perceptions  of  the 
threat  of  nuclear  war;  partly  because 
war  with  China  is  now  the  more  likely 
contingency ;  and  perhaps  partly  because 
the  new  global  all-arms  weapon  systems 
will  soon  be  entering  service  and  will 
relieve  the  dependence  on  shore  support 
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in  the  forward  operating  areas.  But  the 
task  still  stands,  and  since  it  contributes 
to  the  security  of  the  Soviet  Union,  the 
level  of  political  commitment  to  secur- 
ing the  necessary  geostrategic  infrastruc- 
ture will  be  of  a  different  order  to  other 
types  of  overseas  involvement. 

"Countering  imperialist  aggression" 
is  a  different  matter,  and  the  level  of 
political  commitment  to  this  task  has 
never  been  very  clear.  Certainly  it  is  not 
worth  risking  war  with  America,  which 
would  violate  the  first  priority  objective 
of  ensuring  the  security  of  the  Soviet 
Union.  But  Soviet  perceptions  of  the 
dangers  of  escalation  may  have  been 
modified  by  the  SALT  negotiations, 
increasing  their  readiness  to  risk  con- 
frontation at  sea,  in  pursuit  of  overseas 
goals.  And  this  brings  us  back  to  the 
possibility  and  risks  of  involvement  by 
the  second  superpower,  in  a  military 
intervention  initiated  by  the  first.  The 
later  stages  of  the  Angolan  affair  pro- 
vide an  example  of  one  kind  of  situa- 
tion. This  was  an  overt,  supportive 
intervention,  initiated  by  the  Soviet 
Union  using  proxy  forces  and  shipping  a 
large  volume  of  military  supplies  by  sea. 
The  U.S.  Navy  certainly  had  the  capa- 
bility to  impose  a  stop-and-search  block- 
ade on  Angola  in  order  to  prevent  this 
flow  of  supplies,  but  in  fact  took  no 
action.  Presumably  to  discourage  any 
such  interference,  the  Soviets  deployed 
a  Kresta  and  one  or  more  cruise-missile- 
armed  submarines  in  a  blocking  posi- 
tion. Certain  points  can  be  made.  First, 
the  nature  of  Soviet  interests  in  Angola 
were  not  such  as  to  justify  the  sinking 
of  a  U.S.  warship  on  the  high  seas, 
particularly  not  a  carrier,  and  a  block- 
ading force  could  have  sailed  through 
the  Soviet  patrol  line  with  impunity. 
Second,  the  long-term  political  costs  to 
the  United  States  of  imposing  such  a 
blockade  would  have  been  very  high.  It 
would  have  demonstrated  to  the  Soviet 
leadership  that  Gorshkov  was  right 
when  he  argued  that  a  powerful  general- 
purpose  fleet  was   the  essential  foun- 


dation of  an  independent  overseas 
policy;  it  would  have  encouraged  a  shift 
in  the  allocation  of  resources  in  favor  of 
increased  naval  building  programs,  and 
the  construction  of  a  large,  balanced 
surface  fleet,  including  aircraft  carriers. 
Such  costs  could  hardly  be  justified  by 
the  U.S.  interests  at  stake.  And  third,  in 
order  to  shape  the  Soviet  Union's  future 
expectations,  what  the  United  States 
could  have  done  was  to  have  dispatched 
a  force  of  ships  to  sail  through  the 
Soviet  patrol  line,  reverse  course  and 
return  home,  thereby  showing  that  the 
U.S.  Navy  was  not  intimidated.  As  it 
happens,  the  Atlantic  Fleet  was  engaged 
in  other  operations  and  was  instructed 
to  ignore  the  Soviet  deployment;  this 
was  the  next  best  thing,  but  still  a  long 
way  short  of  optimal. 

(6)  Soviet-U.S.  Confrontation  at 
Sea.  But  besides  political  commitment, 
there  is  also  the  question  of  effective 
military  capability.  The  deployment  of 
a  U.S.  carrier  task  force  to  the  Indian 
Ocean  in  December  1971  during  the 
Indo-Pakistan  war  may  have  been  coun- 
terproductive in  political  terms,  but  at 
least  the  force  had  a  demonstrable 
military  capability,  which  could  be  used 
if  so  wished.  Not  so  in  the  Soviet  case, 
despite  the  missile  armament  of  their 
surface  ships  and  submarines.  Under 
what  circumstances  would  these  units 
have  been  ordered  to  attack  the  carrier? 
As  soon  as  it  readied  its  aircraft  for 
takeoff  to  an  unknown  destination  with 
an  unknown  weapon  load?  Or  perhaps 
only  after  the  aircraft  had  struck  some 
target  ashore?  Perhaps  the  Soviet  Union 
could  claim  they  got  some  political 
mileage  out  of  this  operation,  although 
they  certainly  risked  being  exposed  as 
paper  tigers.  But  their  next  deployment, 
in  response  to  the  mining  of  Haiphong 
was  both  militarily  and  politically  point- 
less; a  fairly  substantial  force  of  surface 
ships  and  submarines  sailed  to  the  South 
China  Sea,  hung  around  for  a  few  days, 
and    then    returned    home.   There   was 
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nothing  effective  that  they  could  do. 

I  am  not  persuaded  by  the  suggestion 
that  there  now  exists  a  set  of  tacit 
"rules"  for  the  peacetime  employment 
of  naval  force,  which  apply  equally  to 
the  Soviet  Union  and  the  United 
States.2  !  The  two  powers  have  different 
levels  of  naval  capability  and  very  dif- 
ferent interests  and  types  of  commit- 
ment. Special  account  must  be  taken  of 
Soviet  interests  in  those  areas  of  geo- 
strategic  importance  to  the  security  of 
the  Russian  homeland.  But  in  most 
other  circumstances,  I  consider  that 
Soviet  action  at  sea  is  largely  condi- 
tioned by  their  estimate  of  U.S.  re- 
actions, and  as  a  general  rule,  the  low 
level  of  Soviet  commitment  to  "coun- 
tering imperialist  aggression"  does  not 
justify  risking  confrontation. 

The  Soviet  impulse  to  "counter  im- 
perialist aggression"  is  a  longstanding 
one,  as  can  be  seen  by  the  pattern  of 
Soviet  arms  supply  in  the  1950's  and 
1960's.  So  too  is  the  Western  impulse  to 
react  against  the  emergence  of  left  wing 
regimes.  And  for  many  years,  the  situa- 
tion could  be  described  crudely  in  terms 
of  the  West  conducting  a  dogged  rear- 
guard action  against  change,  while  the 
Soviet  Union  was  the  natural  ally  of  his- 
torical trends.  But  we  are  now  30  years 
down  the  road,  there  are  few  colonial 
territories  left,  and  whatever  their  politi- 
cal complexion,  the  newly  independent 
states  have  national  interests  and  wills 
of  their  own.  The  old  ideological 
reasons  for  military  intervention  by  the 
two  superpowers  have  largely  evapo- 
rated, and  it  now  becomes  a  question  of 
picking  sides  in  a  traditional  civil  or 
interstate  war.  Given  the  transitory 
nature  of  political  alignments,  this 
would  seem  hardly  worth  the  risks  and 
costs  involved.  In  the  future,  we  may 
find  that  the  main  role  of  superpower 
intervention  is  to  protect  smaller  states 
from  the  hegemonic  tendencies  of  the 
emerging  regional  powers. 

There  remains,  however,  the  problem 
of  Southern  Africa.  Although  the  West 


is  unhappy  with  the  dominant  white 
regimes,  kith-and-kin  and  cultural  fac- 
tors constrain  the  type  of  support  it  is 
willing  to  afford  the  movement  towards 
Black  liberation,  an  ambivalence  which 
provides  excellent  opportunities  for 
Soviet  influence-building.  The  possibili- 
ties for  their  involvement  are  manifold, 
ranging  from  the  supply  of  arms,  to 
mounting  a  naval  blockade  to  enforce  a 
United  Nations  resolution  on  manda- 
tory sanctions.  Given  that  the  area  is 
remote  from  both  Russia  and  the 
United  States,  and  allowing  that  the 
Soviet  Union  may  have  downgraded  the 
risks  of  escalation  to  general  war,  the 
pressures  for  an  assertive  policy  will  be 
strong,  increasing  the  possibility  of 
serious  East/ West  confrontation. 

Overview.  The  maritime  aspects  of 
military  intervention  is  too  diffuse  a 
subject  to  draw  together  in  a  few  well 
chosen  words,  and  to  have  discussed  the 
problem  without  having  addressed  the 
prior  question  of  the  utility  of  military 
force,  is  like  describing  the  mechanics  of 
a  religion  without  referring  to  its  God. 
Certain  points  can,  however,  be  made. 

The  most  obvious  is  that  we  now 
have  a  situation  which  is  infinitely  more 
complicated  than  that  facing  Palmerston 
in  the  heyday  of  gunboat  diplomacy. 
For  a  start,  the  maritime  environment  is 
much  more  complex.  We  have  the  diffu- 
sion of  sophisticated  weapon  systems; 
the  increased  "reach"  of  coastal  states;  a 
change  in  international  attitudes 
towards  the  rights  of  passage  and  the 
ownership  of  the  sea;  and  the 
appearance  of  new  "global"  weapons 
for  tactical  use. 

The  political  environment  is  also 
much  more  complex.  We  have  just 
passed  through  30  years  of  radical 
change,  which  saw  the  dismantling  of 
the  Western  colonial  empires  and  an 
ideological  competition  for  the  favor  of 
the  newly  emerging  nations.  We  are  now 
faced  with  an  international  system 
whose  structure  is  hard  to  discern,  with 
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a  change  in  the  nature  of  usable  power 
and  its  distribution,  and  with  a  range  of 
threats  to  human  survival  which  are 
altering  national  and  international 
priorities  and  goals.  Attitudes  toward 
the  use  of  coercive  force  by  Great 
Powers  have  altered  fundamentally,  and 
new  states  do  not  "respond"  to  the 
threat  of  violence  in  the  formerly 
accepted  fashion. 

Missiles  do  not  know  their  mums, 
and  the  proliferation  of  modern  weap- 
ons means  that  an  increasing  number  of 
coastal  states  has  some  capability  to 
prevent  the  use  of  their  seas  by  both 
superpowers;  narrow,  shallow  water- 
ways are  particularly  vulnerable.  The 
change  in  political  attitudes  means  that 
maritime  powers  can  no  longer  count  on 
being  able  to  use  the  seas  unhindered 
for  maritime  intervention,  and  the  ter- 
minal leg  of  the  sea  lines  of  supply  are 
now  liable  to  attack.  Meanwhile  the 
political  costs  of  forcing  a  passage 
through  narrow  waterways  are  likely  to 
be  so  high  that  it  is  usually  better  to 
take  an  alternative  route,  where  one 
exists,  except  when  major  interests  are 
engaged  and  timeliness  an  issue.  The 
economic  costs  of  such  diversion  are 
generally  less  than  would  be  expected. 

The  utility  of  coercive  intervention  is 
increasingly  in  doubt,  except  for  short, 
sharp,  small-scale,  rectifying  operations, 
and  possibly  at  the  other  end  of  the 
spectrum  of  violence,  where  the  scale  of 
operations  changes  "intervention"  into 
"overseas  war."  Supportive  intervention 
has  a  better  record,  but  the  increasing 
costs  and  risks  raise  the  question  of 
whether  navies  are  necessarily  the  most 
effective  instrument  for  such  purposes. 
Aircraft  carriers  have  an  unmatched 
capability  for  bringing  flexible  fire- 
power to  bear  in  distant  areas,  but  their 
high  political  symbolism  and  their  need 
for  sea  room,  place  constraints  on  their 
unfettered  use.  Meanwhile  the  Russians 
have  shown  what  can  be  done  with 
merchant  ships  and  airlift,  making  use 
of  facilities  in  the  host  country. 


Many  of  the  attributes  which  in  for- 
mer times  were  the  monopoly  of  naval 
forces,  and  gave  them  their  special  value 
as  instruments  of  foreign  policy,  have 
now  been  dissipated  or  are  shared  by 
other  instruments.  The  international 
news  media  and  satellite  surveillance 
mean  that  knowledge  of  warship  move- 
ments is  no  longer  in  the  flag  state's 
control,  to  be  released  (or  not)  as 
circumstances  dictate.  Naval  units  can 
no  longer  deploy  the  graduated  range  of 
violence  that  used  to  be  at  their  dis- 
posal, and  the  level  of  force  needed  to 
achieve  comparable  results  is  very  much 
higher.  Violence  (punishment)  at  the 
high  end  of  the  spectrum  can  now  be  in- 
flicted on  nonadjacent  areas  by  aircraft 
and  missiles,  as  well  as  by  ship.  In  fact 
the  air  is  often  a  viable,  alternative 
means  of  gaining  access  to  distant  areas, 
and  the  response  time  is  of  quite  a  dif- 
ferent order.  Modern  communications 
allow  heads  of  state  and  other  ministers 
to  communicate  their  concerns,  inter- 
ests and  intentions  to  their  opponents  in 
carefully  chosen  language,  which  com- 
pares favorably  with  the  crude  signaling 
of  naval  deployments.  And  this  explicit 
language  can  now  be  backed  by  latent 
force  emplaced  ashore. 

The  latter  is  perhaps  one  of  the  more 
interesting  possibilities  which  lie  ahead. 
The  advent  of  global  systems  which  can 
deliver  tactical  weapons,  opens  up  new 
ways  of  preventing  the  use  of  the  sea  or 
of  providing  direct  support  in  distant 
parts  of  the  world.  In  practical  terms, 
there  is  not  much  difference  between 
sinking  a  carrier  with  a  salvo  of  tor- 
pedoes, a  300-mile  SSM  or  a  3,000-mile 
terminally  guided  ballistic  missile.  It  is 
illogical  to  be  concerned  about  two  of 
these  possibilities  and  to  ignore  the 
third;  the  difficulty  of  countering  the 
ballistic  missile  makes  it  the  much  more 
potent  threat. 

Despite  these  constraints  and  com- 
plexities, in  the  foreseeable  future  there 
will  continue  to  be  situations  where  the 
sea  will  be  the  most  appropriate  means 
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of  bringing  traditional  military  force  to 
bear  in  distant  areas  of  the  world. 
Changing  circumstances  will  encourage 
progressive  developments  in  the  size  and 
characteristics  of  naval  units  employed 
in  this  capacity,  with  particular  em- 
phasis on  reducing  the  vulnerability  and 
political  salience  of  individual  units. 
While  making  it  less  likely  that  such 
units  will  be  disabled,  this  will  reduce 
the  political  costs  if  they  are,  and  hence 
increase  the  general  usefulness  of  this 
instrument. 

These  changes  in  hardware  will 
probably  be  easier  to  achieve  than  the 
even  more  necessary  changes  in  tradi- 
tional attitudes  towards  the  role  of 
naval  force  as  an  instrument  of  peace- 
time foreign  policy.  "Send  a  Gunboat" 
can  now  do  as  much  harm  as  good  and 
the  advantages  of  timeliness  have  to  be 
weighed  against  the  political  costs  in- 
herent in  forward  deployment.  The 
Soviet  presence  in  distant  sea  areas  such 


as  the  Indian  Ocean  demands  a  careful 
evaluation  of  the  costs  and  benefits  of 
matching  such  deployments,  compared 
with  those  of  doing  nothing  and  using 
the  Soviet  presence  as  a  stick  in  the 
psychological  competition  for  world 
influence.  There  is  an  urgent  need  for 
more  selectivity  in  the  type  of  naval 
force  deployed  and  the  occasions  on 
which  it  is  deployed.  Carriers,  which 
will  continue  to  be  operational  through 
the  turn  of  the  century  at  least,  are 
likely  to  be  reserved  for  use  in  major 
planned  interventions,  involving  sub- 
stantial forces  and  political  commit- 
ment. Their  more  general  role  will  be  to 
contribute  to  the  worldwide  naval 
balance  as  a  capability  in  being. 

Military  intervention  by  sea  will  per- 
sist as  an  instrument  of  Great  Power 
policy,  but  there  are  likely  to  be  con- 
siderable changes  both  in  its  character 
and  in  its  relative  importance. 
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THE  SOVIET  NAVY  AND  OCEAN  LAW 


Mark  W.  Janis 


Russian  naval  policy  regarding  the 
law  of  the  sea  is  in  an  interesting 
dilemma.  The  Soviet  state  is  a  consider- 
able maritime  power  with  a  strong  navy, 
a  large  merchant  marine,  and  a  very 
sizable  fishing  fleet.  In  order  to  exploit 
these  assets  to  the  full,  the  Russian 
Navy  supports  traditional  legal  freedoms 
of  the  high  seas,  so  as  to  give  her  ships 
the  greatest  access  to  the  world's 
oceans.  Such  support  for  traditional 
laws  of  the  sea  puts  the  Soviet  Union 
alongside  other  maritime  powers  like 
the  United  States  and  the  United  King- 
dom, all  resisting  claims  of  less  de- 
veloped states  to  greater  national  juris- 
diction in  the  oceans.  But  the  Soviet 
Union  is  unhappy  with  a  "conservative" 
label  and  wants  to  disassociate  herself 
from  Western  "imperialists."  The  Rus- 
sians seek  to  demonstrate  their  soli- 
darity with  underdeveloped  states  which 


attack  great  power  control  of  the  seas. 
Russian  naval  policy  thus  attempts  to 
reconcile  support  for  traditional  sea  law 
with  sympathy  for  the  complaints  of 
the  underdeveloped  states.  This  recon- 
ciliation is,  of  course,  difficult  and  not 
altogether  successful. 

An  indication  of  the  problems  which 
Soviet  naval  ocean  policy  faces  is  to  be 
found  in  the  concluding  number  of  a 
series  of  articles  by  the  commander  in 
chief  of  the  Russian  Navy,  Admiral  of 
the  Fleet  S.G.  Gorshkov.  The  articles, 
entitled  "Navies  in  War  and  in  Peace," 
are  published  in  the  Russian  Naval 
Digest  (Morskoy  Sbornik)  and  are  an 
authoritative  expression  of  Soviet  naval 
policy  meant  for  Russian  naval  officers 
and  those  others  concerned  with  Rus- 
sian maritime  strategy.  The  final  install- 
ment of  "Navies  in  War  and  in  Peace" 
appeared  in  the  February  1973  issue  of 
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the  Naval  Digest  and  was  composed  of 
two  subsections,  "Some  Problems  of 
Mastering  the  World  Ocean"  and  "The 
Problems  of  a  Modern  Navy."1  The  first 
of  these  is  almost  exclusively  concerned 
with  law  of  the  sea  questions,  while  the 
second  is  a  general  resume  of  all  the 
articles  in  the  series  and  does  not 
concern  us  here.  "Some  Problems  of 
Mastering  the  World  Ocean"  has  essen- 
tially three  themes:  that  the  imperialist 
states  are  responsible  for  the  crisis  in 
ocean  law,  that  traditional  freedoms  of 
the  high  seas  should  be  preserved,  and 
that  a  powerful  international  regime  for 
the  high  seas  is  a  dangerous  proposal. 

Admiral  Gorshkov  argues  that  the 
challenge  to  traditional  freedoms  of  the 
high  seas  comes  from  the  imperialist 
states  who  seek  to  divide  the  resources 
of  the  oceans: 

In  analyzing  the  essence  of 
imperialism,  Vladimir  Ilich  Lenin 
pointed  out  that  financial  capital, 
being  afraid  of  lagging  behind  in 
the  furious  struggle  for  the  still 
underdeveloped  part  of  the  world, 
is  striving  to  seize  as  many  dif- 
ferent expanses  of  the  globe  as 
possible,  assuming  that  they  will 
later  become  a  source  of  raw 
materials  .  .  . 

In  recent  decades  in  the  era  of 
the  exploitation  of  the  resources 
of  the  World  Ocean,  an  ever  in- 
creasing struggle  has  begun  be- 
tween imperialist  countries  for  the 
division  of  it  for  economic  and 
military  aims,  since  it  is  becoming 
an  immediate  objective  of  their 
expansion.2 

One  would  assume  from  Gorshkov 's 
analysis  that  it  is  the  Western  "imperial- 
ist" states  which  have  made  large  claims 
to  national  maritime  jurisdictions: 
.  .  .  already    today    attempts    are 
being   made   to  usurp   individual 
areas  of  it  (the  World  Ocean)  by 
certain    capitalist    states   and    to 
divide  up  spheres  of  influence  in 


it.  Thus,  voices  are  being  heard  in 
the     U.S.     Congress     calling    on 
Americans   to  move   to  the  east 
and  by  1980  to  occupy  the  Adan- 
tic    Ocean    bottom    to    the  Mid- 
Atlantic   ridge,   for  according   to 
the  authors  of  these  statements, 
when  it  is  a  question  of  the  ocean 
bottom,  no  one  mentions  borders: 
he   who  takes  is  right.  A  highly 
alarming  symptom  is  the  practice 
of  the  extension  by  certain  states 
of  the  limits  of  their  territorial  sea 
up  to  200  miles,  which  is  nothing 
other  than  an  attempt  to  seize 
great  expanses  of  the  ocean.3 
Thus,  Gorshkov  bends  the  facts  to 
demonstrate    that   Leninist   theory   ex- 
plains current  world  ocean  problems. 
Since  the  imperialist  states  are  forced,  in 
theory,  to  seize  underdeveloped  areas  of 
the   globe,   it   must   be   the  imperialist 
states  which  are  mounting  the  attack  on 
the  freedoms  of  the  high  seas  by  claim- 
ing extensive  national  slices  of  the  seas. 
But,  in  fact,  the  challenge  to  the  tradi- 
tional freedoms  of  the  high  seas  is  being 
mounted     by     the     underdeveloped 
nations.  The  first  claim  to  a  200-mile 
territorial  sea  came  from  Chile  in  1947 
when  that  state  established  her  "protec- 
tion   and   control  .  .  .  over   all   the   sea 
included  between  the  perimeter  formed 
by  the  coast  and  a  mathematical  parallel 
projected  out  to  sea  at  a  distance  of  two 
hundred  marine  miles."4  In  their  San- 
tiago    "Declaration    on    the    Maritime 
Zone"  of  1952,  Chile,  Ecuador  and  Peru 
proclaimed:  "...  as  a  principle  of  their 
international  maritime  policy  that  each 
of  them  possesses  sole  sovereignty  and 
jurisdiction  over  the  area  of  sea  adjacent 
to   the  coast   of  its  own  country  and 
extending  not  less   than   200  nautical 
miles  from  the  said  coast."5 

Far  from  encouraging  the  200-mile 
claims,  the  Western  maritime  powers 
have  protested  vigorously  when  the 
claims  have  been  made.  When  Chile 
made  her  original  200-mile  claim  in 
1948,  the  United  States  responded  with 
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a  protest  note,  complaining  the  "prin- 
ciples underlying  the  Chilean  Declara- 
tion .  .  .  appear  to  be  at  variance  with 
the  generally  accepted  principles  of  in- 
ternational law."6  The  continuing 
American  refusal  to  accept  200-mile 
claims  off  the  west  coast  of  Latin 
America  is  reflected  in  the  conflict 
between  American  tuna  boats  and 
coastal  patrols  which  surfaces  regularly 
in  the  daily  press.  Similarly,  the  British 
Government  has  resisted  greater  fishing 
zones  off  of  Iceland  and  may  only  be 
conceding  her  case  now  because  of 
NATO  pressure. 

The  Western  states  have  contributed 
to  the  crisis  in  ocean  law,  but  not  by 
making  200-mile  claims.  The  beginning 
of  the  challenge  to  traditional  freedoms 
of  the  high  seas  came  with  the  Truman 
Proclamation  of  1945,  when  the  United 
States  claimed  jurisdiction  over  the  re- 
sources  of  the  Continental  Shelf.   But 
the   American   claim   to   the  shelf  was 
echoed    by    other   nations  and  finally 
embodied   in    the    Convention   on   the 
Continental  Shelf  of  1958,  which  has 
been  signed  by  most  of  the  nations, 
including  the  Soviet  Union.  The  Soviet 
Union   has  its   own   interest  in   ocean 
resources.  As  Admiral  Gorshkov  puts  it: 
The  CPSU  program  calls  for  not 
only    the    utilization    of   known 
natural   resources,  but  also  pros- 
pecting for  new  ones.  The  World 
Ocean  is  assuming  extreme  impor- 
tance in  connection  with  this.  The 
study    of    it    and   utilization    of 
resources  is  becoming  one  of  the 
greatest  state  problems  aimed  at 
supporting  the  economic  might  of 
the  Soviet  Union.7 

Can  the  Russian  "utilization  of  re- 
sources" be  distinguished  from  the 
imperialists'  "seizure"  of  raw  materials? 
Yes,  if  you  assume  that:  "...  the  im- 
perialist states  are  no  longer  restricting 
themselves  by  their  own  laws  on  the 
exploitation  of  the  natural  riches  of  the 
continental  shelf:  they  are  striving  to 
extend  their  national  jurisdictions  to  the 


open  waters  of  seas  and  oceans  located 
vast  distances  from  their  shores."8  But 
the  real  challenge  to  traditional  legal 
freedoms  of  the  high  seas  comes  not 
from  the  "imperialist";  rather,  it  is  the 
voice  of  the  underdeveloped  states 
which  is  demanding  national  control 
over  "seas  and  oceans  located  vast  dis- 
tances from  their  shores."  As  the  Asian- 
African  Legal  Consultative  Committee 
reported  at  Colombo  in  1971:  "Most 
delegations  felt  able  to  accept  twelve 
miles  as  the  breadth  of  the  territorial 
sea,  while  supporting,  in  principle,  the 
right  of  a  coastal  state  to  claim  exclusive 
jurisdiction  over  an  adjacent  zone  for 
economic  purposes."9  This  demand  for 
an  economic  zone  beyond  territorial 
waters  was  seconded  by  the  African 
States  Regional  Seminar  on  the  Law  of 
the  Sea  at  Yaounde' in  1972: 

The   African   states  have  equally 
the  right  to  establish  beyond  the 
territorial  sea  an  economic  zone 
over    which    they    will    have    an 
exclusive  jurisdiction  for  the  pur- 
pose  of   control   regulation   and 
national  exploitation  of  the  living 
resources    of   the    sea   and    their 
reservation  for  the  primary  bene- 
fit   of    their    peoples    and   their 
respective  economies,  and  for  the 
purpose    of   the    prevention   and 
control  of  pollution. l  ° 
The    motivation    for    the    Santiago 
Declaration,  the  Colombo  Declaration, 
and    the    Yaounde    Declaration   is   the 
same.  The  less  developed  states  want  to 
reserve  ocean  resources  to  themselves, 
fearing  that  the  more  developed  states, 
"imperialist"  or  "socialist"  alike,  will  be 
able  to  use  the  traditional  freedoms  of 
the  high  seas  to  acquire  an  unduly  great 
proportion   of  the   sea's  fish,  oil,  and 
minerals.     Unless    the    underdeveloped 
states  restrict  the  freedoms  of  the  high 
seas,    the    rich    states    with    the    most 
advanced    techniques    will    be    able   to 
exploit  the  resources  of  the  oceans  most 
effectively. 

In  fact,  if  not  in  theory,  Gorshkov 
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aligns  the  Soviet  Union  with  the  "im- 
perialists"   and    not    with    the    under- 
developed world.  As  the  article  makes 
clear,  Russian  policy  is  "conservative." 
The  Soviet  Navy  is  in  favor  of  restricting 
greater  claims  to  national  jurisdiction: 
The  key  to  the  solution  of  this 
question    is    the    strict    establish- 
ment    of     limitations     on     the 
breadths  of  territorial  seas,  since  a 
further  extension  could  create  the 
danger  of  an  actual  division  of  the 
high  seas.  Such  a  danger  is  already 
taking  shape  today,  if  you  con- 
sider scientific  technical  progress 
and  the  modern  means  and  practi- 
cal    capabilities     which     states 
presently  have  at  their  disposal. 
Based  on  existing  practice  and  a 
sensible  unity  of  interests  of  the 
coastal  states  and  of  the  principle 
of  freedom  of  the  high  seas,  it 
would   seem   completely    accept- 
able to  limit  the  breadth  of  the 
territorial  sea  to  limits  of  up  to  1 2 
miles. 1 1 
As  we  have  seen,  even  if  some  non-Latin 
American    developing   countries    might 
endorse  a  maximum  of  12-mile  terri- 
torial seas,  they  are,  generally,  unwilling 
to  prohibit   the  extension  of  an  eco- 
nomic   zone    which   would  reserve   re- 
sources  to  the  coastal  state.  Such  an 
economic  zone  would  not  only  threaten 
"imperialist"  "seizure"  of  raw  materials 
but  Russian  "utilization"  of  the  same. 

Even  the  extension  of  territorial  seas 
to  12  miles  poses  problems  for  the 
Soviet  Union.  Key  straits,  like  Gibraltar, 
would  fall  within  territorial  seas.  Ac- 
cordingly, Gorshkov  proposes:  "...  in 
those  straits  which  connect  the  open 
seas  and  are  used  for  international 
shipping,  all  transiting  ships  (and  in  the 
wider  straits  also  passing  aircraft)  must 
be  accorded  equal  freedom  of  transit 
and  overflight."12  It  is  not  surprising 
that,  in  this  matter,  the  interests  of  the 
two  great  naval  powers  should  coincide 
and  that  Gorshkov 's  call  for  "equal 
freedom     of     transit    and    overflight" 


through  straits  is  matched  by  President 
Nixon's    preference    for    "free    transit 
through    international    straits."13    The 
Third  World,  however,  does  not  gener- 
ally accept  the  notion  of  free  transit: 
(From  the  Colombo  Declaration) 
While    all    delegations    were    in 
agreement  that  a  strait  used  for 
international  navigation  should  in 
times  of  peace  remain  free  for  the 
innocent    passage     of    merchant 
ships  of  all  countries,  subject  to 
rules    and   regulations   of  the   ri- 
parian   states,    many    delegations 
rejected    both    the    "corridor   of 
high  seas"  and  "free  transit"  con- 

1  4 

cepts. 
For  a  naval  power,  innocent  passage  is 
less  satisfactory  than  free  transit  be- 
cause on  an  innocent  passage  subma- 
rines must  surface  and  no  overflights  are 
permitted.  Some  states,  including  the 
Soviet  Union,  maintain  that  innocent 
passage  by  warships  is  only  permitted 
with  notice.  Thus,  once  again,  the  com- 
mon maritime  interests  of  the  United 
States  and  the  Soviet  Union  find  them 
linked  against  the  less  powerful  under- 
developed states. 

Gorshkov  calls  the  freedom  of  the 
high  seas  "the  main  legal  instrument 
ensuring  the  regulation  of  the  mutual 
relations  between  sovereign  states  whose 
interests  come  into  contact  with  one 
another  in  the  international  waters  of 
the  World  Ocean."15  How  does  Soviet 
policy  attempt  to  reconcile  this  freedom 
with  the  demands  of  the  Third  World 
for  a  new  international  maritime  order? 
First,  as  seen  above,  the  argument  is 
made  that  the  real  challenge  to  maritime 
order  is  not  a  challenge  from  the  under- 
developed states  but  from  the  "imperial- 
ist" states.  This  argument  fails  to 
properly  account  for  the  realities  of  the 
situation.  Second,  Gorshkov  contends 
that  Third  World  states  are  mistaken  in 
promoting  a  revision  of  the  law  of  the 
sea: 

There    are    also    statements   even 

against  freedom  of  the  high  seas 
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on  the  ground  that  this  principle 
is  outmoded  and  is  being  used  by 
the  imperialists  to  the  detriment 
of  the  interests  of  the  developing 
countries.  Our  position  on  this 
question  is  very  clear.  The  im- 
perialists' violation  of  the  legal 
norms  attests  not  to  the  insuf- 
ficient effectiveness  of  these 
norms,  but  rather  to  the  strength- 
ened aggressiveness  of  imperialism 
itself,  which  is  stressed  in  the 
decisions  of  the  24th  CPSU  Con- 
gress. Therefore,  it  is  not  the 
norms  themselves  which  must  be 
changed,  but  first  of  all  coopera- 
tion must  be  achieved  between 
peace-loving  forces  in  order  to 
force  the  imperialist  to  strictly 
observe  existing  regulations. *  6 

But  existing  regulations  mean  that 
modern  fishing  fleets,  American,  Japa- 
nese or  Russian,  can  fish  within  the 
200-mile  limits  which  several  Third 
World  countries  demand.  Existing  regu- 
lations mean  that  any  nation  can  sail  its 
naval  fleets  within  close  proximity  to 
Third  World  coasts.  Accordingly,  many 
underdeveloped  countries  are  insisting 
that  existing  regulations  be  changed.  As 
the  Latin  American  countries  declared 
at  Montevideo  in  1970:  "The  right  to 
establish  the  limits  of  their  maritime 
sovereignty  and  jurisdiction  in  accor- 
dance with  their  geographical  and  geo- 
logical characteristics  and  with  the  fac- 
tors governing  the  existence  of  marine 
resources  and  the  need  for  their  rational 
utilization  (is  a  basic  principle  of  the 
Law  of  the  Sea)."17 

As  an  alternative  to  either  maintain- 
ing the  embattled  traditional  freedoms 
of  the  high  sea  or  permitting  national 
claims  to  carve  the  oceans  into  national 
lakes,  the  United  States,  among  others, 
has  proposed  the  establishment  of  an 
international  ocean  regime.  The  charac- 
ter of  the  American  proposal  was  out- 
lined in  an  important  Presidential  an- 
nouncement in  1970: 


Therefore,  I  am  today  proposing 
that  all  nations  adopt  as  soon  as 
possible  a  treaty  under  which  they 
would  renounce  all  national 
claims  over  the  natural  resources 
of  the  sea-bed  beyond  the  point 
where  the  high  seas  reach  a  depth 
of  200  metres  (218.8  yards),  and 
would  agree  to  regard  these  re- 
sources as  the  common  heritage  of 
mankind.  The  treaty  should  estab- 
lish an  international  regime  for 
the  exploitation  of  sea-bed  re- 
sources beyond  this  limit.  The 
regime  should  provide  for  the 
collection  of  substantial  mineral 
resources  to  be  used  for  interna- 
tional community  purposes,  par- 
ticularly economic  assistance  to 
developing  countries.  It  should 
also  establish  general  rules  to  pre- 
vent unreasonable  interference 
with  other  uses  of  the  ocean,  to 
protect  the  ocean  from  pollution, 
to  assure  the  integrity  of  the 
investment  necessary  for  such  ex- 
ploitation and  to  provide  for 
peaceful  and  compulsory  settle- 
ment of  disputes. ! 8 
The  idea  of  an  international  regime 
has  generally  been  endorsed  by  Third 
World  states.  For  example,  it  received 
the  support  of  the  Third  Conference  of 
Heads  of  State  or  Government  of  Non- 
Aligned  Countries  in  Lusaka  in  1970: 
...  an  international  regime,  in- 
cluding appropriate  international 
machinery  to  give  effect  to  its 
promises  should  be  established  by 
an  international  treaty.  The  re- 
gime should  provide  for  the  or- 
derly development  and  rational 
management  of  the  area  and  its 
resources  and  ensure  the  equitable 
sharing  by  the  international  com- 
munity in  the  benefits  derived 
therefrom.  It  should  also  make 
adequate  provisions  to  minimize 
fluctuation  of  prices  of  land 
minerals  and  raw  materials  that 
may  result  from  such  activity. l  9 
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But  Admiral  Gorshkov  feels  that 
proposals  for  an  international  ocean 
regime  are  unwise: 

Several  developing  countries  are 
steadily  advancing  the  idea  of 
developing  a  convention  on  the 
seabed  regime  and  on  creating  an 
international  organ  with  very  ex- 
tensive powers  which  would  be- 
come, essentially,  a  supranational 
organ  and  would  control  all  ex- 
ploitation of  the  seabed  con- 
ducted by  different  countries.  It  is 
quite  evident  that  such  an  ap- 
proach is  not  very  realistic,  since 
it  actually  envisions  an  institution 
of  some  sort  of  international  con- 
sortium in  which  inevitably,  due 
to  the  objective  laws  of  the  capi- 
talists' market,  the  largest  im- 
perialist monopolies  would  play 
the  major  role.  Therefore,  regard- 
less of  the  good  intention  of  the 
authors  of  this  idea,  the  power  in 
it  would  belong  to  precisely  those 
forces  against  whom  the  creation 
of  such  an  organ  is  intended  to 
protect.20 

Thus,  Soviet  naval  policy,  as  re- 
flected in  Admiral  Gorshkov 's  article, 
appears  unable  to  satisfactorily  resolve 
the  dilemma  of  supporting  the  freedoms 
of  the  high  seas  while  satisfying  the 
demands  of  the  underdeveloped  world 
for  a  greater  share  of  ocean  resources. 
Gorshkov's  argument  attempts  the 
reconciliation  by  pretending  that  the 
real  challenge  to  the  traditional  law  of 
the  sea  is  being  mounted  by  the  "im- 
perialist" states.  Seemingly,  then,  the 
Soviet  Union  can  both  support  the 
traditional  rules  and  take  an  anti- 
imperialist  stand.  But  the  facts  belie  the 
Gorshkov  approach  because  the  im- 
perialist states  are  supporting,  not  at- 
tacking, the  traditional  rules.  It  is  in 
American  interests,  as  it  is  in  Soviet 
interests,  to  keep  territorial  waters  nar- 
row and  permit  free  transit  through 
straits.  In  this  fashion  we  both  protect 
the  maneuverability  of  our  naval  fleets 


and  leave  the  oceans  open  to  our  eco- 
nomic use.  The  challenge  to  traditional 
rules  of  international  sea  law  comes 
from  the  underdeveloped  states  which, 
naturally,  prefer  to  protect  a  share  of 
ocean  resources  through  the  exercise  of 
sovereignty  because  they  do  not  have 
the  technological  wherewithal  to  exploit 
them  in  an  ocean  free-for-all  and  which 
stand  to  gain  little  from  greater  mobility 
for  great  power  navies. 

In  defending  the  existing  maritime 
system,  the  Soviet  Union  finds  itself  in  a 
theoretical  predicament.  The  Russians 
are  now  aligned  with  the  "imperialist" 
powers,  resisting  the  attempt  of  the 
Third  World  to  rewrite  ocean  law  in 
favor  of  developing  states.  The  United 
States  has  moved  somewhat  over  toward 
the  demands  of  the  Third  World  by 
offering  to  trade  an  international  regime 
with  control  and/or  proceeds  from 
ocean  exploitation  for  narrow  territorial 
seas  and  free  transit  through  straits. 
Fearing  that  an  international  regime 
would  be  in  the  control  of  the  "im- 
perialists" or,  perhaps,  because  actual 
control  might  lie  with  the  developing 
states,  the  Soviet  position,  as  stated  by 
Gorshkov,  is  to  oppose  a  powerful 
international  ocean  regime.  Instead,  the 
Soviet  Union  insists  that  "existing  regu- 
lations" should  be  more  conscientiously 
obeyed.  But  an  international  regime 
which  would  donate  proceeds  to  the 
needs  of  the  developing  states  is  more  to 
the  benefit  of  the  Third  World  than  an 
"improved"  status  quo  because  the 
underdeveloped  states  cannot  hope  to 
effectively  compete  with  the  exploiting 
technology  of  the  developed  states.  Ac- 
cordingly, the  Third  World  supports 
either  an  extension  of  national  jurisdic- 
tion or  an  international  regime  or  some 
combination  of  the  two.  Neither  alter- 
native is  fully  acceptable  to  Admiral 
Gorshkov. 

Ironically,  then,  Gorshkov  finds  him- 
self in  a  more  "conservative"  position 
than  the  United  States.  While  both 
superpowers   favor   maximum  mobility 
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for   their  fleets,   the   United  States  is  high  seas  for  reasons  befitting  a  mari- 

willing  to  trade  this  mobility  for  an  time    power;   it   is   little    served  by  a 

international    regime.    Gorshkov  seems  radical  change  in  the  status  quo.  As  a 

unwilling  to  accept  the  regime  alterna-  consequence,   Admiral  Gorshkov  finds 

tive.   Despite   Soviet  protestations  and  himself  opposed  to  the  demands  of  the 

frustrations,   the  Soviet  Navy  is  com-  Third  World  bloc,  no  matter  how  much 

mitted  to  traditional  freedoms  of  the  he  doth  protest. 
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THE  PEOPLE'S  REPUBLIC  OF  CHINA 


AND  THE  LAW  OF  THE  SEA: 


CARACAS  1974  AND  GENEVA  1975 


Herman  Zivetz 


INTRODUCTION 

Geneva,  May  12,  1975-The  third 
session  of  the  3rd  United  Nations 
Sea  Law  Conference  ended  May  9 
after  the  Third  World  and  other 
small  and  medium-sized  countries 
waged  a  fierce  struggle  against  the 
maritime  hegemonism  of  the  two 
superpowers  and  again  forced 
them  into  a  passive  and  isolated 
position.1 

Viewed  through  the  People's  Repub- 
lic of  China's  prism  of  a  bipolar  world, 
the  Sea  Law  Conferences  held  at  Ca- 
racas and  Geneva  were  victories.  China 
and  the  "oppressed  nations"  had  stood 
united  to  thwart  the  ambitions  of  the 
superpowers  who  were  portrayed  as 
completely  to  blame  for  the  failure  to 
reach  an  agreement.  It  was  the  super- 


powers who  wanted  to  "...  maintain 
their  positions  of  hegemonism  and  who 
assiduously  cling  to  the  outdated  legal 
regime  of  the  seas  and  refuse  to  aban- 
don their  control  and  monopoly  over 
the  seas  and  oceans."2 

Despite  repeated  Chinese  protesta- 
tions to  the  contrary,  however,  an 
examination  of  a  number  of  key  criteria 
would  suggest  that  maritime  strength  of 
the  PRC  may  stand  closer  to  the  ranks 
of  the  superpowers  she  is  wont  to  attack 
than  to  the  developing  nations  she 
claims  to  support. 

According  to  Jane's  Fighting  Ships, 
and  The  Military  Balance,  1974-1975, 
published  by  the  International  Institute 
for  Strategic  Studies  in  London,  for 
example,  Peking's  navy  has  more  than 
tripled  in  size  since  the  early  sixties, 
with  submarine  and  naval  aircraft  forces 
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ranking  third  in  the  world.  Her  coastal 
defense  fleet  of  fast  missile,  torpedo, 
and  gun  boats  is  considerably  larger 
than  that  of  the  Soviet  Union  or  the 
United  States.3 

Although  the  PRC's  navy  is  primarily 
designed  for  coastal  defense,  China's 
emerging  ability  and  readiness  to  con- 
duct amphibious  operations  were  dra- 
matically demonstrated  in  her  recent 
seizure  of  the  Paracel  Islands  in  the 
South  China  Sea-an  operation  that 
avoided  confrontation  with  the  super- 
powers but  nonetheless  suggests  that 
China  may  be  more  capable  today  of 
backing  up  her  strong  words  about 
sovereignty  and  jurisdiction  than  was 
the  case  in  the  1950's  and  early  sixties 
when  the  U.S.  Navy  continued  to  ply 
the  waters  between  Taiwan  and  the 
mainland  despite  more  than  200  "seri- 
ous warnings"  from  Peking.4 

China's  fishing  industry  also  borders 
on  the  superpower  range.  The  major 
part  of  her  effort  is  inland,  but  even 
discounting  their  fresh-water  catch,  the 
PRC  is  fourth  among  the  world's  ocean 
fishing  nations  and  conducts  fishing 
operations  in  9  of  the  19  major  world 
fishing  areas  defined  by  the  United 
Nations  Food  and  Agriculture  Organi- 
zation.5 

China's  salt-water  fishing  fleet  has 
been  progressively  motorized  with 
modern  vessels  equipped  with  tele- 
communications equipment,  fish  shoal 
detectors,  and  storage  facilities,  all  of 
which  has  enabled  most  fishing  villages 
to  report  increases  in  each  subsequent 
annual  catch.6 

Crude  oil  output,  a  significant  factor 
in  determining  potential  as  well  as 
actual  power,  was  more  than  six  times 
greater  in  1974  than  in  1965,  permitting 
the  PRC  not  only  to  meet  its  domestic 
needs  but  allowing  for  an  exportable 
surplus.7  According  to  Western  oil 
specialists,  China  is  on  the  verge  of 
becoming  one  of  the  world's  biggest  oil 
producers  and  exporters.8  The  shallow 
floor  of  the  Continental  Shelf  off  the 


coast  of  China,  extending  from  the 
Yellow  Sea  through  the  Paracel  and 
Spratly  Islands  in  the  South  China  Sea, 
is  considered  one  of  the  most  geologi- 
cally promising  of  the  yet  largely  un- 
exploited  offshore  areas.9  Indeed,  in 
December  1974,  the  maiden  voyage  of 
China's  first  domestically  designed  and 
built  drilling  vessel,  the  Kantan  (Pros- 
pector) was  not  only  successful  in  strik- 
ing oil,  but  also  provided  training  for  a 
technical  force  and  experience  in  marine 
geological  prospecting. 1  ° 

Keeping  within  the  basic  principle  of 
"maintaining  independence  and  keeping 
the  initiative  in  our  own  hands  and 
relying  on  our  own  efforts,"11  China's 
trade  with  the  outside  world  has  in- 
creased 5.66  percent  since  1952.  The 
PRC  has  trade  relations  with  more  than 
150  countries  and  trade  agreements 
with  more  than  50  other  nations.12 
According  to  Lloyd's  list  of  qualifying 
flag  states,  China  ranks  23rd  in  the 
world  in  shipping  tonnage, 1 3  with  esti- 
mates ranging  from  Lloyd's  official  1.5 
million,  to  Hong  Kong  shippers  deter- 
mination of  about  4  million  tons. J  4 

In  terms  of  growth,  although  the 
Hutung  Shipyard  in  Shanghai  boasts  of 
setting  new  records  in  1973  with  a  total 
output  value  of  2lA  times  that  of  1965, 
China  still  relies  on  foreign  acquisitions 
in  the  building  of  her  merchant  fleet. 
Japan  and  Great  Britain  currently  domi- 
nate the  Chinese  market  for  transport 
and  communications  equipment,  fol- 
lowed by  Holland  and  the  United 
States.  In  1974  orders  were  placed  for 
70  cargo  ships,  including  freezer  and 
refrigerator  vessels,  with  Japan  and  a 
number  of  Western  European  countries 
as  the  principal  contractors. 1 5  It  is  also 
claimed  in  Hong  Kong  that  Peking  is  the 
biggest  ship  charterer  on  the  London 
market.16 

In  anticipation  of  an  increase  of 
international  trade,  the  Chinese  have 
expanded  and  modernized  the  port  of 
Shanghai  and  have  improved  harbor 
facilities    in    nine    major    ports    along 
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China's  coast,  from  Laien  in  the  north- 
east to  Chanchiang  in  the  south.1  7 

It  would  appear  then  that,  judging 
from  actual  and  potential  maritime 
strength,  China's  interests  at  Caracas 
and  Geneva  should  have  been  consistent 
with,  if  not  parallel  to,  those  of  the 
United  States,  the  Soviet  Union,  and 
other  seapowers.  Yet  the  PRC's  position 
at  these  meetings  was  in  support  of  the 
most  radical  opponents  of  the  maritime 
nations-those  who  called  for  a  new 
regime  which  would  severely  restrict  the 
freedom  of  navigation  for  warships  and 
for  some  commercial  vessels,  limit  the 
scope  of  operations  for  the  major  fish- 
ing nations,  and  hobble  exploitation  of 
the  mineral  resources  of  the  deep  sea- 
bed. 

CARACAS-1974 

In  1958  the  United  Nations  Con- 
ference on  the  Law  of  the  Sea  convened 
in  Geneva.  In  the  same  year,  the 
People's  Republic  of  China,  a  member 
of  neither  the  United  Nations  nor  the 
Law  of  the  Sea  Conference,  issued  its 
own  "Declaration  on  China's  Territorial 
Sea."  It  established  a  12  nautical  mile 
limit,  which  it  defended  against  Ameri- 
can and  British  criticism  as  being  a 
sovereign  right,  consistent  with  eco- 
nomic and  defense  needs.  Further,  it 
decreed  that  all  vessels  must  observe  the 
relevant  laws  and  regulations  laid  down 
by  the  PRC  and  that  no  foreign  warship 
might  enter  China's  territorial  waters 
without  prior  permission.18 

These  restrictions  contrary  to  the 
convention  produced  at  Geneva,  were 
aimed  primarily  at  the  activities  of  the 
U.S.  7th  Fleet  operating  in  waters 
around  Taiwan.19 

In  addition,  the  Chinese  applied  the 
straight  baseline  method  of  measuring 
the  breadth  of  their  territorial  waters,  a 
method  authorized  by  international 
agreements  for  countries  such  as  Nor- 
way, with  large  stretches  of  indented 
coastline.  The  result  of  using  this  mea- 


suring system  was  to  convert  the 
Chiunghow  Strait  and  Pohai  Bay, 
normally  within  China's  territorial  sea, 
into  internal  waters,  precluding  the 
rights  of  innocent  passage  for  foreign 
vessels.20 

By  the  end  of  1971,  however, 
China's  isolation  from  the  world  com- 
munity was  over,  and  her  security  con- 
cerns now  encompassed  not  only  the 
U.S.  7th  Fleet  but  the  increased  activity 
of  a  growing  Soviet  Navy  in  Asian 
waters. 

Territorial  Sea.  By  the  time  the 
second  session  of  the  Third  United 
Nations  Conference  on  Law  of  the  Sea 
convened  in  Caracas,  Venezuela,  the 
issue  of  conversion  from  a  3-mile  to  a 
12-mile  territorial  sea  was  all  but  passe. 
Most  participants,  including  the  United 
States,  had  reached  a  consensus  on 
including  the  12-mile  limit  in  an  inter- 
national convention.  The  PRC,  however, 
virtually  ignored  the  question  of  the  12 
miles,,  and,  along  with  their  Albanian 
spokesman,21  addressed  themselves 
only  to  limits  placed  on  the  200-mile 
economic  zone.  China  constantly  re- 
peated its  position  that  a  nation  had  the 
sovereign  right  to  determine  the  extent 
of  its  territorial  sea. 

In  his  opening  remarks  to  the  con- 
ference, Chia  Shu-fan,  leader  of  the 
Chinese  delegation  and  Vice  Minister  of 
Foreign  Trade,  stated: 

We  hold  that  to  define  the  terri- 
torial sea  and  scope  of  national 
jurisdiction  is  the  sovereign  right 
of  each  country  and  brooks  no 
dictation  from  one  or  two  super- 
powers. Coastal  states  are  entitled 
to  reasonably  define  their  terri- 
torial sea  of  an  appropriate 
breadth  and,  beyond  it,  their  ex- 
clusive economic  or  fishery  zones 
of  appropriate  limits  in  the  light 
of  their  specific  natural  conditions 
and  the  needs  of  their  national 
economic  development  and  na- 
tional security.22 
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Straits.  The  breadth  of  a  nation's 
territorial  sea  is  particularly  significant 
because  an  extension  from  3  to  1 2  miles 
would  overlap  more  than  100  straits 
which  had  been  considered  part  of  the 
high  seas.13  The  United  States,  ex- 
pressing the  impact  of  this  change  on 
most  of  the  maritime  nations,  argued 
that  straits  used  for  international  naviga- 
tion were  connecting  points  for  large 
areas  of  the  oceans  and  that  unimpeded 
transit  through  these  straits  fell  under 
the  existing  rights  of  the  high  seas 
regime.24 

The  PRC,  on  the  other  hand,  defined 
a  strait  lying  within  a  territorial  sea  as 
an  inseparable  part  of  that  territorial 
sea,  with  the  coastal  state  having  full 
authority  to  enact  laws  regulating 
passage  of  commercial  ships  and  aircraft 
through  and  over  these  straits.  A  coastal 
state  could  also  require  prior  approval 
for  the  passage  of  military  vessels.2  5 

The  principal  thrust  of  China's  stance 
on  innocent  passage  through  straits 
centered  on  the  growing  strength  of  the 
Soviet  Navy  and  the  rivalry  between  the 
United  States  and  the  U.S.S.R.  for  what 
the  PRC  charged  was  "world  hege- 
mony." "For  many  years  Soviet  social- 
imperialism  has  regarded  the  straits  of 
other  countries  as  a  life  line  for  its 
aggression  and  expansion  abroad  and  its 
contention  with  the  other  superpower 
for  dominance  over  the  sea  as  well  as 
the  world,"  wrote  a  correspondent  for 
the  New  China  News  Agency.  "It  tries 
by  every  means  to  secure  unimpeded 
passage  for  its  warships  and  nuclear 
submarines  through  the  straits  of  other 
countries  in  order  to  cruise  at  will  in  all 
the  oceans,  threatening  the  peace  and 
security  of  many  countries."26  In  doing 
so,  the  Chinese  further  accused  the 
Soviets  of  "contempt"  for  the  sover- 
eignty of  other  nations.2  7 

One  example  of  such  contempt,  of- 
fered by  the  Chinese,  was  a  Soviet- 
Japanese  announcement  in  March  1972 
that  the  two  countries  had  come  to  an 
"official  understanding"  on  making  the 


Straits  of  Malacca  an  "international 
strait"  in  spite  of  an  agreement  among 
Malaysia,  Singapore,  and  Indonesia  in 
November  1971  that  a  cooperative  or- 
ganization to  safeguard  the  navigation  in 
the  Malacca  and  Singapore  straits  should 
be  created  and  that  "internationali- 
zation of  the  Straits  of  Malacca"28  was 
unacceptable. 

The  Chinese  also  chided  the  Russians 
for  revisionist  inconsistencies,  citing 
both  a  1949  decision  by  the  Soviet 
Judge  on  the  World  Court  affirming  the 
right  of  coastal  states  to  formulate 
regulations  for  navigation  in  their  terri- 
torial straits  and  the  refusal  by  the 
Russians  to  allow  free  transit  of  foreign 
icebreakers  and  frigates  through  their 
own  Vilkusky  Strait.29 

The  deputy  leader  of  the  Chinese 
delegation,  Ling  Ching  took  further 
issue  with  the  "smokescreen"  effort  by 
the  superpowers  to  obliterate  the  dis- 
tinction between  commercial  and  war- 
ships by  the  use  of  the  term  "all  ships." 
He  also  pointed  out  that  while  freedom 
of  navigation  through  straits  was  osten- 
sibly aimed  at  developing  international 
trade  and  that  such  trade  was  the 
legitimate  desire  of  the  peoples  of  the 
world,  this  could  hardly  be  brought 
about  by  the  free  passage  through  straits 
of  warships  and  nuclear  submarines.30 

The  Economic  Zone.  Both  the  Rus- 
sians and  Americans  attempted  to  re- 
solve the  issue  of  a  12-mile  territorial 
sea  and  a  200-mile  economic  zone  in  an 
"overall  treaty  package"  which  would 
include,  "provisions  for  unimpeded 
transit  of  international  straits,  and  a 
balance  between  coastal  state  rights  and 
duties  within  the  economic  zone."31 
The  PRC  repudiated  this  "conditional 
recognition"  in  exchange  for  free  pas- 
sage through  sovereign  straits  of  war- 
ships and  submarines.3  2 

Fishing.  Fishing  rights  in  the  eco- 
nomic zone  brought  the  strongest  chal- 
lenge   from    the    Chinese.    Again    the 
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United  States  and  the  Soviet  Union 
presented  similar  plans  which  provided 
the  licensing  and  regulation  of  foreign 
fishing  fleets  by  an  international  au- 
thority where  a  coastal  state  was  unable 
to  utilize  fully  its  fishery  resources  in 
the  economic  zone. 

Almost  predictably,  the  People's 
Republic  of  China  once  again  accused 
the  superpowers  of  knavery,  in  this  case 
of  reintroducing  the  discredited  concept 
of  preferential  rights  in  the  economic 
zone  at  the  expense  of  the  sovereignty 
of  the  smaller  coastal  states.  In  an 
article  in  the  Peking  Review,  the  Chi- 
nese labeled  the  Soviet  Union  as  a 
"super- fishing  despot"  whose  outer  sea 
and  distant  water  catches,  those  in 
Asian,  African,  and  Latin  American 
waters,  made  up  to  three-quarters  of  her 
total  catch.  The  Chinese  accused  the 
Russians  of  exhausting  the  fishery  re- 
sources in  these  areas.33 

Ling,  in  addressing  the  conference  on 
this  question,  denounced  the  super- 
powers for  paying  only  lipservice  to  the 
concept  of  an  economic  zone  but  at  the 
same  time  denying  the  coastal  states 
their  exclusive  economic  rights.  "We  are 
of  the  opinion,"  he  said,  "that  a  coastal 
state  may,  in  accordance  with  its  wish 
and  needs,  allow  foreign  fishermen  to 
fish  in  the  areas  under  its  jurisdiction  by 
bilateral  or  regional  agreements  ...  but 
it  must  not  be  provided  beforehand  that 
the  coastal  state  shall  have  the  obliga- 
tion to  grant  foreign  states  any  such 
rights."34 

Scientific  Research.  Peking's  commit- 
ment to  exclusive  jurisdiction  clashed 
once  again  with  the  American  and  Rus- 
sian proposals  in  the  area  of  scientific 
research  within  an  economic  zone.  The 
United  States  argued  that  not  only  did 
many  developing  countries  lack  the  re- 
sources to  conduct  research,  but  that  a 
"consent  regime"  supported  by  China 
and  other  developing  nations  would 
increase  costs  and  would  undermine  the 
validity  of  scientific  findings  by  virtue 


of  the  fact  that  research  teams  could  be 
excluded  from  some  areas  of  the  oceans 
by  the  coastal  states.  "Oceanic  processes 
do  not  respect  man-made  jurisdictional 
boundaries,"  was  the  position  of  Ameri- 
can  Ambassador  John  Stevenson.3  5 

The  United  States  then  proceeded  to 
set  forth  proposals  designed  to  protect 
the  rights  of  coastal  states,  including 
advance  notification  of  proposed  re- 
search, the  right  of  a  coastal  state  to 
participate,  the  sharing  of  data  and 
samples  with  the  coastal  state,  assistance 
in  interpreting  results,  publication  of 
significant  findings,  compliance  by  re- 
searchers with  international  environ- 
mental standards,  flag  state  certification 
that  the  research  will  be  purely  scien- 
tific and  conducted  by  a  qualified  insti- 
tution, and  respect  for  the  jurisdiction 
of  the  coastal  state  within  its  economic 
zone.36 

The  Chinese  countered  with  an  asser- 
tion that:  "...  in  the  hands  of  the 
superpowers,  marine  scientific  research 
is  a  tool  of  contending  for  maritime 
hegemony  and  pushing  policies  of  ag- 
gression and  plunder."37  Four  alterna- 
tive principles  guiding  such  research 
were  then  offered  by  the  PRC.  They 
included  the  prerequisite  of  prior  con- 
sent; the  right  of  the  coastal  state  not 
only  to  participate  in  research  projects, 
but  the  right  of  prior  approval  on  the 
publication  or  transfer  of  all  data  and 
results;  regulation  of  scientific  research 
in  the  international  sea  area  by  an 
international  regime;  and  assistance  by 
the  sophisticated  maritime  community 
to  developing  nations  to  enhance  the 
latter 's  capability  to  conduct  research 
independently.38 

Pollution  Control.  Once  more,  on  the 
matter  of  marine  pollution  prevention, 
the  effective  difference  between  Peking 
and  developed  maritime  nations  hinged 
on  the  scope  of  a  coastal  zone's  juris- 
diction. The  United  States,  concerned 
that  navigation  over  almost  one-third  of 
the  oceans'  surface  would  be  subjected 
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to  a  multitude  of  conflicting  rules, 
proposed  that  standards  for  vessel- 
source  pollution  should  be  set  interna- 
tionally through  the  Inter- Governmental 
Consultive  Organization  (IMCO),  by  flag 
states  for  their  own  vessels,  or  by  port 
states  for  vessels  using  their  ports.39 
American  delegates  also  tendered 
proposals  which  would  establish  dif- 
ferent environmental  obligations  for 
developing  and  developed  states.4  ° 

The  PRC  response  to  these  proposals, 
as  articulated  by  Lo  Yu-ju,  that  "under 
the  pretext  of  'international  standards' 
and  'global  measures,'  [the  super- 
powers] attempt  to  deny  the  jurisdic- 
tion of  coastal  states  and  their  role  in 
the  prevention  and  control  of  marine 
pollution."  Lo  conceded  that  measures 
on  an  international  or  regional  basis 
were  needed,  but  these  measures  can  in 
no  way  substitute  for  antipollution 
regulations  by  coastal  states.  He  also 
alluded  to  the  proposed  "double  stand- 
ard" of  environmental  control  by 
stating  that  "global  measures"  would 
restrict  the  economic  and  industrial 
development  of  the  developing  coun- 
tries."41 

The  Deep  Seabed.  The  issue  of  the 
regime  and  the  machinery  governing  the 
international  seabed  area  was  particu- 
larly contentious,  widening  the  gulf 
between  the  advanced  nations  and  the 
Third  World,  with  the  People's  Republic 
of  China  vociferously  in  the  latter  camp. 
The  conflict  revolved  around  the  ques- 
tions of  who  shall  exploit  the  resources 
in  the  area,  and  what  shall  be  the 
structure,  powers,  and  functions  of  the 
international  machinery. 

The  United  States  took  the  position 
that  access  to  the  rich  manganese 
nodules  in  the  deep  seabed  be  guaran- 
teed on  a  nondiscriminatory  basis, 
under  reasonable  conditions  which 
would  provide  the  security  needed  to 
attract  the  private  investments  essential 
for  development.  A  portion  of  the 
revenues  earned  from  this  exploitation 


would  be  used  for  international  com- 
munity purposes,  particularly  for  de- 
veloping countries. 

The  United  States,  supported  by 
eight  Western  Europe  countries  and 
Japan,  favored  development  through  a 
system  of  licensing  to  private  investors 
having  the  requisite  scientific  capability. 
Control,  rather  than  regulation,  as 
proposed  by  the  opponents  to  the  U.S. 
plan,  would  rest  with  an  international 
authority  with  policy  guidance  coming 
from  a  broadly  representative  assembly 
but  with  decisionmaking  authority  in 
the  hands  of  a  smaller  executive 
body.42 

Over  100  nations,  including  the 
People's  Republic  of  China,  supported  a 
counterplan  submitted  by  the  Third 
World's  Group  of  77.  Under  this  pro- 
posal, all  rights  to  the  deep  seabed 
would  be  vested  in  an  international 
authority  "on  behalf  of  mankind  as  a 
whole."  The  international  authority 
would  be  entitled  to  exploit  the  deep 
seabed  resources  directly,  through  con- 
tracts, joint  ventures,  and  other  forms 
of  associations,  with  complete  and  ef- 
fective control  in  the  hands  of  the 
authority.4  3 

Ke  Tsai-shue,  speaking  for  the  PRC, 
further  stated  that  pending  the  estab- 
lishment of  an  international  regime  and 
machinery,  no  state  or  person  should  be 
allowed  to  exploit  the  deep  seabed  and 
that  all  such  activities  already  underway 
should  be  stopped.44 

Ke  and  others  extended  the  scope  of 
the  debate  on  the  deep  sea  area  by 
citing  relevant  United  Nations  General 
Assembly  resolutions  calling  for  peace- 
ful uses  of  the  deep  seabed.  "There- 
fore," said  Ke,  "we  must  oppose  the 
superpowers  conducting  military  opera- 
tions in  the  area  under  whatever  cover. 
The  emplacement  of  nuclear  weapons  as 
well  as  activities  of  nuclear  submarines 
in  the  area  shall  be  prohibited.  Scientific 
research  and  other  related  activi- 
ties .  .  .  shall  also  be  subjected  to 
appropriate  regulation.  We  are  opposed 
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to  military  espionage  carried  out  under 
cover  of  scientific  research."4  5 

The  American  delegation  came  to 
Caracas  hopeful  that  at  least  the  politi- 
cal substance,  if  not  the  technical  details 
of  a  treaty,  could  be  hammered  out.  As 
it  was,  however,  Ambassador  Stevenson 
could  only  take  heart  from  the  fact  that 
most  countries  wanted  to  conclude  a 
treaty.  He  saw  hope  in  the  fact  that 
traditional  regional  and  political  align- 
ments of  states  were  gradually  being 
replaced  by  informal  groups  whose 
memberships  were  based  on  issues  and 
that  the  number  and  tempo  of  private 
meetings,  essential  to  any  real  bargain- 
ing, had  increased  considerably.  Some 
of  the  participants  had  moved  beyond 
their  previous  formal  positions  at  these 
unpublicized  meetings.  Most  important, 
according  to  Stevenson,  was  the  organi- 
zation in  each  committee  of  comprehen- 
sive sets  of  working  papers,  making  it 
clear  what  the  structure  and  general 
content  of  the  treaty  will  be. 

"What  was  missing  in  Caracas,"  said 
Stevenson,  "was  sufficient  political  will 
to  make  hard  negotiating  choices  ...  we 
must  now  move  from  the  technical 
drafting  and  preliminary  exploratory 
exchanges  of  views  ...  to  the  highest 
political  levels,  involving  heads  of  states 
themselves,  to  make  accommodations 
on  these  critical  issues  possible." 

A  general  declaration  of  agreement 
on  such  specific  issues  as  the  12-mile 
territorial  sea  and  the  200-mile  eco- 
nomic zone  could  have  been  achieved  at 
Caracas,  but  the  United  States  opposed 
piecemeal  decisions  which  did  not  spell 
out  key  details.  American  support  for 
the  12-mile  territorial  sea  and  the 
200-mile  economic  zone  was  condi- 
tioned on  the  satisfactory  resolutions  of 
such  issues  as  the  unimpeded  passage  of 
straits  and  the  rights  and  responsibilities 
of  coastal  states  in  these  areas.46 

The  single  package  concept  was 
opposed  by  the  People's  Republic  of 
China.  Less  concerned  than  the  United 
States   over  a  successful  conclusion  at 


Caracas,  the  PRC  chose  to  view  trade- 
offs and  compromises  as  superpower 
tactics  designed  to  divide  the  Third 
World  and  to  erode  the  sovereignty  and 
jurisdictional  rights  of  coastal  states. 

GENEVA-1975 

The  third  session  of  the  Law  of  the 
Sea  Conference  opened  in  Geneva, 
Switzerland,  on  18  March  1975.  There 
were  few  formal  speeches -this  was  a 
negotiating  session  where  the  general 
outlines  developed  at  Caracas  were  to  be 
expanded  into  a  new  treaty  on  law  of 
the  sea.  Despite  serious  bargaining 
efforts,  however,  the  delegates  were 
unable  to  conclude  a  convention  accept- 
able for  signature.  The  only  important 
document  to  emerge  from  the  session 
was  a  single  text  on  virtually  all  LOS 
topics  prepared  by  the  chairman  of  each 
of  the  three  committees.  This  was  not  a 
negotiated  text,  but  represented,  in  the 
view  of  each  chairman,  the  prevailing 
sentiments  on  the  various  issues,  leaving 
out  extreme  positions.  For  the  U.S. 
delegation,  this  procedure  is  viewed  as  a 
positive  procedural  accomplishment 
which  should  make  it  easier  to  negotiate 
an  agreement  at  the  next  session  of  the 
LOS  conference  scheduled  for  the 
spring  of  1976.47 

Although  there  were  few  substantive 
changes  in  the  positions  taken  by  the 
People's  Republic  of  China,  the  United 
States,  or  the  Soviet  Union,  Geneva  did 
expose  much  of  China's  hollow  rhetoric 
regarding  the  single-mindedness  of  the 
Third  World's  opposition  to  the  super- 
powers. Self-interest,  disinterest,  or 
trade-off  possibilities  were  as  much 
motivating  factors  behind  national  posi- 
tions as  was  identification  with  a  re- 
gional or  developing  group.  The  PRC's 
apparent  major  interest -use  of  the  LOS 
conference  as  a  platform  for  attacks  on 
the  Soviet  Union  and  the  United  States 
-required  little  shifting  from  her  pre- 
vious support  for  the  more  radical  pro- 
posals made  at  Caracas. 
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Territorial  Sea.  The  single  text 
emanating  out  of  the  second  committee 
reflected  consensus  for  a  12-mile  terri- 
torial sea.  China  did  not  comment  on 
article  7  of  this  text  which  states: 
"Where  the  establishment  of  a  straight 
baseline  .  .  .  has  the  effect  of  enclosing 
as  internal  waters  areas  which  previously 
had  been  considered  as  part  of  the 
territorial  sea,  of  the  exclusive  zone  or 
of  the  high  seas,  a  right  of  innocent 
passage  .  .  .  shall  exist  in  these 
waters."48  As  cited  earlier,  China's 
adoption  of  the  straight  baseline 
method  in  1958  removed  the  right  of 
innocent  passage  from  the  Chiunghow 
Strait  and  Pohai  Bay,  both  formerly 
within  China's  territorial  waters,  but 
now  considered  internal  waters.4  9 

Peking  did  comment,  however,  on 
Ecuador  and  Peru's  insistence  that  they 
had  the  right  to  extend  their  territorial 
waters  up  to  200  miles.  While  still 
maintaining  their  insistence  on  the 
sovereign  right  of  nations  to  set  their 
own  territorial  sea  limits,  the  200-mile 
claim  found  so  little  support  at  Geneva 
from  other  nations  that  the  Chinese 
used  obfuscating  language  when  they 
spoke  of  "resolutely"  supporting  the 
struggle  of  Third  World  countries  to 
safeguard  their  national  resources, 
economy,  and  sovereignty.  They  then 
substituted  the  term  "200  mile  mari- 
time right"  in  place  of  territorial  sea  and 
proceeded  to  describe,  not  the  terri- 
torial sea,  but  the  economic  zone.50 

Other  provisions  for  the  territorial 
sea  found  in  the  single  text  evinced  no 
special  response  from  the  Chinese 
despite  the  fact  that  they  ran  counter  to 
the  positions  normally  taken  by  the 
PRC.  These  single  text  provisions  in- 
cluded: no  restrictions  against  the  sur- 
face navigation  of  submarines  through 
territorial  waters;  no  coastal  state  re- 
strictions on  the  design,  construction, 
manning  or  equipment  of  foreign  ships 
transiting  territorial  waters;  the  same 
right  of  innocent  passage  for  warships  as 
for  commercial  vessels;  and  limitations 


on  the  criminal  jurisdiction  of  coastal 
states  to  foreign  ships  passing  through 
territorial  waters.5  1 

Straits.  The  American  delegation  saw 
increasing  support  at  Geneva  for  its 
position  stressing  the  necessity  of  guar- 
anteed transit  for  all  ships  and  aircraft 
through  straits  used  for  international 
navigation.52  The  Chinese  held  to  their 
previous  position  that:  "a  strait  within 
the  limits  of  a  territorial  sea,  no  matter 
whether  it  is  frequently  used  for  inter- 
national navigation,  constitutes  an  in- 
separable, component  part  of  the  terri- 
torial sea  of  a  coastal  state."  They 
argued  that  innocent  passage  through 
such  a  strait  should  not  apply  to  foreign 
warships.53 

What  the  PRC  refused  to  recognize 
was  that  many  nonstrait  states  simply 
were  not  concerned  about  innocent 
passage  of  warships  or  the  exercise  of 
coastal  state  sovereignty  and  jurisdiction 
in  these  areas  except  as  restrictions  on 
free  navigation  of  straits  might  affect 
the  prices  of  imports  and  exports.  Other 
nonstrait  states,  while  unwilling  to  be 
placed  on  record,  recognized  that  their 
own  security  depended  on  the  right  of 
free  transit  for  either  the  Soviet  or 
American  navies. 5  4 

Probably  the  greatest  consideration 
that  divided  the  developing  world  on 
the  straits  issue  was  an  appreciation  by 
some  nations  that  they  could  use  free 
passage  through  straits  as  a  bargaining 
lever  with  the  superpowers  for  trade- 
offs on  other  law  of  the  sea  issues.55  It 
was  on  this  willingness  to  compromise 
that  the  PRC  found  itself  out  of  step 
with  many  of  the  members  of  the  Third 
World. 

Economic  Zone.  Treatment  of  the 
economic  zone  in  the  single  text  appears 
to  be  more  in  line  with  the  positions 
supported  by  the  People's  Republic  of 
China  than  with  those  of  the  United 
States  or  the  Soviet  Union.  However, 
U.S.  Ambassador  Stevenson  held  a  more 
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sanguine  view  of  the  text,  asserting  that 
to  a  large  degree  it  did  establish  a 
balance  between  the  rights  and  duties  of 
coastal  states  and  other  states  having 
vital  interests  in  these  areas.5  6 

Contrary  to  the  previously  held 
American  position,  the  term  "exclusive" 
is  applied  to  the  economic  zone  in  the 
title  and  throughout  the  second  com- 
mittee report.  Sovereign  and  jurisdic- 
tional rights  to  exploration,  exploita- 
tion, and  scientific  research  within  the 
zone  are  granted  to  the  coastal  state. 
There  are  passages,  however,  which  miti- 
gate the  impact  of  coastal  state  control. 
For  example,  the  PRC  made  much  in 
Geneva  of  the  Soviet  insistence  that  the 
exercise  of  coastal  state  rights  in  the 
economic  zone  give  due  regard  to  other 
legitimate  uses  of  the  high  seas.  The 
Chinese  argued  that  inclusion  of  high 
seas  rights  distorts  the  status  and  nature 
of  the  economic  zone,  charging  the 
Soviets  with  wanting  to  threaten  the 
sovereignty  and  security  of  these  coastal 
states.5  7 

Article  47  of  the  single  text  provides, 
however,  that  high  seas  rights  of  naviga- 
tion and  overflight  shall  apply  to  the 
exclusive  economic  zone  as  long  as  the 
exercise  of  these  rights  is  not  in- 
compatible with  the  provisions  outlined 
in  the  section  on  the  economic  zone.58 

The  article  also  protects  the  right  of 
foreign  nations  to  lay  cables  and  sub- 
marine pipelines  in  the  200-mile  eco- 
nomic zone  of  another  coastal  state.59 
In  conformity  with  overwhelming  senti- 
ment in  favor  of  freedom  of  navigation 
and  the  laying  of  cables  and  pipelines, 
the  PRC  conceded  this  point  in  the  last 
days  at  Geneva.60 

Fishing.  On  fishing  rights  in  the 
economic  zone,  the  single  text  attempts 
to  strike  a  middle  ground  between  the 
position  of  complete  sovereignty  of 
coastal  states  over  fishing  resources,  a 
stance  supported  by  the  PRC,  and  the 
"preferential  rights"  proposal  of  the 
United  States  and  the  Soviet  Union.  The 


text  provides  for  the  coastal  states,  not 
an  international  authority,  to  determine 
the  allowable  catch  of  living  resources  in 
the  exclusive  economic  zone,  but  also 
provides  that,  "where  the  coastal  state 
does  not  have  the  capacity  to  harvest 
the  entire  allowable  catch,  it  shall, 
through  agreements,  give  other  states 
access  to  the  surplus  of  the  allowable 
catch."61  The  PRC  contribution  to  the 
debate  was  limited  to  a  continuation  of 
her  attacks  on  the  Soviet  Union  as  a 
pillager  of  the  fishery  resources  of 
others.62 

Landlocked  Nations.  Throughout  the 
Caracas  conference  and  again  at  Geneva, 
Chinese  accounts  of  the  proceedings 
contained  oblique  remarks  about  super- 
power efforts  at  dividing  the  unanimity 
of  the  developing  world.  These  com- 
ments referred  to  a  continuing  dispute 
within  the  Group  of  77  over  access  to 
the  resources  in  the  economic  zone  for 
landlocked  and  geographically  dis- 
advantaged states.  The  single  text  article 
on  this  issue  provides  for  participation 
of  noncoastal  states  in  the  exploitation 
of  "living  resources"  in  the  economic 
zone  of  a  neighboring  coastal  state  but 
leaves  the  terms  and  conditions  of  such 
participation  to  subsequent  bilateral  or 
regional  agreements.63  The  Chinese 
wholly  subscribe  to  this  position.  The 
landlocked  states  supported  by  the 
United  States,  do  not,  however,  feel 
that  the  interests  of  these  geographically 
disadvantaged  countries  have  been  ade- 
quately protected.64 

Missing  from  the  single  text  provi- 
sion, for  example,  as  well  as  from  PRC 
and  other  coastal  state  commentaries, 
are  any  references  to  the  sharing  of 
"nonliving"  or  mineral  resources  in  the 
economic  zone.  Most  of  the  coastal 
developing  countries  completely  re- 
jected the  demands  of  their  landlocked 
neighbors  for  a  share  of  mineral  re- 
sources, and  the  Latin  American  coastal 
states  were  not  even  willing  to  share 
access  to  fishery  resources.65 
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Scientific  Research.  The  dispute  over 
the  requirement  of  prior  consent  by  the 
coastal  state  for  scientific  research  in  its 
economic  zone  continued  at  Geneva. 
The  Soviet  Union  modified  its  position 
by  proposing  that  only  fundamental 
scientific  research  unrelated  to  explora- 
tion and  exploitation  of  resources  be 
exempt  from  prior  notification.  The 
PRC  refused  to  accept  this  distinction, 
arguing  again  that  any  deviation  from 
the  principle  of  prior  notification  nulli- 
fied the  jurisdiction  of  the  coastal  state 
and  gave  the  superpowers  "a  free  hand 
to  carry  out  all  furtive  activities  under 
the  pretext  of  scientific  research."66 

The  third  committee  dealt  directly 
with  the  issue  of  scientific  research, 
apart  from  concern  over  rights  in  the 
economic  zone,  and  made  a  sharp 
distinction  between  research  related  to 
the  exploration  and  exploitation  of 
living  and  nonliving  resources,  for  which 
prior  consent  is  mandatory,  and  pure 
scientific  research.  For  the  latter  pur- 
pose, notification  is  required  only  in 
order  to  give  the  coastal  state  an  oppor- 
tunity to  participate  in  the  research 
project.  The  coastal  state  cannot  pre- 
vent pure  research  unless  it  determines 
that  the  project  is  not,  in  its  estimation, 
fundamental  in  nature.  In  such  in- 
stances, the  dispute  can  be  submitted  to 
settlement  machinery.6  7 

The  Deep  Seabed.  As  in  Caracas,  no 
compromise  could  be  found  in  Geneva 
for  the  issue  of  control  over  the  exploi- 
tation of  the  deep  seabed.  The  single 
text  coming  out  of  the  first  committee 
fairly  well  encompassed  the  proposals  of 
the  Group  of  77,  providing  for  an 
international  authority  to  explore  and 
exploit  the  deep  seabed  directly  and  for 
control  over  the  authority  to  be,  in 
effect,  in  the  hands  of  the  majority  of 
smaller  nations.  These  proposals  were 
opposed  by  the  United  States  and  other 
technologically  advanced  nations  but 
supported  by  the  PRC. 

Ambassador    Stevenson,    in    a   final 


statement  at  Geneva,  expressed  the 
American  delegation's  dissatisfaction 
with  the  apparent  trend  on  a  seabed 
protocol  when  he  said: 

The  investment  in  this  type  of 
project  is,  as  you  know,  an  enor- 
mous one.  And,  in  a  world  where 
we  have  all  felt  the  effects  not 
only  of  scarcity  of  vital  raw 
materials,  but  of  uncertainty  of 
access  to  them,  nations  are  not 
prepared,  in  my  judgement,  to 
subject  their  access  to  seabed 
minerals  to  a  system  of  explora- 
tion and  exploitation  and  to  a 
decision-making  process  in  which 
they  do  not  have  reasonable  as- 
surances of  security  of  access  and 
may  not  be  adequately  repre- 
sented. Moreover,  I  do  not  think 
it  will  be  possible,  seen  against  the 
background  of  today's  develop- 
ments in  raw  material  matters,  to 
agree  to  give  ultimate  powers  of 
exclusive  exploitation  to  a  single, 
new  international  entity  .  .  ,68 

The  inability  of  the  Geneva  con- 
ference to  meet  its  previously  assigned 
deadline  for  a  completed  convention 
seemed  to  affirm  the  skepticism  of  some 
observers  that  no  conference  involving 
more  than  140  countries  and  over  97 
different  issues  could  ever  conclude  a 
single  treaty  acceptable  to  a  majority  of 
delegations.69  The  major  stumbling 
block  to  an  overall  consensus  was  the 
issue  of  deep  seabed  exploitation.  The 
impact  of  the  oil  cartel  on  Western 
economies  and  on  the  world's  political 
balance  was  apparent  to  the  developing 
countries.  They  were,  therefore,  acutely 
conscious  of  the  importance  of  con- 
trolling the  untapped  mineral  wealth  of 
the  seas.  For  many  of  these  countries, 
including  the  People's  Republic  of 
China,  Third  World  domination  of  the 
deep  seabed  was  crucial  if  they  were  to 
create  what,  in  their  eyes,  would  be  a 
new,  more  equitable,  world  economic 
order. 
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Nevertheless,  the  American  dele- 
gation was  still  hopeful  that  a  more 
favorable  accord  could  be  reached  at  the 
1976  continuation  of  the  Law  of  the 
Sea  Conference.  The  United  States  may 
resubmit,  in  a  revised  form,  a  compro- 
mise proposal  that  would  divide  the 
deep  seabed  into  areas-some  reserved 
for  direct  exploitation  by  the  interna- 
tional authority  and  others  to  be 
worked  through  licensed  companies. 
Even  though  a  similar  American  pro- 
posal was  rejected  at  Geneva  by  the 
Group  of  77,  the  United  States  believes 
that  agreement  is  so  close  on  other 
issues  that  a  breakthrough  on  the  deep 
seabed  impasse  could  result  in  a  compre- 
hensive treaty.70 

On  the  other  hand,  the  People's 
Republic  of  China  expressed  no  similar 
optimism  or  concern  for  a  successful 
conclusion.  The  closed  negotiating 
atmosphere  at  Geneva  denied  them  the 
wide  propaganda  platform  they  enjoyed 
in  Caracas,  and  consequently,  on  many 
of  the  law  of  the  sea  issues  debated  at 
Geneva,  the  Chinese  were  silent.  The 
issues  on  which  they  chose  to  comment 
were  those  that  afforded  an  opportunity 
to  demonstrate  solidarity  with  the  Third 
World  in  opposition  to  the  superpowers 
and  to  repeat  their  litany  of  invectives 
against  the  Soviet  Union. 

CONCLUSION 

The  contributions  of  the  People's 
Republic  of  China  at  Caracas  and 
Geneva  were  neither  creative  nor  con- 
structive. Her  positions  were  often  ex- 
treme, and  despite  frequent  assertions 
about  solidarity  with  the  Third  World,  it 
is  the  opinion  of  some  members  of  the 
U.S.  delegation  that  China's  bellicose 
rhetoric  had  little  impact,  except  on  the 
radical  minority  of  the  developing 
world. 

Indeed,  one  member  of  the  U.S. 
delegation  feels  that  the  PRC  was  not 
interested  one  way  or  another  in  the 
outcome  of  Geneva  and  may  not  even 


become  a  party  to  a  treaty  should  one 
eventually  evolve.71 

Dr.  Tao-tai  Hsia,  Chief  of  the  Far 
Eastern  Law  Division  of  the  Library  of 
Congress,  maintains  that  China  does  not 
want  to  be  shackled  by  legal  norms  such 
as  treaties,  and  even  in  their  formal 
speeches,  the  PRC  delegates  were  very 
careful    to    keep    their    own    options 

72 

open. ' z 

Peking  recognized  that  these  con- 
ferences, as  have  most  international 
gatherings  in  recent  years,  pitted  the 
newly  arrived  against  the  powerful  and 
established.  Exhibiting  little  respect  for 
tradition,  for  the  rules  of  the  past; 
resentful  of  the  leadership  positions  of 
the  superpowers;  cognizant  of  their 
group  strength  in  an  international 
forum;  taking  at  face  value  the  Western- 
sponsored  concept  of  sovereign 
equality ;  and  caught  up  in  an  irresistible 
momentum  for  change ;  the  Third  World 
was  determined  to  rewrite  the  rules 
governing  the  use  of  the  seas.  China 
made  much  of  this  undercurrent  to  pose 
as  the  apostle  of  progress  in  opposition 
to  superpower  machinations  designed  to 
maintain  the  status  quo. 

Even  before  the  second  session  at 
Caracas  came  to  grips  with  substantive 
matters,  the  United  States  and  the 
Soviet  Union  were  cast  in  the  roles  of 
selfish  obstructionists  by  the  PRC.  The 
Chinese  accused  the  Soviets  of  being  in 
concert  with  the  Americans  to  "obtain 
the  right  of  veto  in  a  disguised  form." 
The  issue  was  one  of  reaching  agreement 
on  major  topics  through  "consensus," 
which  was  characterized  by  the  Chinese 
as  a  ploy  by  which  the  superpowers 
hoped  to  block  the  will  of  the  majority 
and  thereby  "maintain  their  interests  as 
hegemonic  powers."73 

By  virtue  of  her  naval  strength,  her 
ranking  among  the  leading  fishing 
nations,  her  potential  as  one  of  the 
foremost  oil  producers  and  exporters, 
her  rapid  growth  as  a  shipping  and 
trading  nation,  and  her  position  as  a 
permanent     member     of    the     United 
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Nations  Security  Council,  the  People's 
Republic  of  China  should  qualify,  at 
least,  for  potential  status  as  a  super- 
power, seeking  the  same  prerogatives 
and  advantages  as  the  United  States  and 
the  U.S.S.R.  Instead,  the  PRC  has 
vehemently  declared  that  "China  is  one 
of  the  countries  of  the  third  world 
.  .  .  China  will  never  be  a  super- 
power . .  ."74  Even  the  new  "Constitu- 
tion of  the  People's  Republic  of  China" 
proclaims,  "In  international  affairs,  we 
should  uphold  proletarian  international- 
ism. China  will  never  be  a  super- 
power."75 

Apart  from  the  PRC's  obvious  desire 
to  ally  with  and  eventually  lead  the 
majority  of  states  lumped  together  in 
the  Third  World,  these  protestations 
against  superpower  status  can  also  be 
explained  in  the  way  China  perceives  its 
strengths  and  interests  vis-a-vis  her  two 
major  rivals,  the  Soviet  Union  and  the 
United  States. 

The  PRC  may  be  a  principal  naval 
power  in  her  part  of  the  world,  but  she 
does  not  consider  herself  as  having 
worldwide  naval  ambitions.  Capt.  John 
R.  Dewenter,  USN,  writing  in  the  May 
1975  issue  of  the  United  States  Naval 
Institute  Proceedings,  states  that  in 
about  5  years  the  PRC  will  have  satu- 
rated the  Yellow  Sea  with  about  a 
hundred  submarines,  a  thousand  coastal 
defense  craft,  and  a  large  number  of 
aircraft.  He  speculates  that  their  objec- 
tive is  the  complete  control  of  the 
adjacent  seas  rather  than  the  embarka- 
tion into  distant  deepwater  ventures.76 
China  does  not  consider  herself  as  num- 
ber three  in  naval  power  to  the  United 
States  and  U.S.S.R.,  but  as  a  smaller  and 
weaker  state.77 

In  addition,  she  considers  herself  as  a 
strait  state,  with  concerns  over  Soviet 
and  American  encroachment  in  the 
passages  between  the  Hainan  Islands  and 
the  mainland  and  through  the  Formosa 
Straits  and  Islands.78 

Although  the  Chinese  are  fourth  in 
the  world  in  tons  of  saltwater  fishing 


catches  and  are  fishing  in  9  of  the 
world's  19  major  fishing  zones,  the  great 
bulk  of  their  saltwater  catch  is  taken 
out  of  the  Northwest  Pacific  zone, 
offshore  of  the  Chinese  mainland.  Even 
in  this  area,  the  PRC  trails  behind 
Japan,  the  Soviet  Union,  and  the  Re- 
public of  Korea.79  Compared  to  Japan, 
the  Soviets,  and  the  United  States, 
China  is  not  equipped  for  large-scale, 
long-distance  fishing  expeditions.  She 
lacks  technology,  exploratory  fishing 
vessels,  and  the  requisite  number  of 
factory  ships. 

The  PRC  is  also  moving  very  slowly 
in  her  oil  exploitation.  She  still  relies 
greatly  on  coal  and  wood  for  fuel  and 
appears  not  eager  to  jump  into  the 
world  market  as  a  major  oil  exporter. 
Rather  than  turn  to  more  developed  oil 
producing  countries  for  the  technology 
necessary  to  exploit  its  resources  fully, 
China  rejects  joint  ventures  and  relies  on 
its  own  expertise.80 

Captain     Dewenter    contends     that 
China  is  "stringently  husbanding"  its  oil 
resources  in  recognition  of  its  potential 
as    a   source    of   foreign    exchange    to 
finance  imports  necessary  for  the  sys- 
tematic  development  of  its  industries. 
China   is    also   aware    of   the  political 
importance    of   oil  in  a  world  of  in- 
creasing need  and  decreasing  supply.81 
While  her  merchant  marine   grows, 
her  port  facilities  expand,  her  trade  and 
trade  agreements  for  foreign  countries 
increase,  China,  for  her  size  and  poten- 
tial, is  still  a  minor  commercial  nation 
on  the  international  scene.  Once  again, 
this  is  partly  by  design.  An  article  in 
Jen-min  Jih-pao  explains  the  principles 
governing  China's  foreign  trade: 
.  .  .  the  state  must  be  in  control  of 
it  and  the  condition  of  depend- 
ence on  or  control  of  it  by  foreign 
powers   must   be   thoroughly   de- 
molished. While  mainly  relying  on 
her  own  manpower,  material  and 
wealth,  and  trying  to  increase  her 
exports,  the  country  may  import 
a  certain  amount  of  materials  for 
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construction  and  consumer  goods 
according  to  the  needs  and  possi- 
bilities. In  no  circumstances 
should  a  country  rely  on  imports 
to  meet  the  needs  of  national 
construction  and  daily  necessities 
...  We  hold  that  political  inde- 
pendence cannot  be  separated 
from  economic  independ- 
ence. .  .82 

China  exports  an  insignificant  pro- 
portion of  its  national  product,  but  even 
that  is  done  mainly  for  the  purpose  of 
raising  the  foreign  exchange  required  to 
import  goods  and  equipment  to  supple- 
ment the  general  development  strategy 
of  self-reliance.83 

On  the  evidence,  therefore,  China  is 
not  yet  a  superpower  in  a  class  with  the 
Soviet  Union  and  the  United  States,  but 
neither  is  she  a  part  of  the  relatively 
impotent  developing  countries  in  whose 
interests  China  purportedly  spoke. 
Peking  skirted  this  dichotomy  during 
the  Caracas  and  Geneva  negotiations  by 
constant  and  repetitious  attacks  on  the 
superpowers  to  emphasize  her  support 
for  the  Third  World.  At  the  same  time, 
she  never  fully  committed  herslef  so  as 
to  allow  flexibility  of  position.84  Flexi- 
bility through  the  lack  of  international 
constraints  may  be  viewed  by  Peking  as 
preferable  to  a  law  of  the  sea  regime, 
which,  on  the  surface,  might  appear  to 
be  more  advantageous.  For  example,  a 
200-mile  exclusive  economic  zone, 
which  the  Chinese  have  supported, 
could  serve  to  exclude  the  Japanese 
fishing  fleet  from  most  of  the  Yellow 
Sea  and  parts  of  the  East  China  Sea.85 
This  would  leave  the  Koreas  and  Taiwan 
as  contenders  with  China  for  the  fishery 
resources  in  that  area.  Would  the  ex- 
clusion of  Japan  be  in  China's  best 
interest:  For  20  years  both  nations  have 
peacefully  worked  these  waters  under 
provisions  of  a  nongovernmental 
fisheries  arrangement  and  are  currently 
negotiating  a  new  agreement  at  a  gov- 
ernmental level.86  In  spite  of  the  fact 
that  at  Caracas  and  Geneva,  Japan  was 


the  most  implacable  foe  of  the  200-mile 
exclusive  economic  zone,  reflecting  her 
worldwide  fishing  interests,  the  Chinese 
never  singled  out  Japan,  as  they  did  the 
Soviet  Union,  for  attack  as  a  selfish 
exploiter  of  these  resources. 

A  200-mile  exclusive  economic  zone, 
together  with  recognition  of  a  coastal 
state's  jurisdiction  over  that  portion  of 
the  Continental  Shelf  that  extends 
beyond  the  200  miles,  could  also  be  to 
China's  advantage.  The  shallow  waters 
of  her  contiguous  seas  provide  her  with 
a  Continental  Shelf  as  far  as  the  Oki- 
nawa Trough.  Taken  together  with  her 
claim  to  ownership  of  the  Senkaku- 
Tiasyut'ai  Islands  (contended  by 
Japan),87  the  PRC,  under  a  new  law  of 
the  sea  mandate,  effectively  could  con- 
trol much  of  the  potentially  oil-rich 
areas  under  her  adjacent  seas.  These  are 
areas  presently  being  mapped  for  ex- 
ploitation by  Japan  and  South  Korea, 
under  strong  Chinese  protest.88 

While  supporting  the  200-mile  ex- 
clusive economic  zone,  the  Chinese  were 
unwilling  to  compromise  on  the  issues 
of  straits,  fisheries,  and  scientific  re- 
search within  the  zone.  China  also  sup- 
ported the  principle  of  coastal  state 
jurisdiction  over  the  extended  Conti- 
nental Shelf,  but  opposed  the  American 
proposal  that  profits  extracted  from  this 
area  be  shared  internationally.  If  the 
People's  Republic  of  China  truly  wanted 
a  convention  that  would  legalize  the 
200-mile  economic  zone,  she  might  have 
played  the  "trade-off"  game  as  did  most 
of  the  delegate  nations.  That  she  did  not 
choose  to  compromise,  even  on  issues  of 
peripheral  concern  to  her,  such  as  pollu- 
tion, suggests  that  China  does  not  view  a 
definitive  treaty  on  law  of  the  sea  as 
being  consistent  with  her  interests  or 
modus  operandi. 

Much  of  East  Asia  is  either  under 
Communist  rule  or  is  intimidated  by  the 
fear  of  an  extending  Communist  influ- 
ence. Within  this  geographic  area  and  in 
such  an  atmosphere,  the  People's 
Republic  of  China  must  feel  a  sense  of 
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ascendancy.  It  would  appear,  therefore, 
that  whatever  arrangements  are  to  be 
made  on  fishing  rights  and  oil  exploita- 
tion, the  PRC  would  rather  have  control 
over  its  bargaining  prerogatives  than  be 
confined  by  provisions  of  an  interna- 
tional convention. 

Finally,  the  PRC's  performance  at 
the  Caracas  and  Geneva  conferences 
demonstrates  the  profound  impact  of 
tradition,  history,  and  Marxism  on 
modern  China's  attitude  toward  interna- 
tional relations. 

The  ruling  principle  of  order  in  dynas- 
tic China  was  the  Sinocentric  ideology  of 
the  Heavenly  Mandate,  a  concept  which 
recognized  no  equals  to  the  Emperor. 
That  being  the  case,  there  existed  no  basis 
for  international  relations  that  were  un- 
derstood to  be  agreements  among  equals. 
Foreign  policy,  such  as  it  was,  revolved 
around  ritual  and  tribute.8  9 

China's  early  experience  with  rules  of 
international  conduct  imposed  by  the 
West  left  an  additional  legacy  of  sus- 
picion and  cynicism.  One  of  China's 
early  diplomats  wrote  in  1891:  "Inter- 
national law  is  just  like  Chinese  statu- 
tory law-reasonable  but  unreliable.  If 
there  is  right  without  might,  right  will 
not  prevail."90 

From  1949,  when  the  Communists 
assumed  power,  to  1971,  when  they 
were  admitted  into  the  United  Nations, 
the  PRC  was  in  virtual  isolation  from 
most  international  forums.  In  this 
period,  Chinese  scholars  began  to  ex- 
amine international  law  in  the  context 
of  Marxist-Leninist  doctrine.  Starting 
with  the  assumption  that  existing  inter- 
national law  was  designed  by  Western 
nations  to  sanctify  their  encroachments 
upon  non-Western  people,  Chinese  legal 
scholar  Chu  Li-ju  wrote: 

International  law  is  an  instrument 
for  settling  international  prob- 
lems. If  this  instrument  is  useful 
to  our  country,  to  the  socialist 
cause,  or  to  the  cause  of  peace  for 
peoples  of  the  world,  we  will  use 
it.    But   if   it  is  disadvantageous 


...  we  will  not  use  it,  and  we 

should  create  a  new  instrument  to 

replace  it.91 

It  is  worth  noting  that  the  Chinese 
word  for  international  law  is  Cheng-fa, 
literally  translated  as  "politics-law."92 

Another  Sino-Marxist  concept  holds 
that  the  ultimate  objective  of  interna- 
tional relations  is  not  designed  to  achieve 
stability,  a  position  underlying  most 
Western  diplomacy,  but  continuous  fric- 
tion as  represented  in  the  class  struggle 
and  permanent  revolution. 9  3 

Prime  Minister  Chou  En-lai,  in  a 
speech  delivered  at  the  4th  National 
People's  Congress,  characterized  the 
present  international  situation  as  "great 
disorder  under  heaven."  The  Peking 
publication  Jen-min  Jih-pao  picked  up 
this  phrase  when  it  wrote: 

The     international     situation 
marked  by  great  disorder  under 
heaven    is    a  good  thing.   It  has 
upset   the  old  world  order,   im- 
perialism   and    colonialism,    and 
especially   the  formations  of  the 
two  superpowers.  It  has  aroused 
the   people  of  various  countries 
and  enabled  them  to  get  steeled 
through  struggle  and  march  for- 
ward with  big  strides.94 
There  is  some   doubt  that  the  dif- 
ferences   that    separated    the    various 
nations  at  Caracas  and  Geneva  can  be 
compromised  sufficiently   at  the  next 
scheduled  session  of  the  law  of  the  sea 
conference  in  April  1976.  It  is  doubtful 
too  that  should  a  document  emerge,  the 
People's     Republic     of    China    would 
become  a  signatory.  As  long  as  some  of 
the  nations  of  the  world  observe  the  old 
regime  of  the  seas,  the  PRC  can  retain 
its  flexibility  by  continuing  to  reject 
principles  of  international  law  to  which, 
she  may  argue,  she  is  not  a  party.  And 
as  long  as  other  nations  of  the  world 
contribute  to  a  growing  anarchy  of  the 
seas  through  unilateral  deviations  from 
accepted  international  legal  norms,  the 
Chinese  can  continue  to  exult  in  "great 
disorder  under  heaven." 
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SAUDI  ARABIA  AND  THE  LAW  OF  THE  SEA 


James  P.  Piscatori* 


The  Middle  East,  broadly  defined,  is 
penetrated  by  five  bodies  of  water,  the 
five  "fingers"  of  the  Mediterranean, 
Black,  Caspian,  and  Red  Seas,  and  the 
Persian  Gulf.  The  Red  Sea  and  Gulf 
have  received  particular  attention  in 
recent  history.  The  significance  of  the 
Red  Sea  stems,  first  of  all,  from  its 
connection  to  the  Arab-Israeli  conflict. 
Israel  has  one  non-Mediterranean  port, 
Eilat,  which  can  only  be  reached 
through  the  Red  Sea  and  then  through 
the  Gulf  of  'Aqaba.  Denial  of  entry  to 
Israel  through  closure  of  the  Straits  of 
Tiran  was  considered  a  casus  belli  in 
1967,  and  in  1973  a  blockade  of  the 
entire  sea  was  carried  out  at  the  Bab 
al-Mandab  Strait  to  support  the  war 
aims  of  the  Arab  front.  Some  strategists 
believe  that  in  a  long  war  similar  action 
could  offset  the  Israeli  advantage  in 
holding  Sharm  al-Shaykh.1  Second,  the 


Red  Sea  is  important  as  the  gateway  to 
the  Suez  Canal,  which  itself  was  eco- 
nomically and  strategically  significant 
prior  to  1967,  because  it  reduces  by 
one-half  the  Gulf  to  London  journey. 
The  recently  reopened  canal  probably 
will  be  highly  significant  again  as  it  is 
widened  and  deepened  to  accommodate 
ships  of  the  150,000-ton  range  and 
eventually  of  the  270,000-ton  range.2 
Finally,  the  Soviet  base  at  Berbera  in 
Somalia  highlights  the  vulnerability  of 
access  to  the  sea  itself. 

Of  far  greater  importance  is  the 
Persian  Gulf.  Indeed,  the  growing  indus- 
trial dependence  on  oil,  even  more  than 
the   discovery  and  exploitation  of  the 
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resource  itself,  has  helped  to  move  the 
Gulf  to  the  economic,  strategic,  and 
political  forefront  of  world  politics.  The 
oil  imported  by  the  United  States  from 
the  Middle  East  as  a  whole,  for  example, 
constituted  15-17  percent  of  total 
American  oil  imports  during  the  1973 
Arab-Israeli  war.  American  imports 
from  the  region  then  were  877,000 
barrels  per  day  and  during  the  first  6 
months  of  1976  the  figures  rose  to 
2,124,000  barrels  per  day.3  Though  the 
increase  is  substantial,  American  oil 
imports  from  the  Middle  East  do  not 
yet  rival  the  present  80  percent  level  of 
oil  imports  for  Western  Europe.  This 
Middle  Eastern  connection  is  not  sur- 
prising since  the  area  as  a  whole  con- 
tributes about  half  the  total  oil  produc- 
tion in  the  world,  with  Persian  Gulf 
countries  in  particular  producing  one- 
third  of  the  total.4 

Given  the  sudden  changes  in  the 
price  of  oil  fixed  by  the  Organization  of 
Petroleum  Exporting  Countries  (OPEC), 
the  revenues  that  are  accruing  to  these 
states  have  no  less  suddenly  increased. 
Iran  is  spending  about  $69  billion  and 
Saudi  Arabia  approximately  $140  bil- 
lion in  their  current  Five  Year  Plans  to 
develop  infrastructures  and  to  provide 
new  social  services.  Iraq  is  budgeting 
over  $3  billion  per  year  for  investment 
and  development  purposes.  These 
ambitious  plans  have  stimulated  a  flurry 
of  activity  by  European  and  American 
businesses  competing  to  provide  the 
technical  services  and  sophisticated 
equipment  required.  The  wealth  in  the 
Gulf  is  also  being  used  to  build  up 
national  armories.  In  1974  alone,  Per- 
sian Gulf  countries  purchased  over  $4 
billion  worth  of  arms  from  the  United 
States,  $1  billion  from  France,  $500 
million  from  Great  Britain,  and  $340 
million  from  the  Soviet  Union.5  The 
trend  is  accelerating,6  and  it  is  already 
clear  that  military  sales  in  the  Gulf,  like 
commercial  sales  and  services  there, 
constitute  big  business.  Gulf  countries, 
in    short,   are   amassing  great   fortunes 


which  also  are  converted  into  profits  for 
the  oil-consuming  and  technologically 
advanced  countries. 

This  economic  interdependence  has 
added  to  the  strategic  importance  at- 
tached to  the  Persian  Gulf  area  since  the 
British  withdrew  in  1971.  The  Soviet 
presence  in  the  upper  Gulf,  symbolized 
by  the  1972  Treaty  of  Cooperation  and 
Friendship  with  Iraq,7  has  been  of 
concern  to  Western  strategists.  There  is 
some  evidence  that  Soviet  influence  was 
waning  in  Iraq,8  but  recently  there  has 
been  a  strengthening  of  ties.9  In  light  of 
the  lingering  Soviet  presence,  regional 
cooperation  to  exclude  all  external 
powers  is  the  American  goal  in  the  Gulf. 
Several  factors  overlap  to  account  for 
the  position  of  the  United  States:  fear 
not  only  of  a  forcible  interruption  of 
the  oil  flow  through  the  Strait  of 
Hormuz  but  also  of  Soviet-inspired  revo- 
lution against  the  traditional,  pro- 
Western,  regimes;  knowledge  that  the 
American  presence  itself  is  limited  to 
one  command  ship  and  two  surface 
combatants,  forming  the  Middle  East 
Force  at  Bahrain;10  and  sensitivity  to 
the  potential  spillover  effect  naval  com- 
petition in  the  Indian  Ocean  could  have 
because  of  its  geographical  proximity. 
In  light  of  this  reliance  on  friendly, 
regional  policemen -mainly  Iran1 1  but 
also  Saudi  Arabia  to  a  lesser  extent, 
American  arms  sales  to  the  Gulf  are  seen 
as  valuable  in  more  than  the  economic 
sense. 

It  is  against  this  background  of  inter- 
secting interests-economic,  political, 
and  strategic -that  law  of  the  sea  issues 
in  the  Persian  Gulf  and  the  positions  of 
Gulf  States  on  those  issues  assume 
importance.  Maritime  disputes  affect 
regional  stability,  and,  moreover,  several 
of  the  littoral  states  wield  such  eco- 
nomic and  potential  military  might  that 
their  views  may  influence  the  direction 
of  the  developing  law.  Saudi  Arabia,  at 
first  glance,  would  seem  unlikely  to 
have  any  impact  on  the  law  of  the  sea. 
The  predominantly  desert  character  of 
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its  landmass,  the  world's  13th  largest, 
has  given  greater  historical  significance 
to  the  nomadic  Badu  than  to  dhow- 
equipped  sailors.  And  the  Saudi  Navy  is 
small,  though  growing:  1,500  personnel, 
about  2,000  officers  and  men  in  training 
at  the  San  Diego  Naval  Training  Center, 
two  naval  bases,  three  fast  patrol  boats 
(FPB),  one  patrol  boat,  and  several 
landing  craft  and  mine  counter  measures 
(MCM)  on  order.12 

There  are,  however,  three  reasons 
why  the  Saudi  position  deserves  atten- 
tion. First,  Saudi  Arabia's  stature  in 
world  politics  has  dramatically  in- 
creased. With  one-quarter  of  the  world's 
producible  oil  reserves,  the  Kingdom 
possesses  twice  the  reserves  of  the  West- 
ern Hemisphere  and  twice  those  of  the 
Soviet  Union.13  In  addition,  Saudi 
Arabia,  providing  25  percent  of  Ameri- 
can oil  imports  today  as  compared  to  1 0 
percent  before  the  1973  war,  represents 
the  principal  Middle  Eastern  supplier  of 
oil  to  the  United  States.  The  wealth  of 
natural  resources  has  been  translated 
into  political  influence  as  the  West 
generally  and  the  United  States  particu- 
larly have  realized  that  their  economic 
well-being  is  in  large  measure  due  to  the 
goodwill  of  the  Saudis.  This  wealth  has 
also  allowed  Saudi  Arabia  to  exert 
considerable  impact  on  Arab  states, 
especially  on  Egypt  which  seems  in- 
cessantly in  search  of  a  financial  backer. 
That  the  Saudis  themselves  are  aware 
that  their  political  role  has  expanded  is 
seen  by  the  recent  rapprochement  with 
Iraq  and  the  People's  Democratic  Re- 
public of  Yemen,  both  of  which  have 
long  been  hostile  to  the  "conservative" 
Saudi  monarchy.  International  law  and 
politics  are  intertwined,  and  if  for  no 
other  reason,  Saudi  Arabia's  position  on 
the  law  of  the  sea  should  be  examined 
because  the  Kingdom  itself  is  poten- 
tially on  the  level  of  world  politics  a 
major  power,  and  actually  within  the 
Middle  Eastern  subsystem,  a  great 
power. 

Secondly,  the  Persian  Gulf  has  been 


the  scene  of  disputes  over  the  delimita- 
tion of  offshore  boundaries,  several  of 
which  have  involved  Saudi  Arabia.  Dis- 
agreements persist  between  Iran  and 
Iraq,  and  Iran  and  the  United  Arab 
Emirates.  Additionally,  there  are 
boundary  and  territorial  differences  be- 
tween Iraq  and  Kuwait,  over  Bubiyan 
and  al-Warba  islands,  and  between  Qatar 
and  Bahrain,  particularly  over  the  status 
of  the  Howar  Islands.14  Saudi  Arabia 
represents  a  Gulf  state  that  has  directly 
negotiated  agreements  with  its  neigh- 
bors, Bahrain  and  Iran,  and  that  is 
presently  dealing  with  Qatar  and  Kuwait 
in  regard  to  outstanding  problems. 

Finally,  Saudi  Arabia,  by  virtue  of  its 
location,  is  able  to  exert  some  control 
over  another  important  maritime  area- 
the  Gulf  of  'Aqaba.  Although  Saudi 
Arabia  is  not  a  "confrontation"  state  in 
the  Arab-Israeli  conflict,  its  legal  stance 
on  this  question  of  passage  through 
straits  has  contributed  to  the  general 
hostility  and  complicated  the  search  for 
a  modus  vivendi. 

Law  of  the  Sea  Positions.  Saudi 
Arabia  prides  itself  on  its  Islamic  herit- 
age and  its  policy  is  often  shaped 
around  principles  of  the  faith.  While  the 
daring  exploits  of  Arab  sailors  are 
historically  well-known,  the  sea,  how- 
ever, has  been  a  comparatively  less 
important  consideration  to  the  largely 
land-based  Arab  Muslims.  The  Qur'an 
itself  displays  an  ambivalence  on  the 
subject  with  one  passage  indicating  that 
men  should  be  thankful  for  the  liveli- 
hood, food,  and  riches  the  waters  yield 
(XVI:  14)  and  another  suggesting  that 
the  devil  inhabits  the  sea  (XVIII:  62). 
The  Prophet  Muhammad  had  little  to 
add  save  perhaps  that  Muslims  who  die 
in  a  seaborne  jihad  will  be  doubly 
rewarded  in  the  afterlife.  The  rules  of 
naval  warfare  were  developed  through 
qiyas  or  analogy  and  hardly  differ  from 
those  of  land  conflict.  They  incorporate 
certain  moderate  principles:  an  enemy 
ship  in  distress  is  to  be  issued  an  aman 
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or  safe  passage  into  coastal  waters,  and 
in  keeping  with  general  practice,  vessels 
bearing  diplomatic  envoys  are  thought 
to  possess  a  special  status.1 5  It  is  clear 
that  the  Shari  'a  or  basic  law  does  not 
address  itself  to  the  controversial  law  of 
the  sea  issues  of  the  20th  century. 
Lacking  traditional  guidance,  therefore, 
Saudi  Arabia  has  generally  adopted  a 
course  not  far  different  from  that  which 
is  outlined  in  the  international  conven- 
tions. 

Breadth  of  Territorial  Sea.  From  the 
earliest  days  of  the  country,  concern 
with  the  waters  closest  to  the  coast  has 
been  pragmatic  in  nature  as  evidenced 
by  the  fact  that  the  first  references  are 
found  in  the  fishing  and  Coast  Guard 
regulations.  The  fishing  rules  defined 
the  "coastal  waters"  of  the  then  King- 
dom of  the  Hijaz,  Najd,  and  Dependen- 
cies as  the  area  within  4  miles  of  the 
coasts  not  including  gulfs  and  inlets.16 
The  Regulations  for  the  Coast  Guard 
Directorate  and  its  Divisions  were  pri- 
marily concerned  with  the  "customs 
line"  that  was  identical  with  the  outer 
limit  of  Coast  Guard  control  and  that 
extended  to  4  miles  off  the  shore  and 
10  miles  within.  This  limit  was  not 
equivalent  to  the  breadth  of  the  terri- 
torial sea  because  of  Article  49  (b) 
which  allowed  the  sea  patrol  in  the 
performance  of  its  duties  to  "go  beyond 
the  customs  line  within  the  boundaries 
of  the  Saudi  Arab  Kingdom  when  pur- 
suing boats  and  smugglers."17  The 
outer  boundaries  were  unspecified,  but 
the  assumption  can  be  made,  on  the 
basis  of  the  permission  to  go  beyond  the 
customs  line,  that  territorial  jurisdiction 
was  seen  as  extending  beyond  the  4-mile 
zone  mentioned  in  both  the  fishing  and 
Coast  Guard  regulations. 

The  Saudi  government  reminded  its 
neighbors  in  1933  that  no  precise  sea 
boundaries  had  been  agreed  upon  and 
that  no  rule  of  international  law  existed 
to  facilitate  the  delimitation  of  terri- 
torial waters.1  8  It  was  not  until  Royal 


Decree  6/4/5/3711  of  2  Sha'ban  1368 
(28  May  1949)  that  the  term  "territorial 
waters"  was  employed  and  precisely 
defined.  These  waters  encompassed  the 
inland  waters  of  bays,  shoals,  and  those 
between  island  and  the  mainland  and 
between  islands  themselves,  in  addition 
to  the  "coastal  sea"  which  extended 
outside  the  inland  waters  to  a  distance 
of  6  miles.  This  definition  departed 
from  the  text  of  the  original  fishing 
rules  in  that  it  applied  to  all  coasts  of 
the  Kingdom  unified  under  the  Saudi 
title  in  1932-the  Red  Sea,  Gulf  of 
'Aqaba,  and  Persian  Gulf.19  In  relying 
on  a  6-mile  limit,  Saudi  Arabia  chose  to 
follow  the  earlier  examples  of  the  Otto- 
man Empire,  Syria,  and  Iran.20  Saudi 
Arabia  however,  led  the  way  when  it 
changed  the  relevant  terminology  to 
"territorial  sea"  and  extended  its 
boundaries  to  12  nautical  miles  in  a 
1958  royal  decree.2  x  The  effect  was 
immediate  as  the  two  other  major 
powers  in  the  Gulf,  Iraq  and  Iran,  soon 
thereafter  extended  their  limits  to  12 
miles. 

In  the  explicit  designation  of  terri- 
torial waters  and  seas,  the  two  decrees, 
particularly  the  second,  went  far  toward 
bringing  Saudi  Arabia  into  the  main- 
stream of  the  international  law  of  the 
sea.  In  contrast  to  early  regulations,  the 
1949  _  proclamation  of  King  'Abd 
al-'Aziz  expressly  declared  that  Saudi 
sovereignty  extends  to  the  territorial 
waters,  the  air  above,  and  the  soil  and 
subsoil  below.  Another  and  significant 
indicator  of  Saudi  Arabia's  growing 
sophistication  was  the  general  invoca- 
tion of  international  law  and  the  spe- 
cific reference  to  the  principle  of  inno- 
cent passage  as  the  sole  limitation  on  its 
sovereignty  in  the  1949  decree.  The 
1958  decree  was  more  general  in  its 
provision  that  Saudi  sovereignty  is 
limited  by  existing  rules  of  international 
law  (Article  2).  Herbert  Liebesny's  con- 
clusion, though  specifically  directed  to 
the  1949  decree,  is  also  relevant  to  the 
later  proclamation:   "The  Saudi  decree 
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on  territorial  waters  is  a  very  carefully 
drawn  document  which  is  more  detailed 
than  many  similar  decrees  and  embodies 
modern  theories  of  international  law  on 
the  subject."22  The  comment  would  be 
of  no  interest  were  it  not  for  the  fact 
that  Saudi  Arabia  often  is  accused  of  a 
medieval  mentality. 

The  1958  decree  in  particular  was 
designed  to  put  Saudi  Arabia  on  an 
equal  footing  with  other  states  at  the 
first  Law  of  the  Sea  Conference.  The 
Saudi  delegation  chairman,  Ahmad 
al-Shuqayri,  Minister  of  State  for  United 
Nations  Affairs,  specifically  pointed  out 
that  Saudi  Arabia's  change  of  words  to 
"territorial  sea"  put  it  in  line  with  the 
draft  convention  and  was  made  to  avoid 
the  misleading  impression  that  terri- 
torial waters  are  limited  only  to  inland 
waters.  The  delegate  also  took  an  un- 
compromising stand  on  what  has  be- 
come the  standard  Saudi  commitment 
to  a  12-mile  territorial  sea.  Al-Shuqayri, 
particularly  critical  of  the  United  King- 
dom's defense  of  the  3-mile  limit, 
argued  that  the  political  and  economic 
demands  of  the  present  age  require  a 
wider  belt.  He  denied,  moreover,  that 
the  3-mile  limit  was  never  uniformly 
accepted  and  pointed  to  a  number  of 
Western  scholars  in  support  of  his  posi- 
tion that  states  have  determined  their 
boundaries  for  a  variety  of  reasons  apart 
from  the  3-mile  example. 

Saudi  Arabia  thus  suggested  that 
states  be  allowed  to  set  their  own  limits 
within  a  12-mile  maximum  in  order  to 
provide  some  flexibility  in  the  para- 
meters sanctioned  by  (1)  security  needs, 
(2)  new  economic  and  technical  devel- 
opments, (3)  state  practice,  and  (4)  a 
new  legal  consensus.  In  this  sense, 
al-Shuqayri  made  the  point  that  the 
debate  is  political  and  economic  as  well 
as  juridical,  yet  he  was  not  so  attuned  to 
the  politicization  of  the  debate  that  he 
could  accept  U.S.  Representative  Dean's 
speculation  that  the  price  of  trans- 
porting Saudi  oil  would  increase  as  the 
territorial  sea  widens.2  3 


There  was  strong  Saudi  opposition  to 
the  American  proposal  for  a  6-mile 
breadth.  Al-Shuqayri,  invoking  the  In- 
ternational Law  Commission's  opinion 
that  the  territorial  sea  may  be  legiti- 
mately extended  to  12  miles,  pledged 
that  his  country  would  not  become  a 
party  to  a  convention  that  adopted  the 
American  draft.  Ironically  for  so  anti- 
Communist  a  state  as  Saudi  Arabia,  its 
position  echoed  that  of  the  Soviet  bloc. 
Saudi  Arabia  specifically  joined  forces 
with  Burma,  Colombia,  Indonesia, 
Mexico,  Morocco,  the  United  Arab 
Republic,  and  Venezuela  in  sponsoring  a 
draft  calling  for  a  territorial  sea  of  12 
miles  with  a  contiguous  fishing  zone  of 
an  extra  12  miles.  None  of  the  proposals 
gained  the  necessary  two-thirds  ma- 
jority,24 and  Saudi  Arabia  did  not 
become  a  party  to  the  1958  Convention 
on  the  Territorial  Sea  and  Contiguous 
Zone,  nor  to  any  of  the  other  conven- 
tions for  that  matter. 

By  the  1960  conference,  the  Saudi 
position  seems  to  have  hardened  on  the 
importance  of  the  territorial  sea  ques- 
tion. The  success  of  the  regime  of  the 
sea  by  then  was  predicated  on  the 
resolution  of  this  one  issue.  As  a  result, 
al-Shuqayri  advanced  the  central  thesis 
that  the  law  of  the  sea  is  indivisible  - 
either  there  is  a  complete  law  with  the 
territorial  sea  settled  or  there  is  no  law 
at  all.  In  almost  sacrilegious  rhetoric  for 
a  Saudi,  he  intoned  this  warning:  "With- 
out an  acceptable  formula  for  the  deter- 
mination of  the  territorial  sea,  these 
conventions  of  ours  will  remain  outside 
the  sacred  temple  of  international 
law."25 

The  Kingdom  was  persistent  in  advo- 
cating the  12-mile  rule,  and  it  is  interest- 
ing to  note  that  the  manner  of  argument 
was  entirely  a-Islamic.  Al-Shuqayri 
based  his  presentation  on  an  appeal, 
inter  alia,  to  state  interests,  the  position 
of  the  polyculturally  legitimate  Interna- 
tional Law  Commission,  Moore's  Digest 
of  International  Law,  the  British  High 
Court  of  Justice,  and  nowhere  was  Islam 
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invoked.  Despite  the  Western-based 
rationale,  Saudi  Arabia  clearly  felt,  at 
that  time,  that  its  identity  should  be 
tied  to  the  Third  World,  which  was 
believed  to  be  rising  up  to  reject  the 
colonial  legacy  and  to  assert  the 
equality  and  sovereignty  of  every  state. 
The  anti-imperialist  sentiment  is  some- 
what surprising  for  a  state  that  escaped 
colonial  masters:  "We  have  emancipated 
our  land,  and  the  time  has  come  to 
emancipate  our  sea."2  6 

If  Saudi  Arabia  was  then  aligned 
against  the  major  Western  states  and 
with  the  developing  ones,  by  the  Third 
Law  of  the  Sea  Conference  it  has  found 
that  it  is  aligned  with  the  vast  majority 
of  states.  The  change,  however,  is  not 
due  to  a  position  shift  by  the  Saudis;  to 
the  contrary,  they  have  remained  con- 
sistent in  advocating  a  1 2-mile  territorial 
sea  while  an  international  consensus  has 
solidified  around  the  figure.  Saudi 
Arabia,  along  with  Arab  League  states, 
has  not  objected  to  the  demands  of  the 
archipelagic  states  with  regard  to  the 
territorial  sea,  provided  that  lanes  of 
international  navigation  are  kept  open. 
Saudi  Arabia  has  also  joined  the  ma- 
jority of  states  in  the  present  nego- 
tiations in  advocating  a  200-mile  eco- 
nomic zone  beyond  the  territorial 
sea,27  but  its  commitment  must  be 
viewed  as  more  a  matter  of  principle 
than  active  concern  when  it  is  realized 
that  the  Persian  Gulf  at  a  maximum  is 
160  miles  in  width  and  that  the  Red  Sea 
has  a  maximum  width  of  190  miles. 
What  is  important  for  Saudi  Arabia  is 
the  more  limited  area  of  the  contiguous 
zone  beyond  the  territorial  sea,  al- 
though, as  will  be  mentioned  later,  the 
country  has  seemingly  endorsed  the 
merging  of  the  contiguous  and  eco- 
nomic zone  concepts.  Currently,  the 
Kingdom  is  the  only  state  in  the  Persian 
Gulf  that  has  explicitly  claimed  the 
right  of  surveillance  over  an  adjacent 
6-mile  zone  in  order  to  protect  laws 
concerned  with  navigation,  security,  fi- 
nance, and  sanitation.2  8 


Saudi  Arabia  has  been  the  leader  in 
the  Gulf  in  establishing  the  12 -mile  rule, 
and  it  has  also  been  one  of  the  leaders  in 
advocating  the  universal  adoption  of  the 
rule.  In  the  region,  Iraq,  Iran,  Kuwait, 
and  Oman  have  followed  the  Saudi  lead, 
but  Bahrain,  Qatar,  and  the  United  Arab 
Emirates  have  yet  to  follow  suit.  It  is 
not  likely  that  there  will  be  any  regional 
disputes  since,  as  Richard  Young  points 
out,  the  12-mile  approach  seems 
destined  to  be  the  Persian  Gulf  norm.2  9 
It  is  possible  that  there  will  be  some 
tension  over  the  contiguous  zone,  but  to 
date  this  matter  has  not  emerged  as  a 
significant  issue.  What  is  significant  is 
that  Saudi  Arabia's  consistent  position 
undoubtedly  influenced  the  positions  of 
other  littoral  states  in  the  Gulf  and 
contributed  to  the  emergence  of  the 
general  consensus. 

Offshore     Boundary     Disputes.     As 

early  as  1949,  the  Saudis  also  showed 
that  they  were  capable  of  keeping  pace 
with  new  international  law  of  the  sea 
developments.  The  Truman  Proclama- 
tion of  1945  on  the  continental  shelf 
inspired  the  1949  royal  decree  on  the 
submarine  areas  contiguous  to  Saudi 
Arabia's  Persian  Gulf  coasts.  Despite  the 
fact  that  a  continental  shelf  does  not 
exist  in  the  geological  sense  in  the  Gulf, 
the  Saudi  government,  mindful  of  the 
natural  bounty  below  the  waters  off  its 
shores,  wished  to  control  its  conserva- 
tion and  development  in  line  with  the 
unilateral  declarations  of  states  that 
could  precisely  lay  claim  to  a  continen- 
tal shelf.  The  Kingdom  claims  that  it 
should  exercise  control  over  the  sub- 
marine areas  contiguous  to  its  zone 
because  (1)  the  natural  resources,  in  the 
first  place,  are  capable  of  being  ex- 
ploited by  modern  technology;  (2)  the 
state  can  act  in  the  interests  of  proper 
usage  and  conservation  of  the  resources; 
(3)  the  resources  can  only  be  effectively 
developed  and  conserved,  at  any  rate, 
with  state  involvement  and  help;  (4) 
activities     off     Saudi    Arabia's    coasts 
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naturally  involve  its  security;  and  (5) 
"various  other  nations"  have  already 
done  so.30 

The  Saudi  decree  echoes  the  Presi- 
dential proclamation,  except  in  the  im- 
portant respect  that  jurisdiction  and 
control  are  asserted  over  the  subsoil  and 
seabed  itself,  as  Pakistan  and  Great 
Britain  have  also  asserted,  and  not 
merely  over  the  natural  resources  as  in 
the  American  document.  In  contrast  to 
the  Kuwaiti  constitutive  reference  to 
the  region's  "becoming"  a  part  of  the 
state,  the  Saudi  wording  like  the  Ameri- 
can is  declarative  of  an  inherent  right  of 
jurisdiction.31  In  addition,  the  Saudi 
decree  follows  American  and  British 
practice,  and  rejects  Latin  American 
claims  of  extensive  control,  by  asserting 
that  the  waters  above  the  contiguous 
seabed  and  soil  are  not  subject  to 
national  interference.  It  should  be 
noted,  parenthetically,  that  Saudi 
Arabia  has  relied,  in  the  absence  of  a 
proper  shelf,  on  the  idea  of  contiguity. 
This  concept,  however,  is  equivalent  to 
the  idea  of  the  submerged  mass  next  to 
a  state's  shores,  and  it  should  not  be 
confused  with  the  contiguous  zone  itself 
over  which  activities  are  regulated.  Al- 
though relying  on  contiguity,  Saudi 
Arabia  has  not  defined  its  extent. 
Rather,  like  the  American  proclamation 
on  the  continental  shelf,  the  Saudi 
decree  provides  for  negotiations  with 
neighboring  states  in  accordance  with 
"equitable  principles"  in  order  to  deter- 
mine the  precise  boundaries  of  the 
contiguous  "shelf." 

The  call  to  negotiation  was  taken  up 
in  1958  when  an  agreement  was  reached 
between  Bahrain  and  Saudi  Arabia  on 
the  delimitation  of  the  "underwater 
areas  belonging  to  both  countries."  It 
might  be  noted  that  the  actual  delimita- 
tion between  the  two  states  is  de- 
pendent not  on  "equitable  principles" 
per  se,  but  on  principles  agreed  upon  by 
the  participant  governments.  Vice  Presi- 
dent Kuretsky  of  the  International 
Court    of    Justice    in    the    North    Sea 


Continental  Shelf  Case  pointed  out  that 
Saudi  Arabia  allowed  for  this  qualifica- 
tion in  the  1949  proclamation,  yet  there 
is  resort  to  a  standard  concept  in  the 
Bahraini-Saudi  case.32  The  first  clause 
of  the  bilateral  agreement  indicates  that 
the  division  is  to  be  based  on  the 
median  line,  a  principle  of  equidistance 
that  at  least  one  student  of  Islamic  law, 
Muhammad  Hamidullah,  finds  enshrined 
in  the  classical  sources  as  a  valid  means 
of  settling  boundaries.33  It  is  also  a 
principle  incorporated  in  Article  6  of 
the  Geneva  Convention  on  the  Con- 
tinental Shelf. 

The  Bahrain-Saudi  Arabia  agreement 
deviates  from  strictly  equal  sharing  in 
the  second  clause  in  which  a  special  area 
is  set  aside  for  Saudi  oil  exploitation  "in 
accordance  with  the  wish  of  H.H.  the 
Ruler  of  Bahrain."  This  grant  may  well 
reflect  an  appreciation  by  the  Bahraini 
government  of  greater  Saudi  experience 
in  the  oilfield,  since  Bahrain  is  to  receive 
half  of  the  revenues  from  the  area.  Yet 
Saudi  administrative  control  and  sover- 
eignty are  specifically  emphasized -an 
indicator,  perhaps,  that  fraternal  Islamic 
relations  are  not  always  stronger  than 
national  interests.  The  agreement  is 
notable  as  the  first  Persian  Gulf  effort 
to  settle  conflicting  claims  over  the 
subsurface  of  what  is  termed  the  "re- 
gional waters." 

A  second,  more  important  effort  to 
resolve  Gulf  differences  is  the  Saudi- 
Iranian  agreement  of  1 968  in  which  the 
disputed  islands  of  al-'Arabiyya  and 
Farsi  were  apportioned  to  Saudi  Arabia 
and  Iran  respectively.  Consistent  with 
both  states'  practice  since  1958,  each 
island  is  given  a  12-mile  territorial  sea. 
The  principle  of  equidistance  was  em- 
ployed to  demarcate  the  boundary 
between  the  overlapping  territorial  seas 
of  the  islands,  and  the  agreement  also 
delineated  the  boundaries  of  the  subma- 
rine areas  appertaining  to  both  countries 
in  which  each  has  sovereign  rights  over 
the  seabed  and  subsoil.34  Without  going 
into  great  detail,  we  may  say  that  the 
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agreement  as  a  whole  has  gone  far 
towards  eliminating  tension  in  the  stra- 
tegic waterway  between  its  two  most 
important  littoral  states. 

Another  Gulf  dispute  remains  largely 
unresolved,  though  its  conflict  potential 
is  slight.  It  involves  the  status  of  the 
Neutral  Zone  lying  between  Saudi 
Arabia  and  Kuwait  that  was  delimited  in 
the  Uqair  Convention  of  1922.  Al- 
though the  agreement  is  silent  on  the 
extent  and  position  of  maritime  boun- 
daries and  though  no  bilateral  arrange- 
ments existed  until  1965,  it  is  clear  that 
Saudi  Arabia  has  for  all  practical  pur- 
poses held  that  at  least  a  portion  of  the 
sea  off  the  Neutral  Zone  belongs  to  it. 
However,  Saudi  Arabia  and  Kuwait 
agreed,  on  7  July  1965,  to  demarcate 
the  overlapping  jurisdictions  off  the 
Neutral  Zone.  The  crucial  Article  VII, 
whose  language  itself  is  curious  and 
reflective  of  the  divergent  regimes  of  the 
sea,  provides  that  the  two  countries 
have  the  same  rights  over  those  portions 
of  the  territorial  sea  adjoining  their 
sectors  of  the  Neutral  Zone  and  that  a 
precise  boundary  is  to  be  determined  at 
a  later  time.35  The  major,  still  un- 
resolved, obstacle  to  agreement  is  due  to 
the  fact  that  Saudi  Arabia  has  decreed  a 
12-mile  territorial  sea  whereas  Kuwait 
has  chosen  to  leave  the  breadth  of  its 
sea  unspecified. 

There  is  a  compromise  agreement  in 
the  second  paragraph  of  Article  VII 
which  refers  to  a  6-mile  zone  for  the 
purpose  of  natural  resource  exploita- 
tion. Its  specific  reference  is  to  the 
seabed  and  subsoil  next  to  the  zone 
which  is  to  be  annexed  to  the  land 
portion  of  the  zone.  Two  points  are 
notable:  (1)  The  article  makes  a  clear 
distinction  between  the  waters  and  re- 
sources of  the  zone -the  limits  of  the 
former  are  unspecified  whereas  those  of 
the  latter  are  indicated.  This  distinction 
is  a  clear  deviation  from  the  Saudi 
position  in  the  1949  and  1958  terri- 
torial waters  decrees  and  is  thus  an 
indicator  of  both  the  special  position  of 


the  zone  and  the  differences  out- 
standing with  Kuwait.  (2)  The  article 
makes  a  distinction  between  territorial 
waters  over  which  each  country  can 
exercise  rights  consistent  with  its  por- 
tion of  the  zone  and  an  undivided 
natural  resource  area  that  is  attached  to 
the  zone  as  a  whole.  Once  again,  the 
extraordinary  status  of  the  zone  is  seen 
with  its  ambiguous  if  not  confused 
division  of  rights  alternately  on  a  na- 
tional and  joint  basis. 

The  1965  agreement,  differing  from 
the  regular  Saudi  decrees  which  are 
declarative  of  existing  rights,  is  clearly 
constitutive  of  a  new  maritime  regime 
off  the  Neutral  Zone.  The  difference  is 
understandable  given  the  unsettled 
character  of  this  zone.  Indeed,  the  case 
represents  an  extraordinary  concession 
by  Saudi  Arabia  that  its  sovereignty  is 
limited;  the  bitter  pill,  however,  is  made 
sweeter  by  the  fact  that  Kuwait's  sover- 
eignty is  also  restricted,  despite  the 
energetic  denials  of  that  country's  legal 
adviser.36  To  date,  the  boundary  be- 
tween the  territorial  seas  has  not  been 
settled  nor  has  the  ancillary  dispute 
concerning  sovereignty  over  Qaru  and 
Umm  al-Maradim  Islands  been  resolved. 

One  somewhat  related  development 
should  be  noted.  In  a  1968  royal  decree, 
the  Saudi  government  asserted  its  claim 
to  the  hydrocarbon  resources  of  the 
Red  Sea.  The  pronouncement  is  odd  in 
that  it  applies  to  a  zone  which  lies 
adjacent  to  the  continental  shelf;  it  is 
not  clear  what  the  zone  exactly  en- 
tails.37 There  is  no  precedent  in  terms 
of  a  similar  claim  in  the  Persian  Gulf, 
nor,  it  should  be  noted,  can  the  pro- 
posed area  in  the  Red  Sea  be  clearly 
delimited  until  the  continental  shelf 
itself  of  that  sea  is  delineated,  or  even 
claimed.  Arguing  negatively,  we  may 
conclude  that  the  zone  was  not  meant 
to  be  identified  with  the  contiguous 
zone  since  the  decree  does  not  assert 
control  over  security,  immigration,  and 
sanitation  matters  there;  furthermore, 
the  idea  of  the  proposed  zone  cannot  be 
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equated  with  either  the  "hovering," 
customs  zone  or  pollution  control  zone 
concepts  since  the  decree  does  not 
mention  the  governable  activities  sub- 
sumed under  those  categories.38  The 
primary  Saudi  concern  in  the  1968 
decree  is  ownership  and  exclusive  ex- 
ploitation of  the  natural  resources  of 
the  seabed,  and  in  this  regard,  the  new, 
evolving  economic  zone  may  be  rele- 
vant. 

This  concept,  it  would  be  well  to 
note,  has  been  controversial  even  within 
the  bloc  of  developing  states,  the  Group 
of  77.39  Disagreement  has  centered  on 
the  extent  of  the  zone,  but  there  has 
been  broad  agreement  on  the  character 
of  the  zone.  For  example,  two  declara- 
tions of  the  Organization  of  African 
Unity  and  two  endorsements  by  the 
League  of  Arab  States,  both  in  1973 
and  1974,  assert  that  coastal  states  have 
sovereign  rights  over  the  mineral  as  well 
as  biological  resources  of  this  zone.  The 
Egyptian  delegate  to  the  Third  Law  of 
the  Sea  Conference  concluded  in  1974 
from  these  declarations  that  the  conti- 
nental shelf  is  included  in  this  new 
category,40  and  in  this  sense  perhaps 
Saudi  Arabia,  by  its  1968  decree,  helped 
to  advance  the  thought  that  it  is  per- 
missible to  claim  resources  in  the  conti- 
nental shelf  and  the  seabed  beyond.  The 
claim  is  still  curious  since  the  Saudi 
Kingdom  has  not  clarified  its  under- 
standing of  the  economic  concept  other 
than  to  join  with  other  Arab  states, 
Iran,  Honduras,  Mexico,  India,  and 
Liberia  to  suggest,  in  effect,  that  the 
contiguous  and  economic  zones  are 
largely  synonymous.4 1 

Until  there  is  further  clarification, 
the  decree  may  be  considered,  in  the 
manner  of  the  British  Institute  of  Inter- 
national and  Comparative  Law,42  as 
dealing  with  continental  shelf-type 
matters.  While  there  is  no  clause  allow- 
ing for  negotiation  on  the  basis  of 
equitable  principles  in  case  of  dispute 
with  neighboring  states,  there  is  a  sug- 
gestion    that    joint     exploration     and 


exploitation  of  the  resources  are  pos- 
sible in  a  "common  zone"  when  recog- 
nized by  the  Saudi  government.  The 
assumption  that  common  zones  are 
determined  by  negotiation  is  reasonable. 
No  disputes  appear  likely  since  no  major 
exploitation  of  valuable  resources  is 
underway,  but  it  is  a  measure  of  Saudi 
Arabia's  interest  in  the  potential  oil, 
heavy  metal,  and  gypsum  resources  of 
the  sea  that  it  has  made  its  claim  known 
in  advance  of  possible  trouble. 

Passage  Through  Straits.  Having  ten- 
tatively recognized  the  right  of  innocent 
passage  as  early  as  the  fishing  regula- 
tions of  1932,  Saudi  Arabia  strongly 
objected  to  the  particular  right  of 
passage  through  straits  as  described  in 
Article  16  (4)  of  the  Convention  on  the 
Territorial  Sea  and  Contiguous  Zone. 
The  article  reads:  "There  shall  be  no 
suspension  of  the  innocent  passage  of 
foreign  ships  through  straits  which  are 
used  for  international  navigation  be- 
tween one  part  of  the  high  seas  and 
another  part  of  the  high  seas  of  the 
territorial  sea  of  a  foreign  State."43  The 
basic  Saudi  position,  as  developed  at  the 
United  Nations  conferences  on  the  law 
of  the  sea,  is  that  innocent  passage  is  a 
right  of  way  that  is  fully  subject  to  law. 
That  is,  the  Kingdom  argued  that  an 
aggressor  has  no  right  of  way  in  law 
generally  at  the  expense  of  his  victims, 
and  that  those  states  deemed  in  viola- 
tion of  international  law  and  the  United 
Nations  Charter  have  no  right  of  inno- 
cent passage  through  the  territorial  sea 
of  states  they  have  injured.  In  short, 
aggression  suspends  the  right  of  inno- 
cent passage.44  It  is  clear  that  Israel  is 
considered  the  case  in  point. 

In  the  course  of  specific  delibera- 
tions, Saudi  Arabia  wished  to  amend  the 
American  draft  definition  of  innocent 
passage  with  the  proviso  that  passage  is 
not  innocent  when  contrary  "to  the 
present  rules  or  to  other  rules  of  inter- 
national law."  The  Saudi  delegate, 
al-Shuqayri,  also  wondered  why  another 
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proposal,  which  was  eventually  adopted 
by  close  vote,  deleted  the  International 
Law  Commission's  condition  that  states 
are  to  respect  the  right  of  innocent 
passage  through  straits  normally  used 
for  international  traffic  and  why  it 
extended  the  range  to  straits  connecting 
the  high  seas  to  a  territorial  sea.  When 
Article  1 6  as  a  whole  was  adopted  by  a 
wide  margin  in  a  1958  plenary  session, 
Saudi  Arabia  abstained  because  it  be- 
lieved that  subparagraph  4  is  designed  to 
satisfy  a  unique  case  and  is  a  "mutila- 
tion" of  international  law.  Al-Shuqayri 
ominously  concluded:  "Saudi  Arabia 
would  take  the  necessary  steps  to  pro- 
tect its  national  interests  against  the 
interpretation  and  application  of  para- 
graph^"45 

For  the  most  part,  Saudi  Arabia 
relied  on  the  philosophical  position  that 
the  maritime  laws  of  war  are  different, 
and  it  even  went  so  far  as  to  propose  a 
subtitle  indicating  that  the  Convention 
on  the  Territorial  Sea  applies  only  in 
peacetime.  Once  again,  its  defense  was 
based  predominantly  on  western  sources 
that  have  distinguished  between  the  two 
states  of  war  and  peace:  the  Corfu 
Channel  Case,  the  1926  draft  conven- 
tion of  the  International  Law  Associa- 
tion, and  the  law  of  the  sea  draft  treaty 
of  the  International  Law  Commis- 
sion.46 The  Saudis,  in  effect,  advanced 
the  position  of  the  realists  in  the  study 
of  international  politics  and  law  that, 
since  the  persistent  reality  of  conflict  is 
obvious,  it  would  behoove  the  interna- 
tional community  to  develop  specific 
regulations  to  handle  and  to  limit 
violence  rather  than  to  try  vainly  to 
abolish  it. 

Despite  the  rationale,  Saudi  Arabia's 
opposition  to  innocent  passage  through 
straits  is  clearly  designed  to  cover  Israeli 
access  to  the  strategic  Straits  of  Tiran. 
This  opposition,  it  should  be  noted, 
does  not  relate  to  the  Strait  of  Hormuz, 
since  the  interconnected  waters  there 
are  parts  of  the  high  seas  through  which 
unimpeded    innocent    passage    is    con- 


sidered unquestionable.  Al-Shuqayri  was 
explicit  at  least  once  in  his  reference  to 
the  Straits  of  Tiran,  when  he  argued 
that  under  the  Palestine  Armistice 
Agreements,  Israel  was  given  no  juridical 
standing  in  the  Gulf  of  'Aqaba  which  is 
under  Saudi,  Egyptian,  and  Jordanian 
sovereignty.47  Saudi  Arabia  was  united 
with  all  the  Arab  states,  save  one,  in 
arguing  the  line  and  in  accordingly 
refusing  to  sign  the  Convention  on  the 
Territorial  Sea,  and  even  with  Tunisia 
that  did  sign  but  expressly  declined  to 
be  bound  by  Article  16  (4). 

In  the  Third  Law  of  the  Sea  Confer- 
ence, Saudi  Arabia  affirmed  its  position 
that  there  is  a  right  of  innocent  passage 
through  straits  that  connect  parts  of  the 
high  seas  only.  In  espousing  that  end,  it 
joined  Algeria,  Bahrain,  Iraq,  Kuwait, 
Libya,  Qatar,  Syria,  Tunisia,  and  the 
United  Arab  Emirates  in  proposing  a 
definition  of  "straits  used  for  interna- 
tional navigation"  whereby  the  high  seas 
connection  and  customary  usage  of  the 
straits  for  international  navigation  be- 
come central.  In  1974,  Kuwait,  speaking 
on  behalf  of  Saudi  Arabia  and  others, 
complained  that  the  Convention  article 
on  straits  had  been  politically  in- 
spired.48 It  is  in  light  of  this  complaint 
and  in  view  of  Saudi  Arabia's  strong 
antagonism  towards  the  state  of  Israel 
that  one  should  question  the  earlier 
assertion  that  the  Kingdom  was  acting 
only  on  behalf  of  general  principle  and 
not  "regional  policies  or  transient  situa- 
tions"49 when  opposing  Article  16  (4). 

Closely  connected  to  this  position  is 
the  Saudi  concern  over  automatic 
passage  for  warships  through  the  world's 
straits.  In  the  1958  Conference,  Saudi 
Arabia  opposed  the  British  proposal 
which  would  allow  unhindered  access 
for  warships  on  the  ground  that  there 
are  different  types  of  straits.  The  "terri- 
torial straits"  are  inseparable  from  terri- 
torial waters,  the  Kingdom's  delegate 
argued,  and  consequently  the  coastal 
state  possesses  the  authority  to  regulate 
passage  of  warships  for  its  own  security. 
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Al-Shuqayri  invoked  such  authorities  as 
Oppenheim  and  Colombos  to  buttress 
the  identification  of  straits  and  terri- 
torial waters,  but  Sir  Gerald  Fitzmaurice 
of  the  United  Kingdom,  himself  a  noted 
legal  authority,  found  the  references 
irrelevant  since  the  question  of  terri- 
toriality is  conceded  by  the  very  nature 
of  innocent  passage.  Undaunted, 
al-Shuqayri  turned  to  another  great  legal 
authority  and  judge  of  the  International 
Court  of  Justice,  Philip  Jessup,  for 
support  of  the  contention  that  warships 
can  no  more  sail  through  a  state's 
territorial  waters  without  permission 
than  can  a  foreign  army  march  across  its 
soil.50 

When  a  draft  provision  requiring 
prior  authorization  for  the  passage  of 
warships  through  the  territorial  sea  as  a 
whole  was  deleted,  Saudi  Arabia  voted 
against  the  entire  article  along  with  23 
other  states,  thereby  depriving  the 
article  of  the  needed  two-thirds  ma- 
jority for  adoption.  Al-Shuqayri  said  in 
explanation  that  responsible  sovereignty 
demands  prior  authorization  before  a 
warship  can  pass  through  territorial 
waters,  since  warships  may  not  be  re- 
garded as  inherently  peaceful;  un- 
authorized passage,  therefore,  is  a  viola- 
tion of  sovereignty  and  equivalent  to 
aggression.51  This  emphasis  on  sover- 
eign control  contrasts  somewhat  with 
that  of  the  1933  Coast  Guard  regula- 
tions which  prohibit  the  levying  of  taxes 
and  the  boarding  by  marine  patrols  of 
foreign  warships  in  its  jurisdiction.  The 
only  specific  article  on  warships 
adopted  by  the  1958  Geneva  Confer- 
ence, Article  23,  is  acceptable  to  Saudi 
Arabia  since  it  emphasizes  that  they  are 
subject  to  the  coastal  state's  rules  of 
passage  through  its  waters.  The  Conven- 
tion, nevertheless,  is  objectionable  be- 
cause the  gist  of  draft  Article  24  (1) 
allowing  unauthorized  warship  passage 
through  straits  is  embodied  in  Article  1 6 
which  applies  to  "all  ships"  and  which 
absolutizes  the  right  of  unimpeded  in- 
nocent passage  through  straits.  As  late 


as  1974,  the  Democratic  Republic  of 
Yemen  voiced  similar  opposition  to 
treating  warships  and  merchant  vessels 
in  the  same  manner,  especially  when 
passage  through  straits  is  concerned.52 
This  stance,  it  should  be  noted,  is  not 
limited  to  Arab  states  or  to  Middle 
Eastern  straits;  Canada  recently  has  en- 
dorsed the  principle  of  prior  authoriza- 
tion, and  Indonesia  and  Malaysia 
actually  require  such  notification  and 
authorization  before  transit  is  allowed 
through  straits  they  control.53  The 
United  States,  however,  does  not 
officially  recognize  the  necessity  of  such 
notification. 

Fishing.  Saudi  Arabia  is  less  con- 
cerned with  fishing  than  with  other 
maritime  issues,  but  it  has  objected  to 
the  Convention  of  the  Living  Resources 
of  the  High  Seas  which  does  not  con- 
sider fishing  rights  in  the  territorial  sea. 
The  country  strongly  argued  in  the 
1960  Geneva  Conference  that  the 
coastal  state  possesses  sovereignty  over 
the  fish  in  its  waters  and  so  must  grant 
authorization  before  foreign  fishermen 
can  operate  within  its  limits.  The  Saudi 
delegate  criticized  particulary  the  Brit- 
ish and  French  for  claiming  that  such  a 
rule  would  create  an  economic  hardship 
for  the  maritime  states  that  depend  on 
farflung  fishing  catches.  His  response 
was  a  general  accusation  of  neo- 
imperialism,  but  it  reflected  Saudi  sensi- 
tivity to  fishing  by  outsiders  in  the 
abundant  waters  of  the  Red  Sea  and 
Persian  Gulf:  "You  catch  my  fish  from 
coasts,  you  transport  it  in  your  fleets, 
you  can  it  in  your  factories,  you  carry  it 
again  in  your  fleets  to  be  exported  to 
my  country,  and  the  only  thing  I  have 
to  do  is  to  pay  the  bill -and  how  heavy 
the  bill  is."54 

The  representative's  solution,  how- 
ever, was  conciliatory  because  he  sug- 
gested a  sharing  within  or  outside  the 
U.N.  framework  of  the  advanced  tech- 
nology of  the  great  maritime  states  and 
the  fishing  catch  of  the  coastal  states. 
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Although  Saudi  Arabia  has  not  asserted 
its  right  to  control  fishing  in  a  wider 
area,  it  should  be  noted  that  when  it 
claimed  a  contiguous  zone  in  the  Persian 
Gulf,  it  specifically  stated  that  the 
existence  of  the  zone  is  not  to  be 
construed  as  affecting  Saudi  fishing 
rights.  The  disclaimer,  intended  to  avoid 
the  conclusion  that  such  rights  are 
limited  to  the  zone,  is  compatible  in 
theory  with  one  of  the  main  com- 
ponents of  the  economic  zone  concept. 
Given  the  strident  voices  that  are  often 
heard  in  advancing  the  new  economic 
zone,  the  Saudi  offer  of  cooperation 
with  regard  to  fishing  exploitation  is  at 
least  refreshing. 

Conclusions.  Although  it  is  difficult 
to  make  concrete  conclusions,  some 
general  points  can  be  stressed. 

(1)  Saudi  Arabia  accepts  several 
principles  that  are  part  of  the  devel- 
oping regime  of  the  sea,  even  though  it 
has  not  become  a  party  to  any  of  the 
legal  conventions.  There  are  several 
reasons  why  it  has  not  signed  the 
Geneva  conventions.  First,  Saudi  Arabia 
holds  that  maritime  law  is  not  part  of 
international  law  until  it  is  whole.  The 
law  of  the  sea  is  not  likely  to  be 
complete  until  it  incorporates  a  defini- 
tion of  the  breadth  of  the  territorial  sea, 
a  division  of  rules  on  innocent  passage 
according  to  states  of  war  and  peace, 
and  a  clear  statement  of  control  over 
the  fish  of  the  territorial  sea.  Secondly, 
the  Convention  on  the  Territorial  Sea 
incorporates  the  objectionable  rule  that 
all  straits  are  open  without  limit  to  the 
passage  of  all  ships,  thus  precariously 
ignoring  the  specific  character  of  the 
straits,  the  types  of  the  ships  involved, 
and  the  disposition  and  intent  of  the 
state  whose  vessel  is  transiting.  Finally, 
as  one  Saudi  lawyer  pointed  out,  the 
reluctance  to  sign  may  be  a  function  of 
the  traditional  Saudi  caution  induced  by 
historical  isolationism.5  5 

Despite  Saudi  Arabia's  nonadherence 
to    the    conventions,    it    has   accepted 


several  principles  that  are  part  of  the 
emerging  international  consensus:  sover- 
eignty over  a  12 -mile  territorial  sea, 
control  of  certain  activities  in  the  con- 
tiguous zone,  sovereignty  over  the  ad- 
jacent submarine  area  or  continental 
shelf  and  its  natural  resources,  reliance 
on  the  median  line  and  equidistance  to 
delineate  offshore  boundaries,  the  open- 
ness of  the  high  seas  beyond  the  terri- 
torial sea  and  continental  shelf  and  the 
basic  right  of  innocent  passage.  In  the 
most  recent  negotiations  in  the  Third 
Law  of  the  Sea  Conference,  it  has  also 
indicated  its  support  of  the  economic 
zone  concept  and  of  the  idea  that  ocean 
bed  resources  are  the  "common  heritage 
of  mankind,"  both  of  which  are  now 
part  of  the  new  growing  consensus. 
There  has  not  yet  been  a  clear  Saudi 
position  on  the  character  of  the 
proposed  international  seabed  authority 
other  than  the  bland  statement  that  it 
should  respect  the  rights  of  all  states 
and  be  fair  in  distribution.56  The  gen- 
eral point  is  clear,  however,  that  Saudi 
Arabia  in  practice  accepts  many  of  the 
maritime  standards  which  are  found  in 
legal  texts  it  chooses  not  to  endorse. 

(2)  The  Saudi  position  is  not  seri- 
ously at  odds  with  the  Western  position 
generally  and  the  American  position 
particularly.  Part  of  the  reason  for  the 
coincidence  of  views  is  the  fact  that  in 
the  absence  of  Islamic  guidance,  Saudi 
Arabia  has  relied  heavily  on  pre- 
dominantly occidental  treaties,  diplo- 
matic notes,  court  cases,  and  scholars  to 
elucidate  the  legal  norms.  While  it  is 
true  that  the  Saudis  may  have  differed 
with  the  United  States  and  Great  Britain 
frequently  in  the  past,  it  is  also  true  that 
by  the  time  of  the  present  negotiations, 
they  were  largely  in  accord  with  those 
states  and  differing  with  many  of  the 
developing  ones.  It  is  interesting  to  note 
that  in  the  one  area,  passage  through 
straits,  where  Saudi  Arabia  and  the  West 
disagree  strongly,  the  Kingdom's  posi- 
tion may  partly  be  influenced  by  its 
adamant     belief     that     Israel's     most 
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grievous  sin  has  been  to  occupy  the  holy 
city  of  Jerusalem.  In  general,  however, 
we  may  conclude  that  culture  has  not 
affected  Saudi  Arabia's  maritime  policy 
and  that  it  has  acted,  like  any  modern 
state,  to  advance  its  national  interests 
and  to  legitimize  them  by  invocation  of 
the  standard  sources  of  modern  interna- 
tional law. 

(3)  Saudi  Arabia's  behavior  is  bifur- 
cated. On  its  western  shores,  it  has  acted 
to  support  the  claim  that  Israel  has  no 
legitimate  right  of  transit  to  Eilat.  This 
stance  is  mitigated  by  the  fact  that  the 
navigable  channel  through  the  Straits  of 
Tiran  lies  in  Egyptian,  not  Saudi, 
waters,  but  Saudi  Arabia's  growing 
might,  its  clear  antipathy  for  Israel,  and 
its  strong  support  of  Egypt  suggest  that 
the  legal  position  cannot  be  discounted 
as  contributing  to  the  general  tension. 
On  the  other  hand,  Saudi  Arabia  has 
indicated  a  willingness  to  cooperate  and 
negotiate  in  matters  concerning  the  Per- 
sian Gulf.  Evidence  can  be  found  in  the 
agreements  with  Bahrain,  Iran,  and 
Kuwait.  The  Kingdom,  moreover,  has 
committed  itself  in  principle  to  the 
equitable  distribution  and  exploitation 
of  sea  resources  off  both  shores.  The 
attitude  of  compromise  at  sea  is  heart- 
ening at  a  time  when  resources  on  land 
are  being  depleted  rapidly. 

Saudi  Arabia  may  not  be  in  the 
leadership  of  the  developing  states  nor  is 
it  a  substantial  naval  power,  but  it  is  a 
state  with  significant  resources  at  its 


disposal.  Its  wealth  is  the  main  under- 
pinning of  its  foreign  policy  which  has 
generally  sought  to  preserve  the  status 
quo  rather  than  to  foster  systemic  trans- 
formations.5 7  Caution  and  pragmatism, 
indeed,  mark  the  Saudi  approach  to 
international  politics  and  international 
law.  Political  caution  has  recently  been 
confirmed  by  its  firm  opposition  to  the 
Soviet  naval  base  in  Somalia58  and 
pragmatism  by  its  continuing  efforts  to 
avoid  direct  military  struggle  with  Israel. 
Legal  caution  is  evidenced  by  its  hesita- 
tion in  becoming  a  party  to  specific 
multilateral  covenants  and  pragmatism 
by  its  factual  compliance  with  the  law 
nonetheless.  Since  the  "wide  common" 
of  Mahan5  9  is  troubled  in  these  days  of 
exorbitant  national  claims  and  naval 
rivalries,  it  is  important  to  note  that 
neither  Saudi  Arabia's  aloofness  from 
the  conventions  nor  its  generally  strong 
commitment  to  Islam  has  made  it  un- 
sympathetic to  the  West.  But  Saudi 
Arabia's  maritime  policy  is  really  two 
tales  of  the  sea.  In  one  case  the  antagon- 
ism towards  Israel  has  determined  the 
Saudi  resolve  to  oppose  part  of  the  law, 
but  in  several  other  cases  the  perception 
of  state  interests  has  led  both  to  the 
moderate  assertion  of  control  over 
nearby  maritime  zones  and  to  the  will- 
ingness to  negotiate  conflicting  claims  in 
accordance  with  the  broad  legal  frame- 
work most  states  accept.  The  Saudi 
example  in  the  Persian  Gulf  at  least  is 
reassuring,  and  it  is  hoped  that  this 
example  will  be  influential. 
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geophysics,  he  was  educated  at  Columbia  University  (A.B.,  M.A.,  Ph.D.). 
Before  undertaking  his  present  position,  he  has  served  in  various  capacities  at 
the  Woods  Hole  Oceanographic  Institution,  the  Department  of  the  Navy,  and 
the  Hudson  Laboratories  of  Columbia  University. 

LOUIS  F.E.  GOLDIE,  Professor  of  Law  at  Syracuse  University  since  1970,  was 
Charles  H.  Stockton  Professor  of  International  Law  at  the  Naval  War  College  in 
1970-71.  He  attended  the  University  of  Western  Australia  (LL.B.,  1941),  the 
University  of  Sydney  (LL.B.,  1947;  LL.M.,  1955),  Harvard  University 
(1956-57),  and  The  Hague  Academy  of  International  Law  (1957).  He  is  a 
member  of  the  Bar  of  New  South  Wales,  the  Bar  of  the  High  Court  of 
Australia,  and  the  Bar  of  New  York.  He  has  taught  at  numerous  universities 
and  colleges,  both  in  Australia  and  in  the  United  States,  and  is  the  author  of 
many  books,  articles  and  notes  on  subjects  of  international  interest. 

JOHN  D.  HAYES,  Rear  Admiral,  U.S.  Navy  (Ret.)  of  Texas  City,  Texas,  was  born  in 
New  York,  N.Y.,  and  graduated  from  the  Naval  Academy  in  1924.  A  career 
line  officer,  he  served  in  the  Pacific  area  throughout  World  War  II  and  retired  in 
1954  after  36  years  active  service.  Since  then  he  has  engaged  in  free  lance 
historical  research  and  writing,  primarily  in  the  maritime  field,  and  has 
published  books  and  numerous  articles  in  professional  and  general  publications. 
He  holds  a  Master  of  Science  degree  from  the  University  of  California  at 
Berkely.  Rear  Admiral  Hayes  completed  the  course  at  the  Naval  War  College  in 
1944  and  is  co-author  with  John  B.  Hattendorf  of  The  Writings  of  Stephen  B. 
Luce,  NWC  Press  1975. 

JOHN  N.  HAZARD  holds  the  B.A.  from  Yale,  the  LL.B.  from  Harvard,  the  J.S.D. 
from  Chicago;  he  has  also  received  honorary  doctorates  from  the  Universities 
of  Freiburg,  Leiden,  and  Paris.  In  addition  to  serving  as  lecturer  at  the  Naval 
War  College,  he  has  been  Vice  Chairman  of  the  American  Bar  Association 
Section  of  International  Law,  President  of  the  American  Branch  of  the 
International  Law  Association,  and  President  of  the  American  Foreign  Law 
Association.  His  publications  include  Communists  and  Their  Law  (1969), 
Settling  Disputes  in  Soviet  Society  (1960),  and  Law  and  Social  Change  in  the 
U.S.S.R.  (1963). 

WILFRED  A.  HEARN,  Rear  Admiral,  Judge  Advocate  General's  Corps,  U.S.  Navy 
(Ret.),  died  at  his  home  in  Virginia  on  July  9,  1977.  A  graduate  of  the 
University  of  Maryland  and  of  The  George  Washington  School  of  Law,  he 
served  as  Judge  Advocate  General  of  the  Navy  from  1964  until  his  retirement 
in  1968.  After  serving  in  various  combat  posts  during  World  War  II,  he  was 
selected  for  commission  in  the  regular  Navy  as  a  law  specialist.  During  his 
career,  he  served  in  such  posts  as  Director  of  the  International  Law  Division  in 
the  Office  of  the  Judge  Advocate  General;  Assistant  Judge  Advocate  General  of 
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the  Navy;  and  Commanding  Officer  of  the  U.S.  Naval  Justice  School.  He  has 
been  guest  lecturer  at  the  Naval  War  College  on  numerous  occasions.  Rear 
Admiral  Hearn  received  the  Distinguished  Service  Medal  in  1968. 

JAMES  F.  HOGG  is  Vice  President  and  Associate  Counsel  to  the  Control  Data 
Corporation  of  Minneapolis.  He  holds  degrees  from  Victoria  University  College 
in  New  Zealand  (B.A.,  1949;  LL.B.,  1951;  LL.M.,  1952)  and  Harvard 
University  (LL.M.,  1954;  J.S.D.,  1959);  he  is  also  a  member  of  the  Minnesota 
Bar.  He  has  served  on  the  faculties  of  both  the  Naval  War  College  (1965-66) 
and  the  University  of  Minnesota  Law  School,  and  has  also  engaged  in  private 
law  practice  in  Minneapolis  (1970-1975). 

EPHRAIM  P.  HOLMES,  Admiral,  U.S.  Navy  (Ret.),  is  a  graduate  of  the  U.S.  Naval 
Academy.  Before  his  retirement  in  1970,  he  was  Commander-in-Chief  of  the 
U.S.  Atlantic  Command  and  the  U.S.  Atlantic  Fleet,  and  Supreme  Allied 
Commander  of  the  Atlantic.  He  has  commanded  the  Amphibious  Force  of  the 
U.S.  Pacific  Fleet  and  served  as  Director  of  Navy  Program  Planning  in  the 
Department  of  the  Navy.  A  holder  of  the  Bronze  Star,  the  Silver  Star,  and  the 
Distinguished  Service  Medal,  he  has  also  been  decorated  by  three  foreign 
countries. 

MANLEY  O.  HUDSON  was  Professor  of  Law  at  Harvard  Law  School  and  served  as 
Judge  on  the  Permanent  Court  of  International  Justice  from  1936  until  1946. 
He  was  a  member  of  the  American  Committee  to  negotiate  Peace  at  Paris 
(1918-19),  the  League  of  Nations  Secretariat  (1919-21),  and  the  Permanent 
Court  of  Arbitration  (1935-45).  He  has  lectured  at  The  Hague  Academy  of 
International  Law,  Calcutta  University,  the  University  of  Missouri,  and  the 
Naval  War  College.  He  was  a  member  of  the  American  Society  of  International 
Law  and  the  Institute  of  International  Law;  his  numerous  publications  include 
a  Treatise  on  the  Permanent  Court  of  International  Justice  (1943),  the 
four-volume  World  Court  Reports  (1934-43),  and  International  Tribunals 
(1944). 

MARK  W.  JANIS  is  an  Associate  with  Sullivan  &  Cromwell  in  New  York  City.  He 
holds  degrees  from  Princeton  University  (A.B.,  1969,  Phi  Beta  Kappa),  Oxford 
University  (B.A.,  1972,  M.A.,  1975)  and  Harvard  Law  School  (J.D.,  1977,  cum 
laude).  He  has  served  as  an  instructor  at  the  Naval  Postgraduate  School  in 
Monterey,  as  Research  Fellow  at  the  Naval  War  College,  and  a  Teaching  Fellow 
at  the  Harvard  University.  He  is  the  author  of  numerous  books  and  articles 
dealing  with  the  law  of  the  sea. 

PHILIP  C.  JESSUP  holds  the  A.B.  from  Hamilton  CoUege  (1919),  the  LL.B.  (1924) 
and  LL.D.  from  Yale  University,  the  A.M.  (1924)  and  Ph.D.  (1927)  from 
Columbia  University,  and  numerous  other  degrees.  He  is  a  member  of  the  New 
York  and  District  of  Columbia  Bars.  After  teaching  at  Columbia  University 
Law  School  from  1925  until  1961,  Judge  Jessup  served  on  the  International 
Court  of  Justice  for  nine  years  (1961-70).  He  has  also  taught  at  Wellesley 
College  and  at  the  Law  Schools  of  Harvard,  Yale,  Michigan  and  the  University 
of  Georgia.  Between  1948  and  1952,  he  was  United  States  representative  to  the 
United  Nations  General  Assembly;  he  served  as  Ambassador  at  Large  between 
1949  and  1953.  Judge  Jessup  is  the  author  of  several  books,  including  The 
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Price  of  International  Justice  (1971)  and  The  Birth  of  Nations  (1974).  He  has 
lectured  at  the  Naval  War  College  on  numerous  occasions. 


NICHOLAS  deB  KATZENBACH  holds  academic  degrees  from  Princeton,  Yale,  and 
Balliol  College  at  Oxford,  and  honorary  degrees  from  Rutgers,  Tufts,  George- 
town, Brandis  and  other  universities.  He  was  Attorney-General  of  the  United 
States  in  1965-66,  and  has  also  served  as  Deputy  Attorney  General, 
Under-Secretary  of  State,  and  Adviser  to  the  Air  Force's  Office  of  the  General 
Counsel.  In  1969,  he  became  Vice-President  and  General  Counsel  of  IBM 
Corporation,  in  which  position  he  remains  today.  He  is  co-author  of  The 
Political  Foundations  of  International  Law  (with  M.A.  Kaplan)  and  a  Legal 
Literature  of  Space  (with  L.  Lipson). 

GEOFFREY  T.  KEMP  is  currently  Associate  Professor  of  International  Politics  at  the 
Fletcher  School  of  Law  and  Diplomacy  in  Medford,  Massachusetts.  He  also 
serves  as  consultant  to  the  Department  of  Defense;  the  Committee  on  Foreign 
Relations,  U.S.  Senate;  and  the  Institute  for  Foreign  Policy  Analysis, 
Cambridge.  He  is  a  graduate  of  Oxford  University  (B.A.  and  M.A.  in 
Philosophy,  Politics,  and  Economics,  1960-65)  and  of  the  Massachusetts 
Institute  of  Technology  (Ph.D.  in  Political  Science,  1970).  He  served  two  years 
in  the  British  Army  (1958-60)  and  three  years  in  the  Royal  Air  Force 
Volunteer  Reserve  (1961-63).  His  publications  include  numerous  books, 
monographs,  articles,  and  studies,  dealing  with  security,  defense  policy,  arms 
control,  maritime  affairs,  scarce  resources  and  the  Middle  East. 

CHARLES  W.  KOBURGER,  JR.,  Captain,  U.S.  Coast  Guard  Reserve,  is  currently  on 
active  duty  in  the  Office  of  Research  and  Development,  U.S.  Coast  Guard 
Headquarters.  He  has  a  B.S.  in  Foreign  Service  from  Georgetown  University,  an 
M.A.  in  History  from  Niagara  University,  and  an  M.A.  in  Political  Science  from 
the  University  of  Oregon.  He  is  a  1965  graduate  of  the  Armed  Forces  Staff 
College.  Frequently  published  in  professional  journals,  he  writes  on  naval 
strategy,  naval  history,  and  maritime  pollution,  as  well  as  international  law. 
Captain  Koburger  is  a  Companion  of  the  (British)  Nautical  Institute. 

HAROLD  D.  LASSWELL  holds  a  Ph.D.  from  the  University  of  Chicago  and 
honorary  degrees  from  Columbia  University,  the  Universities  of  Illinois  and 
Pennsylvania,  and  other  institutions.  He  is  Ford  Foundation  Professor  Emeritus 
of  Law  and  the  Social  Sciences  at  Yale  Law  School  and  has  also  taught  at  the 
Universities  of  Chicago,  Syracuse,  Western  Reserve,  California  at  Berkeley, 
Tokyo,  and  Patna  (India).  He  has  served  as  consultant  to  the  U.S.  Departments 
of  State  and  Justice  and  such  private  foundations  as  the  Rand  Corporation.  His 
publications  include  Propaganda  Technique  in  the  World  War  (I),  and  World 
Politics  and  Personal  Insecurity. 

JOHN  D.  LEWIS,  Brigadier  General,  U.S.  Army  (Ret.),  was  a  student  at  the  Naval 
War  College  in  1968-69.  He  holds  a  B.S.  from  Virginia  Polytechnic  Institute 
and  an  M.S.  from  The  George  Washington  University.  During  his  years  of  active 
duty  (1944-73),  he  received  Army  and  Air  Force  Commendation  Medals,  an 
Air  Medal,  and  the  Legion  of  Merit.  He  is  the  author  of  several  articles  and 
reports  and  is  presently  teaching  Marine  Archeology  at  the  University  of 
Colorado  and  at  the  University  of  Denver. 
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LEON  S.  LIPSON  has  been  named  the  Henry  R.  Luce  Professor  of  Jurisprudence  at 
Yale  Law  School.  Professor  Lipson  will  devote  half  of  his  teaching  time  to  Yale 
College,  offering  a  course  or  seminar  each  term.  Professor  Lipson  is  a  1941 
graduate  of  Harvard,  where  he  also  received  his  M.A.  in  Slavic  languages  in 
1943  and  his  LL.B.  in  1950.  From  1943  to  1947,  he  served  in  the  Foreign 
Economic  Administration.  After  six  years  of  private  law  practice  in  New  York 
City  and  Washington,  he  joined  the  Yale  faculty  in  1 956  as  associate  professor 
and  was  promoted  to  professor  in  1 960.  He  was  chairman  of  the  American  Bar 
Association's  Committee  on  Soviet  Law  from  1956  to  1959  and  reporter  for  its 
Committee  on  Law  of  Outer  Space  from  1958  to  1960.  He  was  chairman  of 
the  International  Law  Association's  Air  and  Space  Law  Committee,  American 
branch,  from  1961  to  1965.  Professor  Lipson  has  served  as  chairman  of  the 
Board  of  Directors  of  the  Social  Science  Research  Council  and  is  presently 
chairman  of  its  Executive  Committee  and  of  the  new  Committee  on  Law  and 
Social  Sciences.  He  is  the  co-author  with  Nicholas  Katzenbach  of  Report  on 
the  Law  of  Outer  Space  (1961),  as  well  as  numerous  articles,  including  works 
on  Soviet  legal  institutions. 

OLIVER  J.  LISSITZYN  holds  A.B.,  LL.B.  and  Ph.D.  degrees  from  Columbia 
University,  where  he  has  been  a  Professor  of  Law  since  1946.  He  is  a  member 
of  the  New  York  Bar,  the  American  Society  of  International  Law,  the  Board  of 
Editors  of  the  American  Journal  of  International  Law,  and  the  Council  on 
Foreign  Relations.  After  serving  as  consultant  for  the  annual  International  Law 
Studies  at  the  Naval  War  College  from  1955-65,  he  served  there  as  Charles  H. 
Stockton  Professor  of  International  Law  in  1969-70.  He  has  also  lectured  at 
The  Hague  Academy  of  International  Law,  Harvard  University,  McGill 
University,  Indiana  University,  and  other  institutions.  His  publications  include 
numerous  books,  articles  and  papers  on  international  law  and  aviation. 

BRUNSON  MacCHESNEY,  until  his  death  on  March  9,  1978,  was  the  Williams 
Memorial  Professor  of  Law  at  Northwestern  University.  He  received  the  B.A. 
degree  cum  laude  from  Yale  University  and  the  J.D.  from  the  University  of 
Michigan,  where  he  was  Editor  of  the  Michigan  Law  Review  and  member  of  the 
Order  of  the  Coif.  He  has  taught  at  Harvard  College  (1935-36),  the  University  of 
California  at  Berkeley  (1936-38),  the  Naval  War  College  (1955-56),  and 
Cambridge  University  (1961-62).  In  addition,  he  has  served  in  numerous 
government  branches  among  them  the  Anti- Trust  and  Wages  and  Hours  Units  of 
the  Department  of  Justice  (1938-40),  the  Foreign  Economic  Administration  at 
Dakar  (1943),  Algiers  (1944)  and  Paris  (1944-46),  and  the  U.S.  National 
Committee  for  UNESCO  (1966-71).  He  was  Chairman  of  the  International  and 
Comparative  Law  Section  of  the  American  Bar  Association  (1954-55),  President 
of  the  American  Society  of  International  Law  (1964-66),  and  Acting  Editor-in- 
Chief  of  the  American  Journal  of  International  Law  (1971-72).  In  1946,  he  was 
decorated  Chevalier  in  the  French  Legion  of  Honor. 

W.  THOMAS  MALLISON,  Lieutenant,  U.S.  Naval  Reserve  (Ret.),  is  Professor  of  Law 
and  Director  of  the  International  and  Comparative  Law  Program  at  The  George 
Washington  University  Law  Center.  A  graduate  of  Vanderbilt  Law  School 
(LL.B.)  and  Yale  Law  School  (J.S.D.),  he  has  taught  at  Ohio  State  University 
College  of  Law  (1949-50),  Yale  Law  School  (Sterling  Fellow,  1950-51),  the 
Naval    War    College    (Stockton   Professor,    1960-61    and   1974-75),   and   the 
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University  of  Tehran,  Iran  (1968).  He  served  as  Chief  of  the  Asian- African 

Branch  of  the  U.S.  Atomic  Energy  Commission  in  1957-58.  He  is  author  of 

numerous  articles  and  reports  on  the  law  of  armed  conflict  and  related 
subjects. 

MICHAEL  MccGWIRE  served  for  25  years  in  the  Royal  Navy,  retiring  as  a 
Commander  in  1967  to  take  a  degree  in  Economics  at  the  University  of  Wales. 
Since  1971  he  has  held  the  Chair  of  Maritime  and  Strategic  Studies  at 
Dalhousie  University,  Halifax,  Canada.  He  is  the  convener  of  periodic 
conferences  on  Soviet  naval  development  and  co-editor  of  books  arising  from 
them:  Soviet  Naval  Developments:  Context  and  Capability  (1973);  Soviet 
Naval  Policy:  Objectives  and  Constraints  (1975);  and  Soviet  Naval  Influence: 
Domestic  and  Foreign  Dimensions  (1977). 

JOSEPH  P.  McDEVITT,  Rear  Admiral,  Judge  Advocate  General's  Corps,  U.S.  Navy 
(Ret.),  is  presently  Vice  President  for  Executive  Affairs  and  University 
Counsel,  and  Secretary  of  the  Board  of  Trustees,  at  Qemson  University.  Before 
his  retirement  from  the  Navy  in  1972,  he  served  as  Judge  Advocate  General 
(1968-1972).  He  holds  B.A.  and  J.D.  degrees  from  the  University  of  Illinois 
and  is  a  member  of  the  Bar  of  that  state.  He  has  authored  several  articles  in  the 
JAG  Journal  and  the  Naval  War  College  Review;  he  was  a  student  in  the  Senior 
Course  at  the  Naval  War  College  in  1959-60.  Rear  Admiral  McDevitt  is  the 
recipient  of  the  Purple  Heart,  the  Legion  of  Merit,  and  the  Distinguished 
Service  Medal. 

MYRES  S.  McDOUGAL  is  Sterling  Professor  of  Law,  Emeritus,  at  Yale  University.  He 
holds  degrees  from  the  University  of  Mississippi  (A.B.,  A.M.,  LL.B.),  Oxford 
University  (B.A.,  B.C.L.),  Yale  (J.S.D.)  and  Columbia  (Doctor  of  Humane 
Letters).  He  has  taught  at  the  University  of  Illinois  (1931-34);  Cambridge 
University  (1952)  and  Cairo  University  (1959-60),  and  has  given  lectures  at  The 
Hague  Academy  of  International  Law,  the  Naval  War  College,  the  National  War 
College,  the  Army  War  College,  and  the  Air  University.  He  is  a  member  of  the 
American  Bar  Association,  the  American  Society  of  International  Law  (Pres., 
1958;  Honorary  President,  1973-76),  and  the  Institut  de  Droit  International. 
Author  of  numerous  books  and  articles,  he  has  also  served  on  the  U.S.  Panel  of  the 
Permanent  Court  of  Arbitration  and  the  U.S.  Delegation  to  the  1969  U.N. 
Conference  on  the  Law  of  Treaties.  In  1 966,  he  was  awarded  the  Hudson  Medal  of 
the  American  Society  of  International  Law. 

JOHN  NORTON  MOORE  is  Walter  L.  Brown  Professor  of  Law  and  Director  of  the 
Center  for  Oceans  Law  and  Policy  at  the  University  of  Virginia  School  of  Law. 
During  1972-73  he  served  as  the  Counselor  on  International  Law  to  the 
Department  of  State  and  from  1973-76  as  the  Chairman  of  the  National 
Security  Council  Interagency  Task  Force  on  the  Law  of  the  Sea  and  Deputy 
Special  Representative  of  the  President  for  the  Law  of  the  Sea  Conference  with 
the  rank  of  Ambassador.  He  is  a  member  of  the  Board  of  Editors  of  The 
American  Journal  of  International  Law  and  the  Marine  Technology  Society 
Journal,  the  State  Department  Advisory  Committee  on  the  Law  of  the  Sea,  the 
Council  on  Foreign  Relations,  and  the  Council  of  the  American  Bar 
Association  Section  of  International  Law.  During  1 976,  he  was  a  Fellow  of  the 
Woodrow   Wilson    International    Center    for    Scholars.    He  has  served  as  a 
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Consultant  to  the  Naval  War  College,  the  National  War  College,  the  Army  War 
College,  the  Foreign  Service  Institute  and  the  Coast  Guard  Academy,  and  has 
written  extensively  on  oceans  and  national  security  issues. 

JAMES  P.  PISCATORI  is  Assistant  Professor  of  Government  and  Foreign  Affairs  at 
the  University  of  Virginia.  He  holds  an  A.B.  from  Stonehill  College  and  an 
M.A.  and  Ph.D.  from  the  University  of  Virginia.  Before  assuming  his  present 
position,  he  was  an  International  Fellow  to  Saudi  Arabia  and  Leverhulme 
Visiting  Fellow  to  the  United  Kingdom.  His  work  on  international  law  has  been 
published  in  International  Affairs  and  The  Middle  East  Journal;  he  is  currently 
preparing  a  book  on  Saudi  Arabia  in  international  law. 

HORACE  B.  ROBERTSON,  JR.,  Rear  Admiral,  Judge  Advocate  General's  Corps, 
U.S.  Navy  (Ret.),  is  Professor  of  Law  at  Duke  University.  He  is  a  graduate  of 
the  U.S.  Naval  Academy  (B.S.,  1945),  Georgetown  University  (J.D.,  1953),  and 
The  George  Washington  University  (M.S.,  1968).  Admitted  to  the  District  of 
Columbia  Bar  in  1953,  he  is  a  member  of  the  American  Bar  Association,  the 
American  Society  of  International  Law,  and  the  Federal  Bar  Association. 
Before  retiring  from  the  Navy  to  assume  his  present  position  in  1976,  Professor 
Robertson  served  as  Judge  Advocate  General,  receiving  the  Distinguished 
Service  Medal  in  1976.  He  was  a  student  at  the  Naval  War  College's  School  of 
Naval  Warfare  in  1967-68  where  he  received  the  Stephen  B.  Luce  Award. 

JOHN  T.  ROBISON,  Captain,  U.S.  Navy  (Ret.).  He  has  attended  the  University  of 
North  Carolina  (A.B.,  1943)  and  The  George  Washington  University  (M.S., 
1969).  He  was  a  student  at  the  Naval  War  College  in  1969.  He  has  served  in  a 
variety  of  supply  and  financial  duties,  afloat  and  ashore.  His  decorations 
include  the  Meritorious  Service  Medal,  the  Navy  Commendation  Medal,  the 
Navy  Unit  Commendation,  and  other  citations  from  World  War  II,  the  Korean, 
Vietnam,  and  Philippine  campaigns. 

WAYNE  J.  SMITH  is  a  Commander  in  the  U.S.  Navy  and  is  currently  assigned  to  the 
Navy  Research  and  Development  Directorate,  Chief  of  Naval  Operations  Staff. 
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lems, 176,  180-84;  problems  of,  176-79-  See  also  Law  of  the  sea;  Oceans;  Territorial  waters. 
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Security:  384,  563,  566,  570n,  573, 638-40;  coastal  states,  202,  240,  298-99,  336,  369-70, 374, 384, 
386n,  508,  568-69,  591,  624;  collective,  24-25,  74,  302;  continental  shelf,  421;  developed 
countries,  545;  freedom  of  the  seas,  239, 520;  Indonesia,  345;  innocent  passage,  642;  military, 
540;  national,  260-66,  436;  national  goal,  19,  149-50;  nation-states,  153-54;  oceans,  366; 
Philippines,  349;  states,  41,  200,  202,  241,  334,  560-61;  system,  117-18,  121,470;  territorial 
sea,  181,  198,  297,  327,  330,  637;  threats,  183-84;  U.S.,  330,  370, 480,  545-47;  U.S.S.R.,  382, 
545-46,  577,  604.  See  also  National  security. 
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Self-preservation,  coastal  states,  218. 
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Ships:  235,  267-72,  277,  308,  311,  365, 437, 449, 463, 507, 514, 546, 555, 559-60, 568, 587-88.  592- 
93,  595-96,  598,  604, 606, 607n,  61 2,  619, 623, 641, 643-44;  building,  290,  430,  440;  innocent 
passage,  369-75;  jurisdiction,   303,   315-16;   nationality,   183-84.  202.  474,  533,  557 
pollution,  452,  455. 
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Siberia,  275,  383,  406,  508. 
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"Social  engineering,"  52. 

Socialism:  62,  101,  103-104,  107-108,  611;  and  international  law,  93- 

Societe  de  Nickel,  521. 
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power,  132-33,  144-45;  and  warfare,  136. 
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Sulu  Sea,  324,  345,  348-49. 
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Supportive  intervention,  606. 

Surface  Effect  Ships  (SES),  289,  291  n. 
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Taxation:  135,  164-65,  183,  643;  and  international  law,  28,  39,  123;  and  treaties,  40. 

Technological  revolution,  55. 

Technology,  124,  134,  144,  151,208-209,224,241-42,245-47,278,287,397,412-14,417-20,426, 
430, 436-39, 441,  444, 460, 467, 474, 481-82, 485, 490, 504, 512, 517, 520, 523, 527n,  531, 541, 
544,  547,  572-75,  577,  583,  593,  612,  627,  638. 
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Telecommunications,  481,  511,  617. 

Television,  55,  413,  441,  531. 

Terminal  waterways,  590-91,  596-97. 

Terra  nullius.  See  Res  nullius. 
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Territorial  bay,  313-  See  also  Bays. 

Territorial  integrity,  29-30,  33,  50,  102,  108-110,  127,  346,  551,  558,  560,  562. 

Territorial  jurisdiction:  564;  frontiers,  29-30;  and  the  sea,  30;  and  states,  29-30,  60-61;  and 
straits,  30;  and  U.S.,  30-31;  and  U.S.S.R.,  30-31,  64-65.  See  also  National  Security. 

Territorial  sea:  175,  179,  187n,  224n,  232,  555;  aircraft,  566-68;  archipelagos,  216,  328-58; 
Canada,  216;  claims,  486,  506, 573;  claims  of  individual  states,  230-3 1 ;  coastal  states,  202-203, 
210-11,  265-66,  294,  296,  333-34,  368,  462,  553,  563-64,  567,  611-12,  618,  622;  Communist 
China,  540,  618-19,  623;  continental  shelf,  395;  deep  seabed  and  subsoil  resources,  461-64; 
developing  countries,  180;  fish,  181 ;  fisheries,  xiii-xiv,  xvi,  31,  370,  408;  freedom  of  the  sea, 
520;  Indonesia,  344-48,  351;  innocent  passage,  365-84,  386n,  641-43;  jurisdiction,  538-43; 
limits,  xiii,  xv-xvi,  3,8,  17,  30-31,95,  116,  121,  189-92,  197,  211,  218-21,  233-37,  238n,  240, 
242,  252-55,  296-302,  309,  330-32,  398, 464, 557, 591, 610-1 1 ;  national  security,  618;  security, 
181,  297,  327,  637;  sovereignty,  330,  333,  462,  644;  territorial  jurisdiction,  303-318,  320-27; 
U.S.,  297-98,  310,  322-23,  351,  367,  538,  637;  unilater  extension,  331-33;  U.K.,  31,  71,  216, 
234,  252-54,  295,  297,  303-327,  342,  351,  367,462,  514,  538,  610-11,  622,  637;  U.S.  Naval 
officers,  168;  U.S.S.R.,  113,  216,  298,  310,  323;  width,  161-62, 181-82,210-11,242,295-302, 
329,  340,  342,  345-47,  357,  365,  367-68,  397, 462, 477,  565,  574,  582, 611-14, 622-23, 636-40, 
644. 

Territorial  sovereignty,  80,  87,  113,  123,  126,  337,  497n,  511-12. 

Territorial  state,  151-53- 

Territorial  waters:  266,  344, 411,  506,  540,  580,  591, 614, 636-37,640,643;  archipelagos,  328-58 
claims,  179;  coastal  states,  209-210,  254,  376-77;  Communist  China,  618;  continental  shelf 
408;  Indonesia,  348;  innocent  passage,  192,  365,  371,  379;  jurisdiction,  303,  305-314,  321 
Scandinavia,  84;  self  defense,  162;  sovereignty,  162;  states,  371-75,  461,  508;  straits,  193 
territorial  sea,  339,  540;  U.K.,  84;  U.S.,  84,  92,  158,  161-63,  330,  350,  354,  357-58,  508 
U.S.S.R.,  80,  83-86,  382,  409;  width,  161-62,  179,  189-90,  285.  See  also  Freedom  of  the  sea 
Innocent  passage;  Law  of  the  sea;  Oceans. 
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Trans- America  Trailer  Transport,  271. 
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Treaties:  89, 106,  228n;  airspace,  338;  arbitration,  70;  archipelagos,  349,  352;  bilateral,  7,  54, 94; 
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international  law,  3,  7-8,  24,  55;  diplomatic  immunity,  67;  disarmament,  256,  579,  582-84; 
fishing,  193,  320,  355;  in  force  worldwide,  60;  freedom  of  the  sea,  239,  366,  546;  and 
international  law,  39-42,  63,  92-93,  108,  110,  241-42,  268;  jurisdiction,  304,  311,  316;  law  of 
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